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MEMOEANDA. 


On  January  19th,  1901,  the  Honourable  John  Edward 
Rose,  one  of  the  Justices  of  the  Common  Pleas  Division,  died 
at  his  residence,  in  the  city  of  Toronto. 

On  January  30th,  1901,  William  Lount,  one  of  His 
Majesty’s  Counsel,  was  appointed  one  of  the  Justices  of  the 
Common  Pleas  Division  in  the  place  of  the  Honourable  John 
Edward  Rose,  deceased. 


MEMOEANDUM. 


On  Tuesday,  January  22nd,  1901,  Her  Most  Gracious 
Majesty  Victoria,  Queen  of  Great  Britain  and  Ireland, 
AND  Empress  of  India,  of  glorious  memory,  died  at  Osborne 
House,  in  the  Isle  of  Wight,  in  the  sixty-fourth  year  of  her 
reign,  and  was  succeeded  by  her  son  Albert  Edward, 
Prince  of  Wales,  who  assumed  the  title  of  Edward  VII. 

On  January  23rd,  1901,  His  Excellency  the  Governor- 
General  OF  Canada,  by  proclamation,  by  virtue  of  chapter 
19  of  the  Revised  Statutes  of  Canada,  1886,  entitled  ''An 
Act  Respecting  Public  Officers,'’  authorized  all  persons  in 
office  as  officers  of  Canada,  at  the  time  of  the  demise  of  the 
Sovereign,  to  severally  continue  in  the  due  exercise  of  their 
respective  duties  and  functions,  and  also  by  such  proclama- 
tion ordained  that  all  such  persons  should,  as  soon  there- 
after as  possible,  take  the  usual  and  customary  oath  of 
allegiance  to  the  Sovereign  before  the  proper  officer  there- 
unto appointed. 

On  January  2fth,  1901,  The  Chief  Justice  of  Ontario, 
The  Chancellor  of  Ontario  and  The  Chief  Justice  of 
THE  Common  Pleas,  and  on  January  30th,  1901,  The  Chief 
Justice  of  the  King’s  Bench,  severally  took  the  oath  of 
allegiance  to  His  Majesty  King  Edward  VII.  before  His 
Honour  the  Lieutenant-Governor  of  the  Province  of 
Ontario,  in  Council. 

On  January  2Jpth,  1901,  The  Chief  Justice  of  Ontario 
administered  the  said  oath  to  Osler,  Maclennan  and 
Lister,  JJ.A.,  and  on  January  26th,  1901,  to  ^[oss,  J.A. 

On  January  2fth,  1901,  The  Chancellor  of  Ontario 
administered  the  said  oath  to  Robertson,  Street  and  M.vc- 
Mahon,  JJ.,  and  on  January  28th,  1901,  to  Ferguson.  J. 


ERRATA. 


Page  117,  last  line  of  judgment — For  “appellants”  read  “respon- 
dents.” 

Page  327,  line  17 — For  '"^Muller  v.  Hancock^’  read  Miller  v.  Hancock.’' 
Page  186,  head-note,  line  6 — For  “cross-examination”  read  “exam- 
ination.” 

Page  483,  line  5— For  “553  ” read  “653.” 
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HIGH  COUET  OF  JUSTICE  FOE  ONTAEIO. 


[DIVISIONAL  COURT.] 

Re  Rented  v.  Congdon. 

The  Grand  Council  of  Canadian  Order  of  Chosen 
Friends,  Garnishees. 

Division  Courts  — Garnishee  — No  Garnishahle  Debt  — Jurisdiction  — Primary 
Debtor— R. 8.0.  1897  ch.  60,  secs.  190,  192  (2). 

Where  an  action  is  entered  under  sec.  190  of  the  Division  Courts  Act  R.  S.O. 
1897  ch.  60  in  the  division  where  the  garnishee  resides,  the  primary  debtor 
residing  in  another  division  and  disputing  the  jurisdiction  of  the  court,  there 
is  jurisdiction  to  give  judgment  against  the  primary  debtor  even  where  the 
action  is  dismissed  as  against  the  garnishee. 

In  Re  Holland  v.  Wallace  (1880),  8 P.R.  186,  and  Re  McCabe  v.  Middleton 
(1896),  27  O.R.  170,  considered  with  reference  to  subsequent  legislation. 


D.  C. 
1901 

Jan.  2. 


This  was  an  appeal  from  the  first  division  court  of  the 
county  of  Wentworth. 

The  following  facts  are  taken  from  the  judgment  of 

Street,  J. 

The  primary  creditor  having  a claim  against  the  primary 
debtor  and  believing  that  the  garnishees  were  indebted  to  the 
primary  debtor,  took  proceedings  in  the  first  division  court 
of  the  county  of  Wentworth,  being  the  division  in  which  the 
garnishees’  head  office  is  situate,  to  recover  judgment  against 
the  primary  debtor  and  to  attach  in  the  hands  of  the  garnishees 
the  debt  believed  to  be  due  from  them  to  the  primary  debtor. 
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1901 

Lented 

V. 

CON(JDON. 


The  primary  debtor  neither  lived  nor  carried  on  business 
within  the  , limits  of  the  first  division  court  of  Wentworth, 
but  at  Bronte  in  the  county  of  Halton,  and  he  duly  filed  a 
notice  disputing  the  primary  creditor’s  claim  against  him  and 
disputing  also  the  jurisdiction  of  the  court. 

The  primary  debtor  and  the  garnishees  both  appeared  in 
court  and  evidence  was  taken : the  primary  debtor  without 
any  waiver  of  his  objection  to  the  jurisdiction  and  insisting  upon 
it,  admitted  that  he  owed  the  primary  creditor  the  amount 
of  the  claim. 

Judgment  was  given  on  the  3rd  July,  1900,  in  favour  of  the 
judgment  creditor  against  the  judgment  debtor  and  dismissing 
the  claim  against  the  garnishees  upon  the  ground  that  no  debt 
which  could  be  attached  was  due  from  them  to  the  judgment 
debtor. 

On  the  18th  July,  1900,  the  primary  debtor  gave  notice  of 
an  application  to  the  Judge  to  set  aside  the  judgment  against 
him  and  to  dismiss  the  action  or  to  transfer  it  to  the  court 
having  jurisdiction,  viz.,  that  in  which  the  defendant  lived. 
This  notice  on  its  face  shewed  that  it  was  given  without  waiving 
the  defendant’s  objection  to  the  jurisdiction  of  the  court. 

On  13th  September,  1900,  the  Judge  set  aside  the  judgment 
and  transferred  the  action  as  against  the  defendant  to  the 
second  division  court  of  Halton,  being  that  in  which  the 
defendant  lived. 

On  the  18th  September,  1900,  the  plaintiff  gave  notice  of 
appeal  against  this  order  and  the  matter  again  came  before 
the  Judge  below  as  an  application  for  a new  trial  and  the 
application  was  dismissed  with  costs. 

From  the  order  dismissing  his  application  for  a new  trial 
the  plaintiff'  then  appealed  to  the  Divisional  Court  and  his 
appeal  was  argued  on  12th  December,  1900,  before  Falcon- 
imiDGE,  C.J.  and  Street,  J. 

J.  Nason,  for  the  appeal.  The  Judge  had  jurisdiction  to  try 
the  action  and  give  judgment  against  the  primary  debtor, 
notwi  til  standing  he  dismissed  it  as  against  tlie  garnishees. 

Tlie  action  was  originally  brought  in  the  proper  division 
court,  where  the  garnishees’  principal  office  was  and  business 


ONTARIO  LAW  REPORTS. 


3 


r.] 

was  carried  on,  although  the  primary  debtor  did  not  reside  or 
carry  on  his  business  there.  There  was  a garnishable  debt  and 
the  trial  Judge  merely  held  it  was  not  due.  Even  if  there 
was  no  garnishable  debt  the  place  of  business  of  the  garnishees 
gave  the  Judge  jurisdiction  to  try  the  whole  action.  The  trial 
Judge  felt  bound  by  and  followed  Lake  of  the  Woods  v.  Collin 
(1900),  20  C.L.T.  Occ.  N.  285,  but  that  was  a case  of  a fire 
policy  where  the  company  had  the  right  to  rebuild  and  the 
money  might  never  have  become  due,  while  here  it  was  a life 
policy  and  the  money  must  become  due  at  the  expiry  of  sixty 
days.  The  Judge  had  no  power  to  set  aside  his  judgment  of 
July  3rd  as  the  application  made  on  July  18th,  more  than 
fourteen  days  after,  was  too  late.  I refer  to  Ta^p  v.  Jones 
(1875),  L.R.  10  Q.B.  591;  Parker  v.  Howe  (1887),  12  P.R.  351 ; 
McCraney  v.  McLeod  (1885),  10  P.R.  539 ; McMaster  v.  The 
President  and  Directors  of  the  Lnsurance  Company  of  North 
America  (1873),  55  N.Y.  222;  McCabe  v.  Middleton  (1896),  27 
O.R.  170;  Re  Nilick  v.  Marks  (1900),  31  O.R.  677;  Hobson  v. 
Shannon  (1895),  27  O.R.  115. 

J ames  B icknell  contra.  There  was  no  garnishable  debt  due, 
and  as  the  place  of  business  of  the  garnishees  was  the  only 
foundation  for  the  action  being  brought  in  the  division  where 
it  was  brought,  the  Judge  had  no  jurisdiction,  and  he  having 
so  decided  and  his  judgment  not  being  appealed  against,  must 
stand.  The  Judge  has  found,  that  the  primary  debtor  did  not 
waive  his  objection  to  the  jurisdiction.  I refer  to  Ln  re  Holland 
V.  Wallace  (1880),  8 P.R.  186. 

J.  Nason,  in  reply. 

January  2.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.: — 

The  Judge  in  the  division  court  after  hearing  the  evidence 
of  all  parties  gave  judgment  on  3rd  Juljr,  1900,  dismissing  the 
claim  made  against  the  garnisliees  by  the  primary  creditor  and 
ordering  judgment  to  be  entered  for  the  primary  creditor 
against  the  primary  debtor  for  the  amount  claimed. 

An  application  for  a new  trial,  or  perhaps  as  tlie  counsel  for 
the  primary  debtor  now  asserts,  an  application  to  set  tlie  judg- 
ment against  him  aside,  was  made  upon  the  ground  that  tlie  first 
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division  court  of  Wentworth  had  no  jurisdiction  to  entertain 
the  claim  after  dismissing  the  claim  against  the  garnishees. 

The  view  of  the  law  upon  which  this  application  was  made 
was  that  inasmuch  as  the  primary  debtor  lived  in  the  county 
of  Halton  and  could  only  be  sued  in  the  first  division  court  of 
Wentworth  by  reason  of  the-  fact  that  the  garnishees  resided 
there,  the  dismissal  of  the  claim  against  the  garnishees  took 
away  the  jurisdiction  of  the  first  division  court  of  Wentworth, 
and  the  Judge  in  that  court  had  no  power  to  do  anything  but 
transfer  it  to  the  division  court  of  the  division  of  the  county 
of  Halton  in  which  the  primary  debtor  resided. 

As  an  application  for  a new  trial,  the  application  having  been 
made  on  the  18th  July,  more  than  fourteen  days  after  the 
delivery  of  judgment  on  the  3rd  July,  was  too  late:  but  as  a 
motion  treating  the  judgment  of  the  3rd  July  against  the 
primary  debtor  as  a nullity  and  asking  for  a transfer  of  the 
cause  to  the  proper  court  it  may  be  treated  as  having  been  in 
time. 

The  view  of  the  law  to  which  I have  referred  is  supported 
by  the  judgment  of  the  late  Sir  John  Hagarty  in  In  re  Holland 
V.  Wallace,  8 P.R.  186,  which  is  entirely  in  point,  and 
which  I treated  as  being  the  law  in  Re  McCabe  v.  Middleton, 
27  O.K  170.  In  the  latter  case,  however,  the  question 
did  not  expressly  arise  and  is  not  touched  upon  by  the  other 
members  of  the  Divisional  Court  which  heard  it. 

The  question  therefore  now  appears  to  arise  for  the  first 
time  before  a Divisional  Court  for  determination,  and  may  be 
thus  succinctly  stated : where  garnishee  proceedings  are 
instituted  under  sec.  190  of.  the  Division  Courts  Act  in  the 
division  court  of  the  division  within  which  the  • garnishee 
resides,  the  primary  debtor  residing  in  another  division  and 
disputing  the  jurisdiction  of  the  court,  has  the  court  jurisdiction 
to  give  judgment  against  him,  while  dismissing  the  claim 
against  the  garnishee  mnder  which  alone  it  could  have  jurisdic- 
tion ? or  does  the  jurisdiction  to  give  judgment  against  him 
fail  with  the  determination  that  the  garnishee  was  improperly 
made  a party  at  all  ? 
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The  argument  in  support  of  the  view  of  Sir  John  Hagarty 
in  In  re  Holland  v.  Wallace  is  undoubtedly  most  plausible.  A 
garnishee  according  to  the  definition  in  sec.  1 7 9 of  the  Division 
Courts  Act  is  a person  from  whom  a debt  is  due  or  owing  to  the 
primary  debtor,  and  if  there  is  no  debt  due  or  owing  from  the 
alleged  garnishee  to  the  primary  debtor  there  is  no  garnishee ; 
and  unless  there  is  a garnishee  there  is  no  right  to  sue  the 
primary  debtor  in  any  division  but  that  in  which  he  resides. 

A close  scrutiny  of  the  provisions  of  the  Act,  however,  with 
the  additional  light  thrown  upon  its  meaning  by  sub-sec.  2 
of  sec.  192,  which  was  only  added  in  1897,  after  the  decision  in 
In  re  Holland  v.  Wallace  and  also  after  that  in  Re  McCabe 
V.  Middleton,  has  led  me  to  the  conclusion  that  the  intention 
to  be  gathered  from  the  Act  as  it  at  present  stands  is,  that  the 
division  court  in  which  the  garnishee  resides  and  in  which 
the  action  is  brought  does  not  lose  its  jurisdiction  upon  proof 
that  there  is  no  garnishable  debt  and  that  the  primary  debtor 
lives  in  another  division. 

The  more  convenient  of  two  conflicting  constructions  of  a 
statute  should  be  followed  where  there  is  no  preponde*rance 
in  favour  of  the  other  upon  the  face  of  the  statute  itself,  and 
here  I think  both  the  convenience  of  the  interpretation  and  the 
language  of  the  statute  itself  are  on  the  same  side,  that  is  to 
say  in  favour  of  the  view  that  the  jurisdiction  of  the  court 
continues  against  the  primary  debtor,  notwithstanding  the  dis- 
missal of  the  claims  against  the  garnishee. 

Whether  the  claim  against  the  garnishee  be  or  be  not  well 
founded  the  primary  creditor  by  making  it  has  a right  to 
compel  the  primary  debtor  to  appear  at  the  court  of  the 
division  in  which  the  garnishee  resides,  and  he  must  go  there 
prepared  to  meet  the  claim  of  the  primary  creditor  against  him, 
because  if  he  enters  no  defence  the  primary  creditor  may  under 
the  new  sub-sec.  2 of  sec.  192  abandon  his  claim  against  the 
garnishee  and  take  judgment  against  the  primary  debtor  as  in 
ordinary  cases. 

Inasmuch  then  as  the  primary  creditor  is  able  to  bring  the 
primary  debtor  to  the  division  court  of  the  division  in  which 
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the  garnishee  resides,  it  is  surely  more  convenient  for  all  parties 
that  the  Judge  there  presiding  should  be  empowered  to  dispose 
of  the  whole  matter  involved  in  the  action  rather  than  that  after 
disposing  of  one  part  of  it  he  should  be  powerless  to  deal  with 
the  other,  and  must  send  them  to  another  part  of  the  country 
to  have  their  rights  determined. 

There  is  of  course  the  objection  that  a primary  creditor  by 
naming  a friend  as  garnishee  might  always  bring  his  action 
where  he  liked  and  obtain  judgment  against  the  primary 
debtor  in  the  court  of  his  own  choosing.  That  however  is  a 
matter  which  the  Judge  might  properly  take  into  consideration 
under  his  power  over  the  costs  of  proceedings  in  his  court  dealt 
with  by  sec.  213. 

The  internal  evidence  in  sec.  192  in  favour  of  the  continu- 
ance of  the  jurisdiction  is  very  strong.  It  is  there  provided 
that  the  Judge  may  give  judgment  for  the  primary  creditor 
against  the  primary  debtor  before  he  has  dealt  at  all  witli  the 
claim  against  the  garnishee  and  that  execution  may  thereupon 
issue  to  recover  it : and  that  he  may  deal  with  the  claim  against 
the  garnishee  at  a later  hearing. 

It  is  furthermore  specially  provided  by  the  new  sub-sec.  2 
passed  in  1897  that  the  primary  creditor  may  abandon  his 
claim  against  the  garnishee  and  still  recover  judgment  by 
default  of  appearance  against  the  primary  debtor  in  the  court 
in  which  the  proceedings  are  taken.  I think  these  provisions 
strongly  support  the  considerations  of  convenience  to  which  I 
have  referred  and  are  in  fact  inconsistent  with  the  contention 
that  the  jurisdiction  of  the  court  in  which  the  proceedings  are 
taken,  is  dependent,  where  the  primary  debtor  lives  in  another 
division,  upon  proof  being  made  of  a claim  against  the  garnishee. 

In  tlie  present  case  the  primary  debtor  appeared  in  court 
and  wliile  disputing  the  jurisdiction  of  the  court  (as  I tliink 
we  must  hold)  admitted  that  he  owed  the  primary  creditor 
tlie  amount  claimed.  The  Judge  afterwards  gave  judgment 
against  him  for  the  amount  wliile  dismissing  the  claim  against 
the  o;arnishees. 

My  conclusion  is  that  he  had  jurisdiction  to  do  this. 

Afterwards  upon  the  application  of  the  primary  debtor  he 
set  aside  the  judgment  against  tlie  primary  debtor  and  trails- 
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ferred  the  cause  to  the  division  court  of  the  division  of  Halton 
in  which  the  primary  debtor  resided,  and  it  is  against  this 
order  that  the  present  appeal  is  taken.  It  was  made,  not  upon 
the  merits,  but  upon  the  opinion  which  I think  was  erroneous 
that  he  had  no  jurisdiction  to  give  judgment  at  all. 

The  present  appeal  was  taken  in  due  time  from  that  order 
and  should  be  allowed  with  costs,  and  the  judgment  against  the 
primary  debtor  of  3rd  July,  1900,  for  the  amount  of  his  claim 
and  costs  should  be  restored  in  the  court  below. 

G.  A.  B. 


Re  Dods. 

Will — Devise — Sale  of  Land  Devised— ^Mortgage  for  Purchase  Money — P.S.O. 

1897  ch.  128,  sec.  25. 

A testator  bequeathed  all  his  personal  estate  to  his  wife  absolutely,  and  devised 
his  land  to  his  executors  in  trust  for  her  benefit  during  life  or  widowhood, 
and  then  over.  Between  the  date  of  the  will  and  his  death,  the  testator  sold 
all  his  land,  and  took  back  a mortgage  for  part  of  the  purchase  money,  which 
mortgage  was  an  asset  of  his  estate  at  his  decease  : — 

Held,  that  sec.  25  of  the  Wills  Act,  R.S.O.  1897  ch.  128,  had  not  the  efiect  of 
making  the  devise  applicable  to  the  interest  in  the  land  which  the  testator 
had  at  the  time  of  his  death  by  virtue  of  the  mortgage  ; the  mortgage  was 
part  of  the  personal  estate,  and  fell  under  the  absolute  bequest  to  the  wife. 

An  application  by  Donald  McKellar  and  James  Cruickshank, 
executors  of  the  will  of  John  Dods,  deceased,  upon  an  originat- 
ing notice,  under  Rule  938,  for  a summary  order  declaring  the 
construction  of  the  will  of  the  testator. 

John  Dods  died  on  the  22nd  November,  1889;  his  will 
was  dated  the  7th  June,  1889 ; and  a codicil  thereto  was  dated 
the  13th  June,  1889. 

By  the  will  he  gave  and  bequeathed  all  his  personal  estate 
to  his  wife  Mary  Ann  Dods  absolutely,  and  devised  his  real 
estate  to  his  executors  in  trust  for  the  benefit  of  his  said  wife 
during  her  life  or  widowhood,  with  a direction  to  sell  and  apply 
tli3  proceeds,  and  on  the  death  or  re-marriage  of  his  wife  to 
distribute  among  his  children.  The  codicil  did  not  contain  any 
material  variation.  On  the  25th  October,  1889,  shortly 
before  his  death,  the  testator  sold  all  his  real  estate,  and  took 
a mortgage  back  for  part  of  the  purchase  money. 
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The  question  raised  was  whether  the  widow,  Mary  Ann 
Dods,  took  the  mortgage'as  personalty  under  the  bequest  to  her 
of  all  the  personalty  absolutely,  or  whether  the  devise  of  the 
realty  applied  to  the  interest  therein  retained  by  the  testator  by 
reason  of  the  mortgage. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
11th  January,  1901. 

H.  D.  Gamble,  for  the  executors. 

F.  W.  Harcourt,  for  the  infants.  The  provisions  of  sec.-»25  of 
ch.  128,  R.S.0. 1897,  were  first  enacted  in  Imperial  statute  1 Viet, 
ch.  26,  sec.  23.  The  legal  effect  of  that  statute  is  plainly  set  out 
in  Farrar  v.  Winterton  (1842),  5 Beav.  1,  which  is  that  the  Act 
merely  prevented  an  intestacy,  and  did  n'ot  effect  a conversion. 
Before  that  Act  was  passed,  the  sale  of  devised  real  estate 
between  the  date  of  the  will  and  the  death  revoked  the  will  as 
far  as  that  particular  estate  was  concerned.  The  devise  in 
Farrar  v.  Winterton,  and  in  all  subsequent  reported  cases,  was 
direct  to  the  party  intended  to  take.  In  this  case  the  devise 
is  to  the  executors  to  sell  and  pay  the  proceeds  to  the  infants, 
so  that  the  infants  do  not  take  the  farm,  but  the  money. 
The  testator,  having  received  a satisfactory  offer  for  the  farm 
from  his  executor,  anticipated  matters  by  selling  himself,  and 
took  a mortgage  back  to  secure  the  purchase  money,  which  the 
executor  should  hold  for  the  benefit  of  the  children. 

H.  L.  Dunn,  for  the  widow,  Mary  Ann  Dods.  The  testator, 
after  making  his  will,  disposed  of  all  his  real  property  ; there- 
fore, the  devise  in  trust  to  the  executors  failed.  There  is  no 
ground  upon  which  the  Court  can  give  effect  to  the  testator’s 
apparent  intention  when  he  made  his  will  that  the  larger  part 
of  his  estate  should  be  held  by  the  executors  for  the  support  of 
the  widow  and  children.  The  will  speaks  from  the  death,  and 
disposes  of  the  estate  according  to  its  condition  at  that  time. 
The  estate  being  personalty  goes  by  the  terms  of  the  will  to  the 
widow  absolutely. 

January  14.  Boyd,  C.:— KS.O.  1897  ch.  128,  sec.  25, 
provides  that  no  conveyance  made  subsequent  to  the  will, 
of  any  property  therein  comprised  (except  an  act  by  which  such 
will  is  revoked),  shall  prevent  the  operation  of  the  will  with 
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respect  to  such  estate  or  interest  iii  such  property  as  the  testa- 
tor had  power  to  dispose  of  by  will  at  the  time  of  his  death. 

Here  the  testator  devised  land  to  his  executors  in  trust  for 
the  benefit  of  his  wife  for  life  or  till  marriage,  and  thereafter 
for  the  benefit  of  her  children,  with  power  to  sell  at  any  time. 
Before  his  death  he  himself  sold  the  land  and  took  back  a 
mortgage  for  part  of  the  price,  which  was  part  of  his  personal 
assets.  By  the  first  clause  of  the  will  all  his  personalty  goes 
absolutely  to  the  widow.  This  provision  prevails.  The  effect 
of  the  sale  and  conveyance  of  the  land,  getting  part  of  the 
price  in  money  and  the  rest  in  mortgage,  is  to  render  the  devise 
of  the  land  to  the  executors  inoperative.  This  sale  and  con- 
veyance was  de  facto  a revocation  of  the  will  as  to  the  land : 
Arnold  v.  Arnold  1 Bro.  C.C.  401.  And  the  fact  that 

part  of  the  price  of  the  land  is  represented  by  the  mortgage 
does  not  change  the  result.  That  proposition  is  affirmed  by 
Monton  v.  Tobois  (1885),  30  Ch.  D.  92,  99,  shewing  that  the 
devisee  of  the  land  sold  before  death  cannot  claim  the  proceeds 
traced  into  an  investment,  even  though  the  will  had  directed  a 
conversion  of  the  land  so  devised.  See  also  Forror  v.  Winterton, 
5 Beav.  1 : Re  Bogot  (1862),  31  L.J.  Ch.  772. 

The  widow  then  takes  the  whole  of  the  personalty,  includ- 
ing this  mortgage.  Costs  out  of  estate. 


Boyd,  0- 
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Will — Gift  of  Income  to  Child — Condition  as  to  Marriage — Consent  of  Executors- — 
Invalidity — Mixed  or  Massed  Fund. 

Testator  died  on  1st  May,  1900,  leaving  a will  dated  14th  March,  1898,  in  which 
he  gave  to  his  son  out  of  and  from  the  annual  income  and  profits  of  the  invest- 
ment and  rents  of  his  real  and  personal  estate  $300  per  year  while  unmar- 
ried, “but,  if  he  marries  to  the  satisfaction  of  and  with  the  consent  of  the 
executors,  then  he  is  to  receive  the  whole  annual  income  of  the  estate  during 
his  life.”  There  was  no  bequest  over  in  case  the  son  married  without  con- 
sent, nor  any  subsequent  disposal  of  the  estate  affecting  these  assets.  The 
son  married  without  consent : — 

Held,  nevertheless,  that  he  was  entitled  to  the  whole  income. 

With  regard  to  personalty  the  Court  of  Chancery  long  ago  adopted  the  rule 
of  the  civil  and  ecclesiastical  law  by  which  such  a condition  is  void  or 
regarded  as  merely  in  terrorem  ; and  accoi-ding  to  modern  rules  a mixed  or 
massed  fund  is  to  be  treated  in  the  same  way  as  personalty. 

Review  of  English  authorities. 

An  application  by  John  D.  Hamilton,  a son  of  James 
Hamilton,  deceased,  upon  the  return  of  an  originating  notice 
under  Rule  938,  for  an  order  declaring  the  true  construction  of 
the  will  of  James  Hamilton.  The  facts  are  stated  in  the  judg- 
ment. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
11th  January,  1901. 

Gluts,  Q.C.,  for  the  applicant. 

F.  W.  Harcourt,  for  infants  interested. 

Denmark,  for  the  executors  and  for  certain  beneficiaries 
under  the  will. 

January  21.  Boyd,  C.: — The  testator  died  1st  May,  1900, 
leaving  a will  dated  14th  March,  1898,  in  which  he  gave  to  his 
son,  J.  D.  H.,  out  of  and  from  the  annual  income  and  profits  of 
the  investment  and  rents  of  his  real  and  personal  estate,  S300 
per  year  while  unmarried,  but  if  he  marries  to  the  satisfaction 
of  and  with  the  consent  of  the  executors,  then  he  is  to  receive 
the  whole  annual  income  of  the  estate  during  his  life. 

The  son,  who  is  over  thirty  years  of  age,  and  was  out  of  the 
country,  had  notice  of  the  contents  of  the  will,  and  married, 
without  asking  the  consent  of  the  executors,  on  the  14tli  May, 
1900.  The  person  to  whom  he  was  married  appears  to  be 
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respectable  and  suitable,  so  that  the  executors  might  express 
their  satisfaction,  even  if  it  is  too  late  to  give  their  consent. 
But  they  do  neither,  and  the  son  asks  the  direction  of  the  Court 
as  to  the  interest  he  takes  under  this  will. 

There  is  no  bequest  over  attached  to  the  estate  in  case  the 
son  marries  without  consent ; nor  is  there  any  subsequent  dis- 
posal of  the  estate  affecting  these  assets. 

The  law  has  long  been  settled  that  if  a man  gives  a legacy 
to  his  son  in  case  he  marries  with  consent  of  executor,  and  he 
marry  without,  yet  he  shall  have  the  legacy  in  the  Court  of 
Chancery,  and  the  reason  given  was,  that  the  Court  adopted  the 
rule  of  the  civil  and  ecclesiastical  law  by  which  such  a condition 
was  void  or  regarded  as  merely  in  terrorem.  One  of  the  first 
cases  was  Rightson  v.  Overton  (1677),  2 Freeman  20.  To  same 
effect  Shilton  v.  Hampson  (1674),  Finch  R.  145.  In  Semp)hill 
V.  Bayly  (1721),  Free.  Ch.  562,  it  was  said  that  this  sort  of 
restriction  could  hold  no  longer  than  till  the  party  came  of  age. 
The  rule  was  treated  as  firmly  established  by  the  great  author- 
ity of  Lord  Chancellor  Hardwicke  in  many  cases  such  as  Wheeler 
V.  Bingham  (1746),  1 Wils.  135,  and  Pulling  v.  Reddy  (1743), 
1 Wils.  21,  where  he  said  : “ If  a legacy  be  given  to  A.B.  upon 
this  condition  that  she  marry  with  the  consent  of  a third 
person,  and  there  be  no  devise  over  in  case  she  marry  without 
such  consent,  this  is  only  to  be  considered  in  terrorem 
This  rule  is  taken  from  the  civil  law,  as  this  Court  (Chancery) 
has  a concurrent  jurisdiction  as  to  legacies.”  The  like  is  held 
by  Sir  F.  Plumer  in  Malcolm  v.  O' Callaghan  (1817),  2 Madd. 
349,  353. 

Again  in  Reynish  v.  Martin  (1746),  3 Atk.  330,  Lord 
Hardwicke  held  that  “it  is  an  established  rule  in  the  civil  law, 
and  has  long  been  the  doctrine  of  this  Court,  that  where  a 
personal  legacy  is  given  to  a child  on  condition  of  marrying  with 
consent,  that  this  is  not  looked  on  as  a condition  annext  to  the 
legacy,  but  as  a declaration  of  the  testator  in  terrorem:"  S.  C., 
1 Wils.  130.  The  authority  of  this  case,  Reynish  v.  Martin, 
stands  unimpeached  to  the  present  day,  and  it  has  lately  been 
noted  as  a landmark  of  the  law  for  this,  “ tliat  conditions  pre- 
cedent as  well  as  conditions  subsequent  whicli  are  against  the 
policy  of  the  law  are  treated  as  void  in  cases  of  personal  estate. 


Boyd,  C. 
1901 
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and  that  the  legacy  ‘ stands  pure  and  simple  : ’ ” Kay,  L.J.,  in 
Re  Moore  (1888),  39  Ch.  D.  at  pp.  122,  123  ; and  Re  Nonrse, 
[1899]  1 Ch.  63,  per  Stirling,  J.,  a great  master  of  equity,  at 
p.  69.  The  whole  matter  is  elaborately  discussed  and  decided 
with  the  same  result  in  Kelly  v.  Monck  (1795),  3 Ridgw.  P.C. 
205  and  246. 

The  conclusion,  therefore,  as  to  the  personal  estate  seems  clear, 
that  it  is  to  be  enjoyed  by  the  legatee  though  he  has  married 
without  consent.  But  this  will  gives  him  not  only  the  income 
of  the  personal,  but  also  of  the  real,  estate  in  a united  fund  for 
the  term  of  his  natural  life.  It  is  clear  that,  had  the  testator 
directed  conversion  of  the  realty  so  as  to  form  a mixed  fund, 
the  whole  would  be  treated  as  personalty  and  enure  to  the 
benefit  of  the  son,  though  he  had  married  without  consent, 
there  being  no  bequest  over  and  no  other  benefit  given  to 
him.  For  that  see  Bellairs  v.  Bellairs  (1874),  L.R.  18  Eq.  510,  as 
recognized  by  Kay,  J.,  in  Re  Moore,  uhi  supra.  But  I think, 
further,  upon  the  weight  of  authorities,  that  the  same  construc- 
tion is  to  be  given  to  a fund  not  mixed,  but,  as  here,  massed  in 
one  bequest.  The  modern  rule  appears  to  be  settled  that  if 
testator  has  mixed  or  massed  the  proceeds  of  realty  and 
personalty,  it  is  to  be  inferred  that  one  and  the  same  rule  of 
construction  and  disposition  shall  operate  as  to  both,  and  that 
is  the  rule  which  obtains  as  to  personalty.  That  result  is  to  be 
deduced  as  applicable  to  this  bequest  from  Genery  v.  Fitzgerald 
(1822),  Jac.  468;  Bellairs  v.  Bellairs,  L.R.  18  Eq.  510;  Buddy 
V.  Gresham  (1878),  L.R.  2 Ir.  at  pp.  465,  466,  per  Christian, 
L.J.;  and  Re  Bumble  (1883),  23  Ch.  D.  360.  (And  see  per 
Comyns,  C.B.,  in  Harvy  v.  Aston  (1740),  Com.  R.  at  pp.  729, 
730). 

1 come  to  the  conclusion  that  the  son  is  entitled  to  all  the 
benefits  given  by  the  will,  though  he  has  not  married  with  con- 
sent of  the  executors. 

Costs  will  be  borne  by  the  estate. 


E.  B.  B. 


I.] 
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Vansycle  V.  Parish. 


Pleading — Defamation — Defence — Privilege — Mitigation  of  Damages. 

In  an  action  for  slander  the  complaint  was  that  the  defendant  had  falsely  and 
maliciously  accused  the  plaintiff  of  stealing  the  defendant’s  newspaper.  The 
defendant  pleaded  that  “if  he  spoke  the  words  complained  of,  which  he 
does  not  however  admit,  but  denies,  they  were  so  spoken  in  good  faith  and 
without  malice  whatever  towards  the  plaintiff,  under  the  following  circum- 
stances,” setting  out  the  circumstances  whieh  led  the  defendant  to  believe 
that  the  plaintiff  had  stolen  his  newspaper  and  to  ask  an  explanation  from 
him  : — 

Held,  that  this  was  substantially  a plea  of  privilege  ; and  leave  was  given  to 
add  words  claiming  privilege. 

Switzer -y.  Laidman  (1889),  18  O.R.  420,  distinguished. 

Held,  also,  following  Beaton  v.  Intelligencer  Printing  and  Publishing  Co.  (1895), 
22  A.R.  97,  that  a subsequent  paragraph  of  the  defence  setting  up  the  same 
facts  in  mitigation  of  damages  was  properly  pleaded. 

Motion  by  the  plaintiff  for  an  order  striking  out  certain 
paragraphs  of  the  defence  in  an  action  of  slander,  as  set  out  in 
the  judgment. 

The  motion  was  heard  by  Mr.  Winchester,  the  Master  in 
Chambers,  on  the  9th  January,  1901. 

R.  U.  Macpherson,  for  the  plaintiff. 

Tremeear,  for  the  defendant. 

January  12.  The  Master  in  Chambers. — This  is  an  action 
for  slander,  in  which  the  plaintiff  claims  that  the  defendant  had 
falsely  and  maliciously  accused  him  of  having  stolen  his  news- 
paper. In  his  defence  the  defendant,  besides  denying  the 
slander,  says  in  the  second  paragraph : 

“ If  the  defendant  spoke  the  words  complained  of,  which  he 
does  not,  however,  admit,  but  denies,  he  says  that  they  were  so 
spoken  in  good  faith  and  without  any  malice  whatever  towards 
the  plaintiff,  under  the  following  circumstances  : 

‘‘On  or  about  the  6th  day  of  June,  1900,  the  defendant’s 
wife  told  him  a man  had  gone  down  the  road  in  front  of 
defendant’s  place  and  that  she  followed  immediately  after,  and, 
although  she  saw  the  newsboy  put  the  Times  newspaper  in  the 
defendant’s  private  letter-box  at  his  gate,  it  was  gone  when  she 
arrived  there  immediately  afterwards,  and  that  the  man  who 
had  gone  down  the  road  was  the  party  who  took  it ; one 


1901 
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Rodney  Parker  was  working  on  the  road  at  the  time,  and  the 
defendant  next  morning  asked  him  who  the  man  was  who  had 
gone  down  the  road  the  evening  before,  and  the  said  Parker  said 
it  was  the  plaintiff ; shortly  afterwards  the  plaintiff  and  his 
father,  William  Vansycle,  drove  along  in  a buggy,  and  the 
defendant  made  inquiries  from  the  said  plaintiff  about  the 
taking  of  the  paper,  telling  him  the  circumstances  above 
detailed,  and  asking  for  an  explanation  from  the  plaintiff  with 
a view  to  discovering  if  he  had  really  taken  the  said  paper. 

“ 3.  The  defendant  repeats  the  allegations  contained  in  the 
2nd  paragraph  hereof,  and  pleads  the  same  in  mitigation  of 
damages  in  the  event  of  its  being  held  that  the  plaintiff  is,  under 
these  circumstances,  entitled  to  any  damages.” 

The  plaintiff  moves  to  strike  out  all  that  part  of  the  2nd 
paragraph  commencing  with  the  words  “ under  the  following 
circumstances  ” and  the  whole  of  paragraph  3,  upon  the  ground 
that  they  are  improperly  pleaded  and  are  embarrassing  and 
scandalous,  and  in  support  of  his  application  counsel  relied  upon 
the  case  of  Switzer  v.  Laidman  (1889),  18  O.R.  420,  and  the 
cases  referred  to  therein. 

I have  carefully  considered  these  and  other  cases,  and  have 
come  to  the  conclusion  that  the  pleading  complained  of  in  this 
action  is  not  similar  to  those  that  were  held  to  be  objectionable 
in  the  cases  cited. 

In  my  opinion,  the  2nd  paragraph  is  in  reality  one  of 
privilege,  the  communication  referred  to  being  claimed  to  have 
been  necessary  and  proper  in  the  protection  of  the  defendant’s 
interests.  Whether  the  defendant  will  succeed  in  establishing 
privilege  is  another  thing  ; he  has  a right  to  defend  himself 
under  such  a plea.  The  cases  relied  upon  by  the  plaintiff  were 
not  cases  where  the  plea  of  privilege  was  placed  on  the  record. 
As  a plea  of  privilege  I consider  it  unobjectionable  ; the  words 
claiming  privilege  may  be  added,  if  necessary. 

As  to  the  3rd  paragraph,  Beaton  v.  Intellujenver  IS'intiruj 
and  BnhlisJdiKj  Co.  (1895),  22  A.R.  97,  has  decided  that  such  a 
plea  in  mitigation  of  damages  is  proper  to  be  placed  on  the 
i*ecord. 

The  motion  will  be  refused  ; costs  to  the  defendant  in  an^^ 
event. 


T.  T.  II. 


I-] 
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Carson  v.  Village  of  Weston  et  al. 


Railway  Company — Bridge  over  Highway — Height  of — Injury  to  Person— Rail- 
way Act,  51  Viet.  ch.  29,  sec.  185  {D.) 

Tlie  plaintiff  was  driving  a load  of  hay  on  a public  highway  within  the  limits 
of  a village,  sitting  on  top  of  his  load.  A railway,  at  a point  within  the 
village,  was  carried  over  the  highway  by  an  iron  bridge,  and  the  plaintiff, 
while  driving  along  the  highway  under  the  bridge,  was  struck  on  the  head 
by  the  girders  and  knocked  off  the  load  and  injured.  The  bridge  when  con- 
structed was  built  at  a height  greater  than  that  required  by  the  185th  section 
of  the  Railway  Act,  51  Viet.  ch.  29  (D. ),  but  the  municipality  and  their  pre- 
decessors, owners  of  the  road,  subsequently  so  raised  its  level  as  to  leave  less 
than  the  statutory  space  between  the  road  and  the  bridge  : — 

Held,  that  the  section  must  be  construed  as  compelling  the  railway  company 
to  construct  their  bridges  in  the  first  place  so  as  to  leave  the  required  space 
below  them  to  the  highway  and  to  maintain  them  at,  at  least,  that  height 
from  the  original  surface  of  the  highway,  and  not  as  obliging  them  to  con- 
form from  time  to  time  to  new  conditions  created  by  the  persons  having 
control  of  the  highway. 

Gray  v.  Borough  o/  Danbury  (1887),  54  Conn.  574,  specially  referred  to. 

Action  brought  against  the  municipal  corporation  of  the 
village  of  Weston  and  the  Grand  Trunk  Railway  Company  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  under  the 
circumstances  mentioned  in  the  judgment. 

The  action  was  tried  before  Street,  J.,  without  a jur^q  at 
the  Toronto  Winter  Assizes,  on  the  28th  January,  1901. 

It  was  agreed  by  the  parties  that,  if  the  plaintiff  were  found 
entitled  to  damages,  they  should  be  assessed  at  $550. 

DiiVernet,  for  the  plaintiff. 

Walter  Cassels,  K.C.,  for  the  defendants  the  Grand  Trunk 
Railway  Company. 

The  action  had  been  dismissed  as  ao:ainst  the  other  defen- 
dants,  as  it  was  not  commenced  within  the  statutory  period. 

February  8.  Street,  J.  Tlie  plaintiff  was  driving  a load 
of  hay  on  a public  higliAvay  witliin  the  limits  of  the  village  of 
Weston,  sitting  on  top  of  his  load.  The  Grand  Trunk  Railway, 
at  a point  within  the  village,  is  carried  over  the  highway  by  an 
iron  bridge,  and  the  plaintiff,  while  driving  along  the  highway 
under  the  bridge,  was  struck  by  the  girders  on  the  head  and 
knocked  oh*  the  load  and  injured.  It  was  admitted  that  at 
the  time  of  the  accident  the  distance  from  the  surface  of  the 
highway  to  the  bottom  of  the  girders  was  from  1 1 ft.  9in.  to  1 1 ft. 
Hill. 
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It  was  proved  on  the  part  of  the  defendants  that  the  bridge 
in  question  was  built  in  the  year  1856  by  the  railway  company, 
and  had  not  since  been  lowered.  At  that  time  the  highway 
belonged  to  a road  company  called  the  Weston  Plank  Road 
Company,  and  was  a plank  road.  Later  the  road  company  put 
a quantity  of  gravel  upon  the  top  of  the  plank  road,  and  con- 
verted it  into  a gravel  road.  It  passed  into  the  hands  of  the 
village  corporation  four  or  five  years  ago,  and  has  since  been 
repaired  by  them.  Excavations  in  the  road  under  the  bridge 
and  for  a distance  on  each  side  of  it  shewed  that  from  18  to  21 
inches  of  gravel  had  been  placed  upon  the  top  of  tht  pmnk 
road.  The  distance  from  the  present  surface  of  the  road  to  the 
plank  was  found  to  be  not  less  than  18  inches  at  any  point  and 
in  some  instances  21  inches  under  the  girders. 

The  plaintiff  relied  upon  the  185th  section  of  the  Railway 
Act,  51  Viet.  ch.  29  (D.)  : “The  span  of  the  arch  of  every  bridge 
erected  for  carrying  the  railway  over  or  across  any  highway 
shall,  at  all  times,  be  and  be  continued  of  the  open  and  clear 
breadth  and  space,  under  such  arch,  of  not  less  than  twenty  feet, 
and  of  a height,  from  the  surface  of  such  highwa}^  to  the 
centre  of  such  arch,  of  not  less  than  twelve  feet ; and  the  descent 
of  the  highway  passing  under  any  such  bridge  shall  not  exceed 
one  foot  in  twenty  feet.” 

It  is  clear  from  the  evidence  that  the  railway  company  built 
their  bridge  in  strict  accordance  with  the  terms  of  this  section 
at  a height  of  more  than  13  feet  from  the  surface  of  the  high- 
way as  it  then  existed.  The  control  of  the  portion  of  the 
highway  passing  under  their  bridge  did  not  become  vested  in 
them,  and  they  had  no  right  to  interfere  with  it.  They  main- 
tained their  bridge  at  its  original  level,  which  was  in  no  way 
contrary  to  the  law,  and  if  the  law  has  been  broken  it  has  been 
by  no  act  or  omission  of  theirs,  but  by  the  act  of  the  road  com- 
pany and  the  municipality  in  raising  the  highway  so  as  to  leave 
less  than  the  statutory  space  between  it  and  the  bridge.  It 
cannot  be  supposed  to  be  the  intention  of  the  Act  that  the  rail- 
way company  should  be  required  to  raise  and  lower  the  bridges 
on  their  line,  and  with  them  necessarily  the  whole  grade  of  their 
line  in  the  neighbourhood,  whenever  a municipality  should  think 
proper  to  raise  the  surface  of  tlie  highways  passing  under  them. 
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The  185th  section  must  be  construed  as  compelling  the  rail- 
way company  to  construct  its  bridges  in  the  first  place  so  as  to 
leave  the  required  space  below  them  to  the  highway  and  to 
maintain  them  at,  at  least,  that  height  from  the  original  surface 
of  the  highway,  and  not  as  obliging  them  to  conform  from  time 
to  time  to  new  conditions  created  by  the  persons  having  control 
of  the  highway : see  Gray  v.  Borough  of  Danbury  (1887),  54 
Conn.  574. 

It  was  also  contended  for  the  plaintiff  that  the  descent  of 
the  highway  passing  under  the  bridge  was  greater  than  one 
foot  in  twenty  as  required  by  the  Act.  The  contrary,  however, 
is  shewn  to  be  the  fact,  besides  which  the  grade  of  the  descent 
had  no  connection  whatever  with  the  accident,  as  the  plaintiff 
was  driving  his  horses  at  a walk  before  and  at  the  time  he 
struck  the  bridge. 

Had  the  railway  company  been  shewn  to  have  been  subject 
to  a duty  to  raise  their  bridge  because  the  highway  had  been 
raised,  I should  have  entertained  very  strong  doubts  as  to  the 
plaintiff  s right  to  succeed,  because  he  seems  to  have  deliberately 
incurred  the  risk  of  the  squeeze  which  he  foresaw,  instead  of 
stopping  his  horses  and  putting  himself  into  a place  free  from 
danger,  as  he  might  easily  have  done. 

The  action  must  be  dismissed  with  costs. 


Street,  J. 

1901 

Carson 

V. 

Vtllaoe  of 
Weston. 


E.  B.  B. 
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Fahey  et  al.  v.  Jephcott. 


Master  and  Servant — Injury  to  Servant — “ Yoking  Girl’’'' — Machinery — Factories 

Act,  F.S.O.  ch.  256,  sec.  Ij  {3) — Breach  of — Negligence — Necessity  for 

Proving. 

The  plaintiff,  a girl  fifteen  years  old,  was  employed  by  the  defendant  in  his 
factory,  her  work  being  to  feed  and  run  a machine  for  stamping  cardboard. 
In  removing  the  stamped  and  putting  in  the  unstamped  material  it  was  neces- 
sary for  her  to  place  her  hands  for  an  instant  between  the  stationary  and  the 
moving  parts  of  the  machine.  Her  left  hand  was  one  day  caught  between 
the  two  plates  at  the  top  of  the  machine  on  the  right  hand  side,  and  so  badly 
crushed  that  it  was  necessary  to  amputate  it.  She  was  unable  at  the  trial  to 
state  how  her  hand  came  to  be  in  the  position  in  which  it  was  when  it  was 
caught,  nor  to  give  any  explanation  whatever  of  the  accident,  and  no  one 
saw  it  happen  : — 

Held,  that,  assuming  that  the  employment  of  the  plaintiff  upon  this  machine 
was  a breach  of  the  Factories  Act,  R.  S.O.  1897  ch.  256,  sec.  14  (3),  the  defen- 
dant was  not  liable  to  the  plaintiff  unless  it  could  be  shewn  that  he  was  guilty 
or  negligent  in  some  respect  directly  connected  with  and  which  caused  the 
accident. 

Boberts  v Taylor  (1899),  31  O.R.  10,  followed. 

Groves  v.  Wimborne,  [1898]  2 Q.  B.  402,  distinguished. 

This  was  an  action  brought  on  behalf  of  Ethel  Fahey,  an 
infant,  by  Martin  Fahey,  her  next  friend,  and  the  said  Martin 
Fahey,  against  Alfred  Jephcott,  trading  under  the  name  of  the 
Dominion  Paper  Box  Company,  to  recover  damages  resulting 
from  injuries  sustained  by  the  infant  plaintiff  in  the  defendant’s 
factory,  under  the  circumstances  stated  in  the  judgment. 

The  action  was  tried  before  Street,  J.,  and  a jury,  at  the 
Toronto  Winter  Assizes,  on  the  30th  and  31st  January,  1901. 

Waldron,  for  the  plaintiff. 

Dewart,  K.C.,  and  Drake,  for  tlie  defendant. 

February  8.  Street,  J.  : — The  plaintiff  Ethel  Fahey  at 
the  age  of  fifteen  years  was  employed  by  the  defendant  in  his 
factory  at  Toronto.  She  was  at  first  employed  in  trimming  or 
sti‘ij)})ing  the  rough  edges  of  cardboard  for  boxes,  and  very  soon 
afterwards,  being  instructed  in  the  use  of  a machine  for  stamping 
the  cardboard,  she  was  from  time  to  time  employed  in  feeding 
and  I’unning  this  madiine.  It  consisted  of  an  upper  stationary 
frame  in  which  tlie  die  was  fixed  and  a lower  moving  plate 
attached  by  a joint  to  the  lower  part  of  the  frame;  upon  the 
moving  plate  tlie  cardboard  was  laid,  and  it  swung  up  against 
the  die  and  down  again  some  twenty  times  in  a minute,  the 
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stamped  cardboard  being  removed  by  the  operator,  and  a fresh 
one  substituted  for  it  as  it  moved  up  and  down.  It  was  neces- 
sary that  the  operator  in  removing  the  stamped  and  replacing 

the  unstamped  cardboard  should  place  her  hands  for  an  instant 

^ ^ _ Jkphcott. 

between  the  stationary  and  the  moving  parts  of  the  machine. 

The  machine  was  worked  by  electric  power,  and  once  set  in 
motion  it  continued  moving  until  stopped.  It  was  set  in  motion 
and  stopped  by  the  operator  by  moving  a lever,  the  handle  of 
which  was  in  front  of  her,  and  if  she  wished  to  stop  it  immedi- 
ately she  could  do  so  by  standing  on  a brake  bar  at  her  foot 
after  shutting  off  the  power  by  means  of  the  lever.  After 
having  had  a good  deal  of  preliminary  practice  and  instruction, 
and  doing:  a considerable  amount  of  work  with  the  machine 
upon  several  different  days,  without  accident  or  apparent  diffi- 
culty or  fatigue,  her  left  hand  was  one  day  caught  between  the 
two  plates  at  the  top  of  the  machine  on  the  right  hand  side,  and 
so  badly  crushed  that  it  was  necessary  to  amputate  it.  She 
was  unable  to  state  at  the  trial  how  her  left  hand  came  to  be 
in  the  position  in  which  it  was  when  it  was  caught,  nor  to  give 
any  explanation  whatever  of  the  accident,  and  no  one  saw  it 
happen.  She  was  a girl  of  good  physique  and  stature,  and 
appeared  to  be  very  intelligent.  She  had  been  selected  for  this 
work  by  the  foreman  on  account  of  her  intelligence,  and  he  had 
carefully  instructed  her  and  tested  her  capacity  to  work  the 
machine  very  fully  by  repeated  practice  before  giving  her  actual 
work  to  do  upon  it.  She  had  never  made  any  complaints  to 
any  one  at  the  shop  of  fatigue,  but  said  in  the  box  at  the  trial 
that  the  muscles  of  her  shoulders  ached  at  nig;ht  after  usino-  it. 

Her  wages  were  $2  a week,  and  she  lived  at  home  with  her 
father,  who  was  her  next  friend  and  co-plaintitf,  being  so  joined 
in  order  to  recover  the  expenses  to  which  he  had  been  put  by 
her  accident.  He  denied  any  knowledge  that  she  had  been  put 
to  work  at  the  machine  in  (piestion.  The  work  at  the  machine 
was  simple,  but  required  close  attention ; slie  evideiitl}"  under- 
stood liow  to  manage  it,  and  coujd  not  fail  to  see  the  danger  of 
injury  in  case  slie  allowed  her  hands  to  be  caught,  wliicli  Avas 
the  only  danger  she  ran  in  Avorking  it. 

The  defendant  kncAv  of  lier  employment,  but  stated  that  he 
did  not  consider  her  employment  at  this  machine  to  be  a breach 
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of  sub-sec.  (3)  of  sec.  14  * of  ch.  256,  KS.O.  1897,  the  Factories 
Act,  because  he  did  not  think  the  machine  came  within  that 
section. 

Looking  at  the  late  case  of  Roberts  v.  Taylor  (1899),  31 
O.R.  10,  decided  4th  July,  1899,  by  a Divisional  Court,  1 ruled 
that,  apart  from  the  question  of  the  breach  of  the  Factories  Act, 
there  was  no  evidence  of  negligence  to  go  to  the  jury  ; and  there 
being  no  disputed  question  of  fact,  in  my  opinion,  to  submit  to 
the  jury,  1 directed  the  jury  to  assess  the  damages  merely,  and, 
with  the  assent  of  the  defendant’s  counsel,  reserved  the  defen- 
dant’s motion  for  nonsuit,  only  upon  the  question  whether  the 
defendant  was  liable  upon  the  undisputed  facts  as  I rehearsed 
them,  viz.,  that  the  female  plaintiff,  being  under  the  age  of  18 
years,  had  been  employed  by  the  defendant  to  work  this 
machine  and  had  been  injured  while  so  doing.  The  jury 
assessed  the  damages  to  the  plaintiff  Ethel  Fahey  at  S3,000, 
and  to  her  father  Martin  Fahey  at  $100. 

After  a careful  examination  of  the  authorities,  I think,  as  1 
thought  at  the  trial,  that  this  case  is  governed  by  the  decision 
of  the  Divisional  Court  in  the  very  late  case  of  Roberts  v.  Taylor, 
31  O.R.  10,  which  seems  precisely  in  point  and  is  not  at  all 
in  conflict,  as  was  suggested,  with  Groves  v.  Wimborne,  [1898] 
2 Q.B.  402.  Assuming  as  1 do  for  the  purposes  of  this  action 
that  the  employment  of  this  girl  upon  this  machine  was  a breach 
of  the  Factories  Act,  it  is  still  necessary  under  the  authorities 
to  shew  that  the  defendant  was  guilty  of  negligence  in  some 
respect  directly  connected  with  and  which  caused  the  accident. 
No  such  evidence  was  forthcoming  at  the  trial,  and  the  action 
must  therefore  be  dismissed. 

Action  dismissed  with  costs. 

E.  B.  B. 

* Sec.  14. — (3)  A child  or  young  girl  shall  not  be  allowed  to  w’ork  between 
the  fixed  and  traversing  part  of  any  self-acting  machine  while  the  machine  is  in 
motion  by  the  action  of  steam,  water,  or  other  machinery  power. 

Sec.  2,  sub-sec.  6 : “ Young  girl”  shall  mean  a girl  of  the  age  of  fourteen 
years  and  under  the  age  of  eighteen  years. 
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O’Donkell  et  al.  V.  Faulkner  et  al. 


Receiver — Equitable  Execution — Judicature  A ct — Trustees — Rents. 

The  Judicature  Act,  sec.  58,  sub-sec.  9,  does  not  give  jurisdiction  to  appoint  a 
receiver  in  cases  where  prior  to  that  Act  no  Court  had  such  jurisdiction. 
And,  in  order  to  justify  the  making  of  an  order  for  the  appointment  of  a 
receiver  at  the  instance  of  a judgment  creditor,  the  circumstances  of  the 
case  must  be  such  as  would  have  enabled  the  Court  of  Chancery  to  make 
such  an  order  before  the  Judicature  Act. 

Where  the  plaintiffs  were  judgment  creditors  of  the  defendant,  and  were  also 
the  trustees  entitled  to  receive  the  rents  and  other  property  in  respect  of 
which  they  asked  that  they  should  be  appointed  receivers,  to  which  the 
defendant  was  beneficially  entitled  : — 

Held,  that  there  was  no  impediment  in  the  way  of  their  receiving  such  rents 
and  other  property,  and  their  motion  for  an  order  appointing  them  receivers 
was  unnecessary. 

Motion  by  the  plaintiffs  for  an  order  appointing  them 
receivers  of  certain  rents,  etc.,  devised  to  the  defendant  Jane 
Faulkner,  under  the  circumstances  mentioned  in  the  judgment. 

The  motion  was  heard  by  Armour,  C.J.O.  (sitting  for  and 
at  the  request  of  Boyd,  C.),  in  the  Weekly  Court,  on  the  9th 
January,  1901. 

J.  D.  Montgomery , for  the  plaintiffs. 

J.  H.  Denton,  for  the  defendant  Jane  Faulkner. 

January  12.  Armour,  C.J.O. : — The  plaintiffs  apply  for  an 
order  appointing  them  receivers  of  the  rents,  issues,  and  profits 
devised  to  the  defendant  Jane  Faulkner  in  the  east  half  of  lot 
number  7 in  the  2nd  concession  south  of  Dundas  street  in  the 
township  of  Etobicoke,  under  the  will  of  the  late  James 
O’Donnell,  deceased,  and  of  such  other  interest  or  interests, 
devises  or  bequests,  under  such  will,  as  may  fall  in  until  such 
times  as  the  judgment  of  the  plaintiffs  for  costs,  interest,  and 
sherift*’s  fees  is  satisfied ; and  that  the  plaintiffs  be  appointed 
such  receivers  without  security;  or  for  such  other  order  as  the 
nature  of  the  case  may  require  and  may  seem  just. 

The  deceased  James  O’Donnell,  by  his  last  will,  gave, 
devised,  and  bequeathed  to  his  executors  and  trustees,  the 
plaintiffs  herein,  in  trust  for  his  daughter  the  defendant  Jane 
Faulkner,  for  the  remainder  of  her  natural  life,  the  east  half  of 
lot  number  7 in  the  2nd  concession  south  of  Dundas  street  in 
the  township  of  Etobicoke,  containing  about  fifty  acres,  subject 
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to  the  payment  to  his  wife  Ellen,  by  his  said  daughter,  should 
she  demand  it,  of  the  sum  of  S50  each  half  year  during  the 
remainder  of  her  natural  life,  the  first  payment  to  be  made  six 
months  after  his  death.  And  from  and  after  the  decease  of  liis 
daughter  the  defendant  Jane  Faulkner,  in  trust  to  sell  the  same 
as  soon  as  conveniently  might  be,  and  to  distribute  the  proceeds 
as  therein  directed.  He  also  thereby  directed  his  trustees  to 
hold  all  the  rest  and  residue  of  his  estate,  real  and  personal, 
upon  trust  to  pay  the  income  derived  therefrom  twice  a year,  or 
oftener,  to  his  wife  Ellen  during  the  remainder  of  her  natural 
life,  and  from  and  after  her  death  to  divide  said  residue  into 
three  equal  parts  or  shares,  and  to  pay  one  of  such  shares  to  his 
son  Charles  O’Donnell,  another  of  such  shares  to  his  daughter 
Rose  McLaughlin,  and  to  hold  the  other  of  such  shares  upon 
trust  to  invest  the  same  and  to  collect  in  and  re-invest  or  to 
deposit  in  bank  at  their  discretion,  and  to  pay  the  interest  or 
income  derivable  therefrom  to  his  daughter,  the  defendant  Jane 
Faulkner,  half-yearly  during  the  remainder  of  her  natural  life ; 
and,  from  and  after  the  decease  of  his  said  daughter  the  defen- 
dant Jane  Faulkner,  to  distribute  the  principal  as  therein 
directed. 

The  defendant  Jane  Faulkner  filed  a caveat  against  the 
proving  of  this  will  in  the  Surrogate  Court,  and  the  case  was 
removed  into  the  High  Court,  and  judgment  was  therein  given 
upholding  the  will  and  admitting  it  to  probate,  and  in  favour  of 
the  plaintiffs,  and  ordering  the  defendant  Jane  Faulkner  to  pay 
the  costs  of  all  parties  to  the  action,  including  the  official 
guardian’s  costs. 

The  plaintiffs  have  now  judgment  for  their  costs,  and  have 
procured  assignments  of  the  judgments  of  the  other  parties, 
including  the  official  guardian,  who  had  judgments  for  tlieir 
costs. 

One  Hall,  who  is  tenant  of  tlie  east  half  of  lot  7 in 
the  2nd  concession  south  of  Dundas  street  in  the  townsliip  of 
Etobicoke,  having  become  tenant  thereof  under  the  testator,  has 
been  paying  rent  to  the  plaintiffs,  and  is  in  arrear,  and  the 
defendant  Jane  Faulkner  has  been  demanding  the  rent  from 
him.  And  these  are  the  circumstances  under  which  this  order 
is  asked  for. 
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Under  the  provisions  of  the  Judicature  Act,^  a receiver  may 
be  appointed  in  all  cases  in  which  it  shall  appear  to  the  Court 
to  be  just  or  convenient  that  one  should  be  appointed. 

But  this  provision  does  not  give  jurisdiction  to  appoint  a 
receiver  in  cases  where,  prior  to  that  Act,  no  Court  had  such 
jurisdiction. 

And,  in  order  to  justify  the  making  of  an  order  for  the 
appointment  of  a receiver  at  the  instance  of  a judgment  creditor, 
the  circumstances  of  the  case  must  be  such  as  would  have 
enabled  the  Court  of  Chancery  to  make  such  an  order  before 
the  Judicature  Act:  Harris  v.  Beauchamp,  [1894]  1 Q.B.  801. 

There  is  nothing  in  the  circumstances  of  this  case  which 
would  have  enabled  the  Court  of  Chancery  before  the  Judica- 
ture Act  to  have  appointed  a receiver,  and  no  authority  can  be 
found  in  support  of  such  a power. 

These  plaintiffs,  although  judgment  creditors,  are  also  the 
trustees  entitled  to  receive  the  rents  and  other  property  in 
respect  of  which  they  ask  that  they  be  appointed  receivers. 

There  is  no  impediment  in  the  way  of  their  receiving  such 
rents  and  other  property,  and  this  motion  is  wholly  unnecessary, 
and  must  be  dismissed  with  costs,  to  be  set  off  against  the 
judgments  held  by  the  plaintiffs  against  the  defendant  Jane 
Faulkner. 

T.  T.  R. 

* R.S.O.  1897  ch.  51,  sec.  58,  sub-sec.  9. 
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Fenwick  v.  Whitwam  et  al. 


Mortgage — Power  of  Sale— Notice  of  Exercising — Sufficiency — Service — Persons 
Entitled  to  Notice — Agent — Registration  of  Notice — Statutes. 

In  an  action  brought  by  the  purchaser  on  a contract  for  the  sale  and  purchase  of 
land  there  was  a decree  for  specific  performance  and  a reference  as  to  title, 
upon  which  it  appeared  that  the  vendor  was  professing  to  sell  under  the 
power  of  sale  contained  in  a mortgage. 

The  notice  of  sale  was  addressed  to  the  mortgagor,  then  resident  abroad, 
G.  A.  M.  (as  his  agent),  E.  M.  and  W.  M.,  J.  M.  and  J.  A.,  and  said  ; “ I, 
C.  W.,  hereby  give  you  notice,”  etc.  It  was  dated  and  signed  by  the  solici- 
tor for  the  mortgagee  : — 

Held,  that  on  its  face  it  was  a sufficient  notice. 

It  was  shewn  that  G.  A.  M.  was  acting  generally  as  agent  of  the  mortgagor  in 
respect  of  the  mortgaged  lands  and  other  matters.  The  agent  accepted 
service  for  the  mortgagor,  saying  in  his  acceptance  that  he  was  the  mort- 
gagor’s agent  in  Canada  for  the  mortgaged  property.  This  notice  was  for- 
warded by  the  agent  to  the  mortgagor  and  received  by  him  in  due  time,  and 
he  never  made  any  objection  to  it  or  to  the  service  : — 

Held,  that  the  service  was  effective. 

J.  M.  and  J.  A.  were  subsequent  mortgagees  who  had  assigned  their  mortgages 
to  G.  A.  M.,  who  accepted  service  of  the  notice  for  them,  saying  in  his 
acceptance  that  he  was  the  assignee  of  their  mortgages.  The  assignment  to 
him  was  not  registered  : — 

Held,  that  J.  M.  and  J.  A.  were  not  entitled  to  notice. 

The  notice  was  not  served  upon  E.  M.  and  W.  M.,  but  the  evidence  shewed 
that  their  mortgage  was  paid  and  satisfied  : — 

Held,  that  they  were  not  entitled  to  notice. 

Held,  also,  that  the  notice  was  a good  notice  to  G.  A.  M.  in  respect  of  all 
claims  that  he  might  have  or  profess  to  have  in  the  matter. 

Held,  lastly,  that,  owing  to  the  provisions  of  sec.  8 of  63  Viet.  ch.  19  (O.),  the 
provisions  of  sub-sec.  5 of  sec.  6 of  62  Viet.  (2)  ch.  16  (0.),  providing  for 
registration  of  notice  of  sale,  did  not  apply  to  this  case ; here  the  sale  was 
“effected”  prior  to  the  1st  January,  1900,  and  the  conveyance  when  drawn 
would  be  “in  pursuance  ” of  that  sale. 

An  appeal  by  the  defendants,  who  were  the  executors  of  the 
will  of  Charles  Whitwam,  deceased,  from  the  report  of  the  local 
Master  at  St.  Thomas,  upon  a reference  to  him  under  a 
judgment  for  specific  performance  of  a contract  made  by  the 
deceased  to  sell  certain  land  in  the  city  of  St.  Thomas  to  the 
plaintiff*,  finding  that  the  defendants  had  not  up  to  the  date  of 
the  report  (the  30th  September,  1900)  shewn  any  title  to  the 
lands.  The  defendants  attempted  to  make  title  by  virtue  of  the 
power  of  sale  in  a mortgage  to  their  testator.  The  Master 
found  that  the  proceedings  under  the  power  were  defective. 
The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Ferguson,  J.,  in  the  Weekly  Court, 
on  the  23rd  October,  1900. 
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Watson,  Q.C.,  for  the  defendants,  cited  Re  Abbott  and 
Medcalf  (1891),  20  O.K  299,  and  Stewart  v.  Rowsom  (1892), 
22  O.R.  533. 

Armo%ir,  Q.C.,  and  W.  A.  Wilson,  for  the  plaintiff,  referred 
to  O’Donohoe  v.  Whitty  (1882),  2 O.R.  424;  Major  v.  WarR 
(1847),  5 Ha.  598 ; Bartlett  v.  Jull  (1880),  28  Gr.  140 ; Kitchen 
V.  Murray  (1865),  16  C.P.  69;  Brady  v.  Walls  (1871),  17  Gr. 
699,  703;  Laird  v.  Raton  (1884),  7 O.R.  137. 

January  17.  Ferguson,  J.  : — The  action  is  for  specific  per- 
formance of  an  agreement  for  the  purchase  and  sale  of  land 
entered  into  on  the  19th  day  of  September,  1895,  between  the 
plaintiff  and  the  late  Charles  Whitwam.  The  defendants  are  the 
executors  and  executrices  of  the  said  Charles  Whitwam,  who  was 
the  vendor,  the  plaintiff  being  the  purchaser.  On  the  19th  day 
of  May,  1900,  a judgment  in  the  action  was  pronounced;  the 
question  as  to  whether  or  not  there  was  a good  title  to  the  land 
was  referred  to  the  Master  at  St.  Thomas.  The  land  was 
situated  in  St.  Thomas.  The  vendor’s  title  was  under  a 
mortgage  made  by  one  Boomer  to  him,  bearing  date  the  30th 
day  of  June,  1883,  and  registered  in  the  proper  registry  office 
on  the  same  day,  which  was  drawn  according  to  the  Short 
Forms  Act,  and  contained  the  usual  power  of  sale,  and  another 
mortgage,  dated  the  same  day  and  duly  registered,  made  by 
Boomer  to  one  Griffith,  and  subsequently  assigned  to  the 
vendor,  which,  as  I understand,  contained  a similar  power  of 
sale.  The  sale  to  the  plaintiff  was  in  the  exercise  of  the  power 
of  sale,  the  land  having  been  long  before  this  agreement  offered 
for  sale  by  public  auction,  which  was  abortive  for  want  of 
bidders.  There  were  other  and  subsequent  mortgages  of  the 
land ; one  in  favour  of  Elijah  and  Wm.  Moore,  one  in  favour  of 
John  Milligan,  and  one  in  favour  of  James  Atchison.  On  the 
30th  day  of  September,  1900,  the  Master  reported  tliat  the 
defendants  had  not  at  that  date  shewn  title  to  the  lands,  and 
from  that  report  is  this  appeal. 

On  the  argument  of  the  appeal  it  was  agreed  and  conceded 
that  Boomer,  the  mortgagor,  had  a good  title  to  the  land,  and 
that  the  only  (question  to  be  determined'  was  wlietlier  or  not 
sufficient  notice  of  sale  had  been  given  to  those  who  were 
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The  notice  of  sale  was  not  drawn  with  entire  accuracy ; yet 
I think  that  on  its  face  it  is  sufficient.  It  professes  to  be  a 
notice  given  by  Charles  Whitwam,  the  mortgagee.  It  is 
addressed  to  Boomer,  the  mortgagor,  then  resident  in  the  State 
of  Indiana,  but  formerly  of  St.  Thomas,  George  A.  Morton,  his 
agent,  Elijah  Moore  and  William  Moore,  John  Milligan  and 
James  Atchison,  and  says : ‘‘  I,  Charles  Whitwam,  hereby  give 
you  notice,”  etc.,  etc.  It  is  dated  the  1 6th  day  of  November, 
1893,  and  signed  E.  Horton,  solicitor  for  Charles  Whitwam, 
mortgagee.” 

The  mortgages  in  favour  of  Milligan  and  Atchison  had 
been  respectively  assigned  to  Morton ; and  Morton,  as  shewn  by 
the  evidence,  was  acting  generally  as  agent  of  Boomer,  the 
mortgagor,  in  respect  of  the  mortgaged  lands  as  well  as  other 
matters. 

The  notice  was  served  upon  Morton,  and  he  accepted  service 
of  it  for  Milligan  and  Atchison,  saying  in  the  acceptance  that  he 
was  the  assignee  of  the  mortgages  theretofore  held  by  them. 
Morton  also  accepted  service  of  the  notice  for  Boomer,  the 
mortgagor,  saying  in  his  acceptance  that  he  was  Boomer’s  agent 
in  Canada  for  the  mortgaged  property. 

The  notice,  as  clearly  shewn  by  the  evidence,  was  forwarded 
by  Morton  to  Boomer,  the  mortgagor,  and  duly  received  by 
him.  Boomer  in  his  own  evidence  said  that  he  received  the 
notice  in  good  time  ; that  he  fully  understood  the  meaning  of  it. 
He  says  he  never  objected  to  Morton  receiving  the  notice  and 
sending  it  on  to  him,  and  that  he  expected  that  Whitwam 
would  go  on  and  sell  the  property.  As  I learn  from  the 
evidence.  Boomer  never  has  raised  and  does  not  now  raise  any 
objection  whatsoever  to  the  notice  or  the  service  of  it  upon  him. 
And,  whether  it  is  considered  that  Morton’s  agency  was 
sufficient  to  justify  service  of  the  notice  upon  and  acceptance  of 
service  by  him  of  the  notice  or  not,  I think  it  sufficiently 
appears  that  written  notice  of  the  sale  of  the  land  was  given  to 
Boomer,  the  mortgagor,  personally,  within  the  meaning  of  the 
words  of  the  statute. 
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Then  as  to  Milligan’s  and  Atchison’s  subsequent  mortgages, 
each  of  them  had  assigned  his  mortgage  to  Morton.  Neither 
of  them  had  any  interest  in  the  lands.  I do  not  see  upon  what 
ground  either  of  these  men  was  entitled  to  notice  of  the  sale. 
The  notice  was  served  upon  Morton,  and  he  accepted  service  of 
it  as  assignee  of  their  mortgages  respectively.  I do  not  see 
that  the  fact  of  the  respective  assignments  to  Morton  not 
having  been  registered  could  affect  the  title  that  Whitwam  was 
seeking  to  impart  to  the  plaintiff,  as  Whitwam’s  mortgage  was 
prior,  and  duly  registered  long  prior,  to  the  existence  of  their 
mortgages  or  either  of  them.  These  subsequent  mortgages 
were  not  instruments  through  which  the  vendor’s  title  was 
derived.  He  had  a good  title  as  mortgagee  wholly  independent 
of  them  or  either  of  them. 

As  to  the  Moores.  The  evidence  of  Elijah  Moore  shews,  as 
I think,  clearly,  that  the  mortgage  to  or  held  by  the  Moores  was 
paid  and  satisfied,  and  neither  of  the  brothers  was,  in  my  view, 
entitled  to  notice  of  the  sale.  He  says,  “ I suppose  we  were 
paid  all  our  money  for  that.”  He  says  in  another  place,  “After 
getting  my  pay  for  the  mortgage  I did  not  suppose  I had  any 
further  interest  in  the  property  and  in  anothet*  place  he  says, 
“ I do  not  know  that  I have  any  claim  on  the  property,  I know 
I have  no  claim  against  Boomer.” 

The  notice  was,  as  I think,  a good  notice  to  Morton  in 
respect  to  all  claims  that  he  might  have  or  profess  to  have  in 
the  matter. 

I am  of  the  opinion  that,  owing  to  the  provisions  of  sec.  8 of 
63  Viet.  ch.  19  (0)*  the  provisions  of  sub-sec.  5 of  sec.  6 of  62 
Viet.  (2)  ch.  16-[-  do  not  apply  to  this  case.  I think  this  sale 
was  “effected”  long  prior  to  the  first  day  of  January,  1900,  and 
that  the  conveyance  when  drawn  will  be  “ in  pursuance  ” of 
that  sale. 

* Provided  this  sub-section  shall  not  apply  to  any  conveyance  of  lands 
purporting  to  have  been  made  before  or  in  pursuance  of  any  sale  effected  before 
the  first  day  of  January,  1900. 

t (5)  From  and  after  the  first  day  of  January,  1900,  no  instrument  which 
purports  to  be  a conveyance  of  lands  after  notice  and  under  power  of  sale 
contained  in  a mortgage,  shall  be  registered  until  the  notice  shall  liave  been 
registered  in  the  registry  division  in  which  the  lands  are  situated,  pursuant  to 
this  section. 
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I am  of  the  opinion  that  the  learned  Master  is  in  error,  and 
that,  instead  of  the  report  that  he  made,  he  should  have  reported 
that  a good  title  was  shewn  in  his  office.  The  defendants  do 
not  claim  that  it  was  shewn  at  an  earlier  period. 

Tlie  appeal,  will,  therefore,  be  allowed  and  with  costs. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

D.  c.  Phillips 

1900  V. 

Sept.  21.  The  Grand  Trunk  Railway  of  Canada. 

1901  Railways — Contributory  Negligence — Walking  Between  Rails — Non-suit. 

Jan.  14.  A railway  car  in  which  was  a horse  in  charge  of  the  plaintiff  had  on  arrival  at  a 
station  been  shunted  on  to  one  of  several  lines  of  rails  in  the  defendants’ 
station  yard.  The  plaintiff  left  the  car  and  returned  to  it  crossing  several 
, tracks  in  doing  so,  and  again  left  it,  in  broad  daylight,  to  procure  water  for 
the  horse.  There  was  less  snow  between  the  rails  than  upon  the  spaces 
between  the  tracks,  and  the  plaintiff,  according  to  his  own  evidence,  having  I 
to  walk  for  some  little  distance  along  the  railway  lines,  chose  to  walk  between  ^ | 
the  rails  to  avoid  getting  his  feet  wet,  and  while  so  walking  was  overtaken 
by  an  engine  and  tender  slowly  moving  reversed  without  the  necessary  warn-  | 
ing  and  was  knocked  down  and  injured  : — | 

Held,  affirming  the  non-suit  at  the  trial,  that  even  if  the  defendants  were  guilty  i 
of  negligence  in  not  giving  notice  that  the  engine  and  tender,  were  in  motion,  ' 
the  accident  was  caused  not  by  reason  of  their  negligence  but  by  the  , 
plaintiff  s own  negligence  in  choosing  to  walk  in  a place  of  extreme  danger, 
instead  of  a place  of  perfect  safety  which  was  open  and  known  to  him. 

Callendar  v.  Garleton  Iron  Co.  Ltd.  (1893),  9 Times  L.R.  646  and  (1894)  10 
Times  L.R.  366,  followed. 

This  was  an  appeal  from  the  judgment  at  the  trial.  : 

The  following  facts  are  taken  from  the  judgment  of  Street,  J.,  : 
in  the  Divisional  Court : — ' 

Tins  was  an  action  brought  by  the  plaintiff  to  recover  . 
damages  for  injuries  sustained  by  liiin  in  the  station  yard  of  the 
defendants  at  Palmerston,  owino^  to  his  beiim  knocked  down  and  i 
cruslied  by  an  engine  on  tlie  5tli  February,  1900.  f 

Tlie  negligence  charged  was  tliat  no  warning  was  given  of  ) 
the  approacli  of  tlie  engine,  and  that  it  was  moving  reversely 
without  any  person  being  stationed  upon  it  to  give  warning  j; 
of  its  ap|)roach. 


I.] 


ONTARIO  LAW  REPORTS. 


29 


The  defendants  denied  any  negligence  which  caused  the 
injury  and  set  up  contributory  negligence  on  the  part  of  tlie 
plaintiff. 

It  appeared  from  the  evidence  of  the  plaintiff  that  he  was 
employed  by  one  Rogat  to  take  charge  of  a horse  he  was  send- 
ing from  Toronto  to  Durham,  through  Palmerston,  and  that  he 
was  travelling  upon  the  car  containing  the  horse,  with  the 
authority  of  the  defendants,  to  whom  a reduced  rate  of  fare 
had  been  paid. 

The  train  stopped  at  Palmerston  early  in  the  morning,  and 
the  car  in  question  was  placed  on  a siding  awaiting  the  arrival 
of  a branch  train.  The  siding  in  question  was  one  of  a dozen 
or  more  lines  of  rails  in  the  defendants’  station  yard  used  for 
shunting  purposes,  and  except  where  they  crossed  or  joined  one 
another,  there  was  ample  space  to  walk  between  them  and  off 
the  actual  lines  of  rails. 

Shortly  after  arriving  the  plaintiff  got  off  the  car,  and 
crossing  several  tracks,  went  to  a hotel  and  got  his  breakfast, 
and  returned  in  the  same  way  to  the  car  containing  the  horse. 

Then  he  again  left  the  car,  intending  to  go  and  get  water  for 
the  horse.  It  was  broad  daylight  and  there  had  been  a light 
fall  of  snow.  There  was  no  difficulty  in  walking  upon  the 
strips  of  clear  ground  lying  between  the  different  sets  of  tracks, 
but  there  was  rather  less  snow  between  the  rails  than  upon  the 
spaces  between  the  tracks,  and  the  plaintiff,  having  to  walk  for 
some  little  distance  along  the  railway  line,  chose  to  walk  between 
the  rails  to  avoid  getting  his  feet  wet. 

While  so  walking,  and  looking  occasionally  over  his  shoulder 
to  see  if  anything  were  coming  up  behind  him  on  the  track  upon 
which  he  was  walking,  he  was  overtaken  by  an  engine  and 
tender  moving  reversed,  that  is,  with  the  tender  leading,  and 
knocked  down  and  seriously  injured. 

There  was  no  person  stationed  upon  the  tender  to  give 
warning,  and  the  plaintiff  said  that  he  did  not  hear  any  warning 
of  its  approach  by  bell  or  otherwise.  Tlie  engine  and  tender 
were  moving  slowly  at  the  time,  that  is  to  say,  about  as  fast  as 
a man  could  walk. 

All  these  facts  were  brought  out  iq)on  the  examination  of 
the  plaintiff  himself. 
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The  action  was  tried  at  Toronto  on  21st  September,  1900, 
before  Meredith,  J.,  and  a jury. 

W.  J.  Elliott,  for  the  plaintiff, 
ir.  Nesbitt,  Q.C.,  for  the  defendants. 

At  the  conclusion  of  the  plaintiff’s  case  the  learned  Judge 
delivered  the  following  judgment : — 


The  defendants  contend  that  no  case  has  been  made  out 
by  the  plaintiff  proper  to  be  submitted  to  the  jury ; and  they 
ask  my  ruling  upon  that  question  at  this  stage  of  the  trial. 
And  I am  of  opinion  that  they  are  entitled  now  to  my  ruling 
on  that  question.  I have  no  right  and  no  desire  to  avoid  the 
responsibility,  to  compel  them  to,  or  suggest  to  them  that  they 
had  better,  go  to  the  jury.  I must  give  effect  to  this  motion 
one  way  or  the  other  according  to  the  best  of  my  judgment. 

I cannot  think  it  right  or  fair  that  the  defendants,  who  have 
a right  at  this  stage  of  the  case  to  submit  a question  of  this 
character,  should  be  told,  I will  not  rule,”  or  “ I would  rather 
not  rule ; give  your  evidence,  and  I shall  rule  upon  it  at  a later 
stage,  or  some  other  Court  may  rule  upon  it.”  That  is  putting 
them  to  a possible  disadvantage.  They  are  then  obliged  to  give 
evidence  which  may  make  against  them.  That,  it  seems  to  me, 
is  contrary  to  their  right. 

Now,  what  I have  to  determine  is  whether  there  is  any 
reasonable  evidence  to  go  to  the  jury.  The  rule  as  laid  down 
in  Ryder  v.  Womhwell  (1868),  L.R.  4 Ex.  32,  is  still  the  proper 
rule  to  apply  in  cases  of  this  kind.  If  there  is  no  reasonable 
evidence  in  support  of  the  plaintiff’s  case,  then  it  is  my  duty 
to  nonsuit.  I have  no  right  to  allow  the  jury  to  perform  any  of 
my  duties,  nor  liave  I any  right  or  desire  to  perform  any  of  the 
duties  of  tlie  jury. 

Now  wliatever  may  be  said  as  to  any  other  question  that 
may  liave  arisen,  or  might  arise,  in  this  case,  it  seems  to  me 
very  plain  that  the  evidence  is  all  one  way  on  the  question  of 
contilbutory  negligence.  No  man  can  recover  damages  for  the 
negligence  of  another  if  he  himself,  by  the  exercise  of  ordinary 
care,  might  have  avoided  his  injury. 
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The  plaintiff*  was  engaged  in  a somewhat  dangerous  under- 
taking, known  to  him  to  be  dangerous — employed  about  a 
freight  car  which  was  being  moved  from  place  to  place.  He 
was  bound  to  take  care,  and  the  greater  the  danger  the  greater 
care. 

I am  not  concerned  whether  the  plaintiff  was  rightly 
or  wrongly  going  away  from  that  car  on  that  occasion.  There 
may  be  a great  deal  to  be  said  as  to  what  his  duties  and  his 
rights  were ; but  this  seems  to  me  to  be  certain,  he  was  doing  a 
very  dangerous  thing,  and  he  was  acting  in  a most  incautious 
manner,  in  walking  between  the  rails  of  the  track,  there  being 
no  reason  whatever  why  he  should  not  have  walked  out- 
side of  the  rails  in  a place  of  safety. 

That  the  pursuing  of  that  dangerous  course  contributed  to 
the  injury,  if  it  were  not  the  proximate  cause  of  it,  is  obvious. 
No  man  has  a right  to  deliberately  do  that  which  is  dangerous 
when  it  is  quite  as  easy  and  quite  as  open  to  him  to  do  that 
which  is  safe. 

The  injury  would  have  been  avoided  if  he  had  done  that 
which  unquestionably  he  ought  to  have  done  for  his  own  safety, 
and  in  his  own  interests,  as  well  as  the  interests  of  the  defend- 
ants. It  is  not  to  their  interest,  nor  to  their  advantage  in  any 
way,  that  they  should  run  over  any  one.  It  was  a source  of 
some  danger  to  their  property  as  well  as  to  him. 

There  is  no  contestation  as  to  any  of  the  facts  of  the  case 
yet,  nothing  for  the  jury  to  find  as  to  any  of  the  circumstances 
attending  the  accident.  The  only  question  is,  could  the  plaintiff 
by  the  exercise  of  ordinary  care  have  avoided  the  injury.  I 
cannot  think  that  any  reasonable  twelve  men,  or  any  ten 
out  of  any  reasonable  twelve  men,  could  come  to  the  con- 
clusion that  there  was  not  contributory  negligence  in  tliis 
case.  I cannot  think  that,  if  the  plaintiff  should  go  to  the  juiy 
and  a verdict  be  found  in  his  favour,  the  verdict  would  stand. 
And  therefore  my  duty  is  to  dismiss  the  action. 
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From  this  judgment  the  plaintid*  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  I4th  December,  1900, 
before  Falconer iDGE,  C.J.,  and  Street,  J. 
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1^-  C.  W.  J.  Elliott,  for  the  appeal.  The  jury  should  have  been 

allowed  to  pass  upon  the  facts,  and  the  question  of  contributory 
Phillips  negligence  should  not  have  been  taken  from  them  and  passed 

Gk\nd  upon  by  the  judge : Morrow  v.  Canadian  Pacific  R.  W.  Go. 

Trunk  R.W.  (1894),  21  A.K  149.  An  engine  and  tender  constitute  a train: 
Hollinger  y.  Canadian  Pacific  R.W.  (7o.  (1891),  21  O.R.  705. 
The  engine  and  tender  were  reversed  without  placing  a man  on 
the  tender  to  warn-  people:  55-56  Viet.  ch.  27,  sec.  9 (D). 
This  amendment  was  intended  to  require  more  than  an  engine 
and  tender  to  constitute  a train,  but  did  not  effect  that  object. 
The  defendants’  rules  also  provide  for  warning,  and  on  infraction 
of  the'rules  they  are  liable  under  secs.  214,  217  and  289  of  51 
Viet.  ch.  29  (D),  and  where  there  is  a statutory  omission  the 
liability  is  determined  by  such  omission.  I refer  to  Abbott’s 
Railway  Law,  p.  365  (5);  Miller  v.  The  Grand  Trunk  R.W.  Co. 
(1875),  25  C.  P.  at  p.  397  ; The  Mersey  Bocks  and  Harbour 
Trustees  v.  Gibbs  (1864),  L.R.  1 H.L.  93;  Groves  v.  Wimborne, 
[1898]  2 Q.  B.  402;  Rosenberger  v.  Grand  Trunk  R.  W.  Co. 
(1883),  8 A.  R.  482. 

W.  Nesbitt,  Q.C.,  and  H.  E.  Rose,  contra.  The  plaintiff  was 
guilty  of  contributory  negligence.  He  had  no  right  to  be  where 
he  was.  There  was  fifteen  feet  space  between  the  tracks  where 
he  could  and  should  have  walked  instead  of  between  the  rails. 
In  Hollinger  v.  The  Canadian  Pacific  R.W.  Co.  21  O.R. 
705,  the  holding  that  an  engine  and  tender  was  a train  was 
mere  obiter:  The  Queen  v.  Grenier  (1899),  30  S.C.R.  42; 
Alexander  v.  Toronto  and  Nipissing  R.W.  Co.  (1873),  33 
U.C.R.  474;  (1874),  35  U.C.R.  453,  Jones  y.  The  Grand  Trunk 

R. W.  Co.  (1888),  16  A.  R.  37  ; (1889),  18  S.C.R.  696;  The 
Grand  Trunk  R.W.  Go.  of  Canada  v.  Anderson  (1898),  28 

S. C.R.  541  ; Walker  v.  The  Great  Western  R.W.  Co.  (1859),  8 
. C.P.  161;  Callender  v.  Carleton  Iron  Go.  Ltd.  (1893),  9 Times 

L.R.  646;  (1894),  10  Times  L.R.  366;  Rowan  v.  The  Toronto  R.  W. 
Co.  (1899),  29  S.C.R.  at  pp.  723,  724  ; Coyle  v.  Great  Northern 
R.W.  Co.  of  Ireland  {\m),  20  L.R.  Ir.  at  p.  418. 

Elliott,  in  reply. 
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I.  I 

January  14.  Falconbridge,  C.J.  : The  plaintiff  was  not 

merely  crossing  the  tracks,  he  was  doing  what  my  learned 
brother  Meredith  properly  described  as  a “ most  dangerous 
thing  in  walking  between  the  rails  of  the  tracks  when  there 
was  no  reason  whatever  why  he  should  not  have  walked  out- 
side of  the  rails  in  a place  of  safety.” 

And  my  learned  brother  further  correctly  held  that  the 
evidence  was  all  ^ one  way  on  the  question  of  contributory 
negligence. 

The  cases  cited  by  Mr.  Nesbitt  of  Callender  v.  Carleton 
Iron  Co.,  Ltd.  9 Times  L.  R.  646,  and  same  case  in  House  of 
Lords,  10  Times  L.R.  366,  seem  to  be  exactly  in  point. 

It  is,  therefore,  quite  unnecessary  to  consider  the  negligence 
charged  against  defendants,  as  assuming  its  existence  to  have 
been  proved,  it  was  not  the  causa  causans. 

The  motion  must  be  dismissed  with  costs. 

Street,  J.  : I think,  for  the  purposes  of  this  case,  we  may 

assume  that  there  was  evidence  to  go  to  the  jury  that  the 
defendants  were  guilty  of  negligence  in  not  giving  notice  to  the 
plaintiff  of  the  fact  that  the  engine  and  tender  were  in  motion, 
because  the  plaintiff  was  lawfully  in  their  station  yard. 

It  is  necessary,  however,  that  the  plaintiff  should  shew  that 
the  defendants’  negligence  caused  the  accident,  and  in  this  I 
think  he  has  failed.  He  chose  to  walk  in  a place  of  extreme 
danger,  that  is  to  say,  between  the  rails,  when  a place 
of  perfect  safety,  that  is  to  say,  in  the  space  between  the 
tracks  and  off  the  line  of  rails,  was  open  to  him  and  known  to 
him.  Therefore,  the  accident  was  caused  not  by  reason  of  the 
negligence  of  the  defendants,  but  by  his  own  reckless  act.  Had 
he  been  merely  crossing  the  line  of  rails  at  the  time  he  was 
struck,  I think  the  case  must  have  been  left  to  the  jury,  because 
it  appears  to  have  been  necessary  that  he  should  cross  tliem  in 
going  to  and  from  the  car ; he  was  not  crossing  them,  however, 
but  walking  up  the  line  between  tliem.  The  case  before  us  is 
not  distinguishable  in  principle  from  Callender  v.  Carleton  Iron 
Co.,  Ltd.,  9 Times  L.R.  646,  affirmed  in  10  Times  L.R.  366. 
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See  also  Wakelin  v.  The  London  & South  Western  R.  W.  Co. 
(1886),  12  App.  Cas.  41;  Coyle  Great  Northern  R.W.  Co.  of 
PHiLLirs  Ireland,  20  L.R.  Ir.  at  p.  418. 

Motion  dismissed  with  costs. 

Trvnk  R.W. 

[An  application  was  subsequently  made  to  a Judge  of  the  Court  of  Appeal 
(Lister,  J.A. ) for  leave  to  appeal  to  that  Court  and  was  refused.] 

G.  A.  B. 


Co. 

Street,  J. 


[DIVISIONAL  COURT.] 

!)•  C.  Stewart  v.  Jones. 

1901 

Receiver — Equitable  Execution — Claim  against  Crown — Voluntary  Payment. 

Held,  reversing  the  decision  of  Meredith,  C.J.,  19  P.R.  227,  that  payment  of 
the  money  in  question  in  this  case  was  to  be  made  by  the  Crown  to  the  judg- 
ment debtor  purely  out  of  bounty,  and  was  not  enforceable  by  any  Court,  and 
was  not  to  be  made  in  pursuance  of  any  contract ; and  therefore  the  money 
could  not  be  reached  by  the  judgment  creditor  by  means  of  a receiving  order. 
Willcock  V.  Terrell  (1878),  3 Ex.  D.  323,  distinguished. 

An  appeal  by  the  defendant  from  the  decision  of  Meredith, 
C.J.,  19  P.R.  227,  granting  an  order  restraining  the  defendant 
from  receivino’  a certain  fund  from  the  Crown,  and  continuinof 
a receiver  of  the  fund,  and  providing  that  the  receipt  of  the 
receiver  should  be  a sufficient  discharge  to  the  department  or 
officer  making  payment  of  the  fund  to  him.  The  facts  are 
stated  in  the  former  report  and  in  the  present  judgment. 

Tlie  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  and  Lister,  J.A.,  on  the  18th  Januaiy,  1901. 

Shepley,  Q.C.,  for  tlie  defendant. 

Glyn  Osier,  for  the  plaintiffi 

January  29.  Boyd,  C.  : — In  determining  the  merits  of  this 
appeal,  the  substance  and  not  the  form  of  the  main  factor  is  to 
be  considei’ed.  Tlie  critical  question  is,  what  is  the  real  nature 
of  the  claim  in  I'espect  of  which  the  Government  pays  money  to 
Jones  ? Now,  Jones  and  his  partner  were  contractors  for  the 
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construction  of  Government  works,  and  were  paid  tlie  full  con- 
tract price.  Then  they  made  plaint  to  the  Crown  that  unex- 
pected difficulty  had  arisen  in  the  character  of  the  soil  or  rock, 
whereby  the  firm  had  lost  large  sums  of  money.  The  Govern- 
ment, as  an  act  of  mere  grace,  allowed  $38,000  to  repair  this 
loss  and  outlay.  Then  further  plaint  was  made  that  some 
interest  should  be  allowed  in  respect  of  this  outlay,  and  again 
the  Crown  acceded  to  this,  and  was  willing  that  $1,600  should 
be  divided  between  the  partners.  One-half  of  this,  $800,  is  the 
money  now  in  dispute,  and  Jones  has  not  the  faintest  shadow 
of  any  legal  or  equitable  right  thereto.  It  is  pure  voluntary 
bounty  on  the  part  of  the  Crown,  intended  for  his  personal  and 
untransferable  benefit  as  a “ compassionate  allowance.”  This  is 
the  manner  in  which  the  bounty  of  the  Crown  has  manifested 
itself.  But,  to  carry  out  the  benefit  so  that  the  public  moneys 
may  be  actually  disbursed,  it  is  necessary  to  have  Parliamentary 
sanction  to  the  appropriation,  and  a further  direction  to  pay,  in 
the  shape  of  an  order  in  council.  But  these,  the  statute  and  the 
order,  are  not  of  the  essence  of  the  transaction,  which  rests  in 
voluntary  donation  by  the  Crown. 

Now,  all  the  authorities  shew  that  whenever  creditors  seek 
to  intercept  a fund  in  the  hands  of  Government  coming  to  their 
debtor,  that  fund  must  originate  in  some  legal  or  equitable 
claim,  if  not  enforceable  in  the  Courts  by  some  form  of  pro- 
cedure at  the  suit  of  the  claimant  (kc.,  the  debtor),  at  least 
growing  out  of  the  terms  of  some  contract  respecting  the  same. 
Unless  this  element  appears,  the  Courts  will  not  attempt  to 
fetter  the  pure  bounty  of  the  Crown. 

The  case  followed  below  of  Willcock  v.  Terrell  (1878),  3 
Ex.  D.  323,  was  one  where  the  money  sequestrated  Avliich  the 
debtor  was  inhibited  from  receiving  was  a pension  granted  for 
past  services,  which  was  regarded  as  available  income  wliicli 
might  be  attached  for  the  satisfaction  of  the  pensioner’s  debts. 
Now,  a pension  is  property  based  upon  a contract  witli  tlie 
Government.  Wlien  the  incund)ent  is  appointed  he  gets  a 
salary  of  so  much  with  provision  for  a pension  on  Ids  retire- 
ment, and  the  office  is  accepted  on  tliose  terms.  He  can  assign 
or  transfer  such  a pension  for  past  services,  unless  forbidden  by 
statute,  or  other  lawful  authority.  Such  a bit  of  property  is 
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very  unlike  the  money  now  in  controversy ; it  is  not  a mere 
voluntary  allowance  revocable  at  any  time ; it  is  not,  as  put  in 
Ex  p.  Huggins  (1882),  21  Ch.  D.  at  p.  94,  “ an  arbitrary  allow- 
ance which  can  be  stopped  at  any  time  at  the  will  of  the 
person  who  pays  it.”  No  petition  of  right  would  lie  in  respect 
of  this  $800  : Cooper  v.  The  Queen  (1880),  14  Ch.  D.  311  ; 
Kinloch  Secretary  of  State  for  India  (1882),  7 App.  Cas.  619. 

Even  under  the  searching  provisions  of  the  bankruptcy 
statutes  it  is  held  that  a voluntary  allowance  or  payment  as 
from  a father,  friend,  or  relation,  to  which  the  bankrupt  is 
neither  legally  nor  equitably  entitled,  cannot  be  regarded  as 
available  for  his  creditors;  Ex  p.  Wicks  (1881),  17  Ch.D.  70  : 
and  the  same  rule  obtains  as  to  a voluntary  allowance  granted 
by  the  Secretary  of  State  for  India  to  an  officer  on  compulsory 
retirement  to  Avhich  the  recipient  had  no  claim  or  right,  and 
which  might  be  withdrawn  at  any  time  : Ex  p.  Webber  (1886), 
18  Q.B.D.  111. 

Here  the  Crown  holds  the  money  payable  only  to  the  defen- 
dant personally,  and  will  not  recognize  any  transfer.  That 
renders  the  fund  inalienable:  Gather  cole  y.  Smith  (1881),  17 
Ch.  D.  1,  4.  This  state  of  facts  is  pointed  out  by  the  affidavits, 
as  was  done  in  the  Webber  case,  and,  apart  from  other  objec- 
tions, I am  strongly  of  opinion  that  the  Court  should  not  make 
an  order  which  will  effectually  sterilize  the  fund  and  render  it 
of  service  to  nobody:  In  re  Saunders,  [1895]  2 Q.B.  117  and 
424. 

Appeal  allowed  with  costs 


T.  T.  R. 


Lister,  J.A. — I concur. 
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Ppjtchard  V.  Pattison  et  al. 

Security  for  Costs — Nominal  Plaintiff— Proof  of  Want  of  Interest — Inference — 

Perjury. 

Very  clear  proof  should  be  given  of  the  lack  of  substantial  interest  of  the  plain- 
tiff in  litigation  begun  by  him,  before  the  Court  should  intercept  it  at  the 
outset  by  an  order  for  security  for  costs. 

And  where,  although  it  was  shewn  that  the  plaintiff' was  without  means,  it  was 
not  established  by  any  legal  evidence,  but  was  rather  a matter  of  conjecture 
and  inference,  that  he  was  merely  a nominal  party  suing  for  the  benefit  of 
some  one  outside  of  the  litigation,  a motion  for  security  for  costs  was  refused. 
There  may  be  strong  suspicion  or  even  piobable  inference  that  the  action,  if 
successful,  may  enure  to  the  benefit  of  the  outsider  ; but  where  the  contrary 
is  sworn  by  all  the  parties  to  the  transaction,  the  Court  hesitates  to  find  per- 
jury for  the  purpose  of  ordering  security  for  costs. 

An  application  by  the  defendants  Pattison  and  the  Sons  of 
England  Hall  Company  for  an  order  for  security  for  costs,  on 
the  ground  that  the  plaintiff  was  a nominal  plaintiff,  and  was 
not  possessed  of  sufficient  means  to  satisfy  the  defendants’  costs 
of  the  action  in  case  the  defendants  should  succeed  therein. 

A former  application  was  made  in  the  same  case:  19  P.R. 
180,  277. 


The  facts  are  stated  in  the  judgment  of  Mr.  Winchester, 
the  Master  in  Chambers,  before  whom  the  present  motion  was 
argued  on  the  18th  December,  1900. 

W.  E.  Middleton,  for  the  applicants. 

F.  J.  Roche,  for  the  plaintiff. 

December  27.  The  Master  in  Chambers  : — The  action  is 
brought  by  the  plaintiff  on  behalf  of  himself  and  all  other 
shareholders  of  the  Sons  of  England  Hall  Company  of  Ontario, 
Limited,  against  the  assignee  of  the  company ; William  Davies, 
purchaser  of  tlie  property  of  the  company ; and  against  tlie 
company  : for  the  purpose  of  setting  aside  a sale  of  Shaftesbury 
Hall,  in  the  city  of  Toronto,  to  William  Davies. 

It  appears  that  an  action  of  Stone  v.  Pattison  was  brought 
for  tlie  same  purpose,  and  it  was  settled  by  tlie  parties  and  con- 
sent judgment  entered. 

The  plaintiff  was  a member  of  tlie  Preston  Lodge,  Sons  ot‘ 
England  Benevolent  Society,  and  had  been  their  representative 
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ChaSbeS.  lodge  OH  the  Sons  of  England  Hall  Company,  and 

acquainted  with  the  business  transactions  of  such  company,  and 

reported  upon  the  same  to  his  lodge  from  time  to  time.  On  the 

Pritchard  March,  1900,  a communication  enclosing  a cheque  for  $15 

Pattison.  was  received  from  the  assignee  of  the  Hall  Company  by  Preston 
Lodge,  and  by  resolution  the  cheque  was  ordered  to  be  returned, 
and  the  statement  to  be  made  that  the  lodge  was  not  prepared 
to  accept  any  amount  as  a dividend  at  the  present  time. 

Nothing  further  appears  to  have  been  done  by  the  lodge 
until  its  next  meeting,  held  on  the  28th  March,  1900,  when  the 
secretary’s  entry  reads  as  follows  : “ Brother  J.  J.  Pritchard 
senior  reported  on  the  Sons  of  England  Hall  Company  shares, 
when  it  was  resolved  ‘ that,  this  lodge  having  heard  the  report 
and  the  proposed  assignment  thereof,  a power  of  attorney  be 
given  to  said  brother  J.  J.  Pritchard  senior,  and  does  hereby 
authorize  the  W.  President  and  W.  Secretary  duly  to  sign  and 
affix  the  lodge  seal  thereto.’  ” The  report  referred  to  was  a 
verbal  one  ; the  power  ef  attorney  was  given.  The  assignment 
proposed  was  of  the  Hall  Company  shares. 

Previous  to  this  meeting  the  plaintiff  wrote  on  the  16th 
March,  1900,  to  Dr.  J.  S.  King  as  follows  : — 

“ Dear  Sir  and  Bro., 

Re  Lodge  Preston’s  shares  in  the  S.O.E.  Hall  Co. 

Strictly  Private  and  Confidential. 

Having  been  appointed  by  the  lodge  to  negotiate  a sale  of 
its  shares,  and  knowing  that  you  already  have  the  assignment 
of  many  shares,  I write  to  ask  if  you  are  prepared  to  purchase 
ours.  If  so,  I shall  be  pleased  to  receive  your  best  offer  of  a 
casli  price  before  9 a.m.  on  Tuesday  next,  tlie  20th  inst. 

I may  say  that  I have  an  ofier  already  made  to  me,  but  I 
desired  to  give  you  the  first  option  of  tliem,  and  will  therefore 
wait  until  above  stated  time  for  your  answer,  after  whiclp  sliould 
none  be  received,  or  it  be  unfavourable,  I sliall  proceed  to 
negotiate  for  a sale  elsewhere.  I may  further  add,  as  you 
know,  that  tlie  lodge  has  been  opposed  to  the  assignee’s  sale  of 
the  property  throughout,  and  has  not  accepted  any  dividends 
from  the  alleged  assignee. 
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Hoping  to  receive  a favourable  answer  from  you  before  the 
appointed  time  on  Tuesday  morning,  I remain, 

Yours  fraternally, 

“ J.  J.  Pritchard.” 

To  this  letter  no  reply  appears  to  liave  been  made,  and  on 
the  29th  March,  1900,  the  plaintiff  wrote  to  the  defendant 
Pattison  as  follows 

‘‘A.  J.  Pattison,  Esq.,  72  King  Street  East,  City. 

Re  S.O.E.  Hall  Co.  of  Ontario,  Limited. 

Dear  Sir  and  Bro., 

I beg  to  inform  you  that  the  10  fully  paid-up  shares  in  this 
company  standing  in  the  name  of  Lodge  Preston  No.  67, 
S.O.E.B.S.,  have  been  duly  assigned  to  me  in  trust,  and,  as  I 
have  received  an  offer  of  50c.  on  the  S upon  their  face  value  for 
them,  and  not  desiring  to  do  anything  which  can  be  considered 
is  any  way  unfriendly,  I have  resolved,  before  taking  any 
further  steps  in  the  matter,  to  ask  if  you  will  make  me  an 
acceptable  offer  for  a settlement.  If  so,  I must  have  it  to-day 
without  fail ; otherwise  I purpose  consulting  and  instructing  a 
solicitor  in  the  matter  to-morrow  morning,  as  I consider  my 
duty  to  the  lodge  to  be  paramount  after  this.  With  regards,  I 
remain.  Yours  fraternally, 

‘‘  J.  J.  Pritchard.” 


Master  in 
Chambers. 

1901 

Pritchard 

V. 

Pattison. 


Not  receiving  any  offer  from  the  defendant,  it  appears  that 
the  plaintiff  consulted  a solicitor,  and  on  the  25th  April,  at  a 
meeting  of  the  lodge,  he  brought  up  the  matter  of  the  shares, 
and  the  following  minute  appears  in  the  secretary’s  book  at 
p.  107  : — “ Brother  J.  J.  Pritchard  senior  reported  progress  and 
said  if  the  lod^e  would  make  the  assie'nment  absolute  to  him 

o o 

he  would  give  his  promissory  note  to  the  lodge  for  $25  payable 
in  nine  months,  said  note  not  to  be  negotiable.” 

The  secretary  of  the  lodge  in  his  examination  said  that  the 
progress  referred  to  in  the  above  minute  ‘‘  was  that  there  had 
been  some  difficulty  in  suing  the  company  as  a lodge,  and  the 
progress  was  that  we  should  assign  all  our  interest  in  it  over  to 
Brother  Pritchard  in  lieu  of  the  sum  of  $25.” 
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Following  on  this  report  of  progress  the  following  resolution 
was  passed  : — 

Moved  by  Brother  E.  Nuttall  ” (who  appears  to  have  been  one 
of  the  trustees  in  whose  name  the  shares  stood  before  the 
assignment  to  the  plaintiff),  “ seconded  by  Brother  J.  Randall, 
that  the  10  shares  of  S.O.E.  Hall  Company  of  Ontario,  Limited, 
formerly  belonging  to  this  lodge,  which  were  assigned  to  Brother 
J.  J.  Pritchard  senior,  in  trust  for  the  lodge,  on  the  28th  day  of 
March  last,  be  now  assigned  to  him  absolutely  for  and  in  con- 
sideration of  his  giving  the  lodge  his  promissory  note  (not 
negotiable)  for  $25,  payable  in  nine  months  after  date,  and  the 
president  and  secretary  are  hereby  authorized  to  execute  an 
assignment  and  do  all  other  necessary  acts  in  and  about  this 
assio;nment.” 

The  discussion  leading  up  to  the  passing  of  the  new  resolu- 
tion is  not  given  further  than  that  the  secretary  said,  in  answer 
to  the  question,  Was  anything  said  about  suit  being  brought 
by  brother  Pritchard  ? ” All  that  I know  was  that  he  was 
entering  a suit  or  something  to  see  if  he  could  get  the  shares 
back  if  possible.” 

The  evidence  as  to  the  obtaining  the  assignment  to  the 
plaintiff  of  the  10  shares  in  question  clearly  shews  that  the  face 
value  of  the  ten  shares  was  $100  ; that  the  plaintiff  obtained  an 
assignment  in  trust  for  the  lodge  on  the  28th  March,  1900. 
On  the  following  day  he  writes  to  the  defendant  Pattison  a 
letter  notifying  him  of  the  assignment  in  trust  and  that  he  had 
received  an  offer  of  $50  for  these  shares;  and  yet,  after  the  plaintiff 
had  consulted  a solicitor,  and  knowing  the  result  of  the  former 
litigation  with  reference  to  the  property  in  question,  he  obtains 
from  the  lodge  an  absolute  assignment  (in  form  at  least)  of  the 
shares,  for  a non-negotiable  note  for  $25,  payable  in  nine 
months  ; one  of  the  reasons  why  the  note  was  made  at  such  a 
long  date  being  to  enable  the  plaintiff  to  bring  an  action  and 
have  the  note  settled  in  that  way  ; see  his  answer  to  question 
88  of  liis  examination  on  the  14tli  December,  1900  : and  one  of 
the  reasons  for  making  tlie  note  non-negotiable  being,  as  he 
puts  it  in  Ids  answer  to  question  76,  '‘There  is  a member  of  the 
lodge  wlio  has  a bit  of  animosity  against  me,  and  I thought  the 
note  mio-lit  <>-et  into  his  hands.”  The  evidence  also  shews 
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that  the  shares  stood  in  the  names  of  two  trustees  for  the 
lodge  up  to  the  time  of  the  assignment  to  the  plaintiff,  and  that 
one  of  these  gentlemen  moved  the  resolution  of  the  25th  April 
authorizing  the  assignment  to  be  made  to  the  plaintiff. 

The  evidence  is  clear  as  to  the  fact  that  the  plaintiff  is  not 
possessed  of  property  sufficient  to  answer  the  costs  of  the  action, 
or  which  would  be  available  in  execution  in  case  the  defendants 
succeed  herein.  After  his  examination  upon  the  point  and 
his  refusal,  on  the  advice  of  his  counsel,  to  answer  questions  as 
to  his  means,  the  plaintiff  has  made  an  affidavit  as  to  the  same, 
and  desires  to  read  it  on  the  return  of  this  motion.  Following 
the  decision  of  Dyment  v.  Jerrett  (1889),  9 C.L.T.  Occ.  N.  141, 
I refused  to  allow  this  affidavit  to  be  used. 

In  my  opinion  the  facts  disclosed  as  above  set  forth  bring 
this  case  within  the  decisions  of  Gordon  v.  Armstrong  (1894-5), 
16  P.R.  432,  and  a number  of  other  cases  upon  this  question, 
and  that  the  application  must  be  granted  with  costs  to  the  defen- 
dants moving  in  any  event. 


Master  in 
Chambers. 

1901 

Pritchard 

V. 

Pattison. 


. The  applicants  appealed  from  this  decision,  and  their  appeal 
was  heard  by  Boyd,  C.,  in  Chambers,  on  the  11th  January, 
1901. 

The  same  counsel  appeared. 


January  12.  Boyd,  C.  : — do  not  think  it  is  established 
by  any  legal  evidence  that  the  plaintiff  is  a nominal  party 
suing  for  the  benefit  of  some  one  outside  of  the  litigation. 
Such  was  the  opinion  of  Mr.  Justice  Rose  after  reading  the 
plaintiffs  first  examination  (see  19  P.R.  at  p.  182),  and  this 
was  concurred  in  on  the  appeal  by  Chief  Justice  Falconbridge 
{ih.  at  p.  279). 

The  recent  examination  of  the  14th  December,  1900,  has 
not  carried  the  matter  any  further  in  this  regard. 

I think  very  clear  proof  should  be  given  of  the  status  and 
lack  of  substantial  interest  of  the  plaintiff  in  litigation  begun 
by  him  before  the  Court  should  intercept  it  at  the  outset  by  an 
order  for  security  for  costs. 

I would  allow  this  appeal : costs  in  the  cause  to  the  plaintiff. 
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There  may  be  strong  suspicion  or  even  probable  inference 
that  the  action,  if  successful,  may  enure  to  the  benefit  of  the 
outsider  : but  when  the  contrary  is  sworn  by  all  the  parties  to 
the  transaction,  one  hesitates  to  find  perjury  for  the  purpose  of 
ordering  security  for  costs. 

T.  T.  R. 


Re  Underfeed  Stoker  Company  of  America  et  al. 

Interpleader— Shares — Certificate  and  Transfer — Claim  for  Damages — Parties 
out  of  Jurisdiction— Laches — Collusion. 

A transfer  of  certain  shares  in  a company  was  executed  by  the  holder  of  the 
shares  in  favour  of  her  brother-in-law  on  the  29th  September,  1900,  and 
application  to  the  company  was  at  once  made  by  the  transferee  for  a 
certificate,  but  he  did  not  receive  one,  and  on  the  25th  October  he  was 
informed  by  the  company  that  his  transferor  had  set  up  a claim  that  the 
transfer  was  procured  by  fraud.  On  the  19th  November  the  transferor 
brought  an  action  against  the  company  and  the  transferee  to  restrain  the 
company  from  transferring  the  shares,  for  a declaration  that  the  shares 
belonged  to  the  plaintiff,  and  to  set  aside  the  transfer  executed  by  her. 
On  the  23rd  November  the  transferee  began  an  action  against  the  com- 
pany to  compel  the  delivery  of  a certificate  or  for  damages  equal  to  the 
value  of  the  shares,  and  for  a mandatory  injunction.  On  the  28th 
November  the  company  applied  for  an  interpleader  order.  Pending  the 
application  the  transferee  discontinued  his  action,  and  asserted  his  claim 
against  the  transferor  and  the  company  as  a counterclaim  in  the  action 
brought  by  the  former: — 

Held.,  that  the  company  were  entitled  to  relief  by  way  of  interpleader,  not- 
withstanding the  claim  against  them  for  damages  made  by  one  of  the 
claimants. 

Held,  also,  that,  although  both  claimants  were  out  of  the  Province,  and  the 
company’s  head  office  was  also  outside  of  the  Province,  there  was  juris- 
diction to  make  an  interpleader  order,  the  claimants  themselves  having 
brought  the  company  into  the  jurisdiction,  and  the  documents  being 
within  the  jurisdiction. 

Held.,  also,  that  the  laches  of  the  company  had  not  been  so  great  as  to  dis- 
entitle them  to  the  relief  claimed,  and  the  charge  of  collusion  between 
the  company  and  the  transferor  was  not  sustained. 

Held,  also,  that  the  transferee  was  entitled  to  have  preserved  to  him  any 
claim  he  might  have  for  damages  against  the  company. 

.An  application  by  the  company  for  an  interpleader  order  in 
respect  of  a certain  certificate  for  25  shares  of  the  capital  stock 
of  the  company  and  in  respect  of  such  shares,  under  the  circum- 
stances set  out  in  the  judgment. 

The  application  was  heard  by  Mr.  Winchester,  the  Master 
in  Chambers,  on  the  12th  January,  1901. 
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A.  W.  Holmested,  for  the  applicants. 

W.  R.  Smyth,  for  the  claimant  Eldred. 

C.  A.  Moss,  for  the  claimant  Weekes. 

January  16.  The  Master  in  Chambers  : — It  appears  that 
the  claimant  Mrs.  Weekes,  being  entitled  to  25  shares  in  the 
General  Engineering  Company  of  Canada,  which  entitled  her  to 
25  shares  of  the  capital  stock  of  the  Underfeed  Stoker  Company 
of  America,  entered  into  an  agreement  with  the  claimant  Eldred, 
in  May  or  June,  1 900,  for  the  sale  and  assignment  to  him  of 
25  shares  of  the  capital  stock  of  the  General  Engineering  Com- 
pany of  Canada,  for  the  sum  of  $1,250,  and  upon  payment  of 
this  sum  she  transferred  and  assigned  to  him  the  25  shares  in 
this  company  only. 

Finding  it  necessary  to  have  also  an  assignment  or  transfer 
of  her  25  shares  in  the  Underfeed  Stoker  Company  of  America, 
the  claimant  Eldred  obtained  from  Mrs.  Weekes,  who  is  his 
sister-in-law,  an  assignment  of  her  stock  in  the  Underfeed 
Stoker  Company,*  dated  the  11th  August,  1900;  and  his 
solicitor  immediately  forwarded  a copy  of  this  document  to  the 
solicitors  of  the  Underfeed  Stoker  Company,  and  shortly  there- 
after he  applied  to  the  company’s  solicitors  for  a certificate  for 
the  said  25  shares,  but,  owing  to  the  absence  of  the  secretary  of 
the  company  from  the  country  at  the  time,  he  was  unable  to 
obtain  such  certificate.  In  September  of  the  same  year  Mr. 
Eldred’s  solicitor  again  requested  the  delivery  of  the  certificate, 
when  he  was  informed  by  the  company’s  solicitors  that  the 
transfer  of  the  11th  August  was  informal,  and  a form  accept- 
able to  the  company  was  sent  to  him  on  the  19th  September, 
1900.  This  was  filled  out  by  Mr.  Eldred’s  solicitor,  and  for- 
warded to  Mr.  Eldred  to  get  it  executed  by  Mrs.  Weekes,  which 
was  done  on  the  29th  September,  1900,  and  returned  to  Mr. 
Eldred’s  solicitor,  and  by  him  forwarded  to  the  company’s 
solicitors  on  or  about  the  8th  October,  1900.  Mr.  Eldred’s 
solicitor  frequently  applied  for  the  delivery  to  him  of  a certifi- 
cate of  the  25  shares,  but,  owing  first  to  the  absence  of  tlie 
secretary  from  the  country,  and  afterwards  to  the  objections  of 
the  company  to  the  transfer,  lie  was  unable  to  obtain  the 
certificate,  and  on  the  25th  October  he  received  a letter  from 
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Chambers.  Company’s  solicitors  informing  him  that  Mrs.  Weekes  had 

claimed  that  the  transfer  from  her  of  these  shares  had  been 

obtained  from  her  by  Mr.  Eldred  through  fraud.  Correspon- 

Underfeed  ensued  between  the  solicitors  of  the  company  and  Mr. 

Stoker  Co.  Eldred,  and  subsequently  the  secretary  of  the  company  informed 
him  that  the  certificate  to  Mr.  Eldred  had  been  received  from 
the  treasurer  of  the  company  and  had  been  duly  signed,  but 
that  he  could  not  deliver  it  over  to  Mr.  Eldred  without  a resolu- 
tion of  the  board  of  directors;  this  was  on  the  19th  November, 
1900. 

On  the  same  day  Mrs.  Weekes,  through  her  solicitors,  issued 
a writ  against  the  Underfeed  Company  and  Mr.  Eldred,  claim- 
ing an  injunction  to  restrain  the  company  from  transferring  to 
the  defendant  Eldred  the  25  shares  in  question,  and  also  for  a 
declaration  that  these  shares  belonged  to  her,  and  to  set  aside 
the  transfer  or  assignment  to  Eldred  dated  the  29th  September, 
1900. 

On  the  23rd  November  Mr.  Eldred  issued  a writ  against  the 
company  for  the  delivery  to  him  of  the  cettificate  for  the  25 
shares  in  question,  or,  in  the  alternative,  for  the  sum  of  $2,500, 
being  the  par  value  of  the  shares,  and  for  a mandatory  injunc- 
tion. 

On  the  23rd  November  the  plaintiff  Weekes  served  a notice 
of  motion  for  an  injunction  order  returnable  on  the  27th 
November,  and  on  the  24th  November  the  solicitor  for  the 
defendant  Eldred  entered  an  appearance  to  the  writ  in  that 
action,  and  obtained  an  order  for  security  for  costs  against  the 
plaintiff,  and  on  the  return  of  the  motion  for  injunction  it  was 
enlarged  until  the  6th  December  to  enable  the  plaintiff*  to 
comply  with  the  order  for  security  for  costs. 

On  the  28th  November,  1900,  tlie  Underfeed  Stoker  Com- 
pau}^  served  the  notice  of  motion  liereiii  for  an  interpleader 
order.  It  is  asserted  by  one  of  the  solicitors  for  the  company 
tliat  this  notice  of  motion  was  served  in  consequence  of  an 
intimation  made  by  tlie  Chief  Justice  of  the  Queen’s  Bencli 
tliat  the  company  sliould  interplead. 

The  application  is  opposed  by  tlie  claimant  Eldred  on  tlie 
ground  tliat  all  the  parties  are  out  of  the  jurisdiction,  and  that 
the  applicants’  head  office  is  in  New  Jersey,  where  the  certificate 
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of  stock  must  be  registered  before  it  is  valid ; and,  further,  that 
the  laches  of  the  applicants  is  so  great  as  to  disentitle  them  to 
the  relief  asked  for ; and  also  that  there  is  collusion  between 
the  company  and  the  claimant  Weekes. 

I should  have  stated  that  Eldred  has  discontinued  his  action 
against  the  company,  and  is  content  to  counterclaim  against  the 
plaintiff  Weekes  and  the  defendant  company  in  her  action  ; and 
the  claimant  Eldred  contends  that  there  being  a counterclaim 
for  damages,  the  company  are  not  entitled  to  interplead. 

The  application  was  made  originally  on  the  29  th  November, 
but  the  same  has  been  enlarged  from  time  to  time  in  conse- 
quence of  the  claimant  Eldred’s  desire  to  examine  the  secretary 
of  the  applicants  as  to  collusion,  and  the  difficulty  in  obtaining 
a full  examination ; but  finally  the  argument  was  finished  on 
the  12th  January  instant. 

The  case  of  Robinson  v.  Jenkins  (1890),  24  Q.B.D.  275, 
supports  this  application.  That  was  a case  of  shares  in  a com- 
pany, and  it  was  held  that,  as  the  claimant  was  in  effect  claim- 
ing the  documents,  the  defendants  were  entitled  to  interplead. 

The  objection  as  to  jurisdiction  is  not,  in  my  opinion,  well 
taken.  The  claimants  bring  the  company  into  the  jurisdiction, 
and  are,  therefore,  not  in  a position  to  object  to  their  being 
brought  into  the  jurisdiction  by  the  company.  In  addition  to 
that,  the  documents  which  are  the  subject-matter  of  the  applica- 
tion are  within  the  jurisdiction. 

I do  not  find  that  the  laches  of  the  company  have  been  so 
great  as  to  disentitle  them  to  the  relief  claimed,  and  I find  that 
the  charge  of  collusion  was  made  without  good  reason.  Under 
all  the  circumstances  I find  that  the  applicants  are  entitled  to  the 
relief  asked  for.  The  transfer  and  certificates  will  be  deposited 
in  Court,  and  the  costs  of  the  application  will  be  paid  by  the 
defendant  Eldred  so  far  as  the  same  liave  been  increased  by  his 
opposition  to  the  motion.  All  other  costs  to  be  reserved  until 
the  disposition  of  the  action  between  the  plaintiff  and  defendant 
Eldred.  The  Underfeed  Stoker  Company  upon  depositing  the 
documents  to  be  dismissed  from  the  action.  Any  claim  for 
damages  by  the  claimant  Eldred  against  the  company  which  he 
may  tliink  he  can  enforce  will  be  preserved  to  him  : Attenhor- 
oacjkw  London  and  8t. Katharines  Bock  Co.  (1878),  3 C.P.D.  450. 
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[DIVISIONAL  COURT.] 

Dodge  et  al.  v.  Smith. 

Pleading — Real  Property  Limitation  Act — Section  of,  Belied  on — Appeals  in 
Matters  of  Practice — Increasing  Costs. 


Held,  by  the  Master  and  a Judge  in  Chambers,  following  Pullen  v.  Snelus 
(1879),  40  L.T.N.S.  363,  that  a defendant  pleading  the  Real  Property  Limi- 
tation Act  must  set  out  in  his  statement  of  defence,  or  give  particulars  shew- 
ing, the  section  or  sections  on  which  he  relies. 

Held,  by  a Divisional  Court,  that  the  defendant  should  have  been  content  in 
such  a matter  with  his  appeal  to  the  Judge  in  Chambers,  and  should  not 
have  incurred  useless  costs  by  a further  appeal. 


An-  appeal  by  the  defendant  from  an  order  of  Mr.  Win- 
chester, the  Master  in  Chambers,  for  particulars  of  the  10th 
paragraph  of  the  statement  of  defence  in  an  action  for  an 
injunction  and  damages  in  respect  of  alleged  trespass  to  mining 
lands. 

The  paragraph  in  question  was  as  follows : “ The  plaintiffs’ 
alleged  claim  was  and  is  barred  by  the  Real  Property  Limitation 
Act,  and  all  the  right  and  title,  if  any,  which  the  plaintiffs  ever 
had  to  the  said  land,  or  to  the  said  mines,  minerals,  and  ores, 
were  extinguished  by  virtue  of  the  said  Act.” 

The  order  directed  the  defendant  to  state  the  Act  and 
section  of  such  Act  under  which  the  defendant  claims  that  the 
plaintiffs  are  barred. 

The  appeal  was  heard  by  Falconbridge,*  C.J.K.B.,  in 
Chambers,  on  the  1st  February,  1901. 

Grayson  Smith,  for  the  defendant. 

S.  B.  Woods,  for  the  plaintiff. 

February  6.  Falconbridge,  C.J.  : — I gatliered  from  the 
argument  that  the  defendant’s  claim  of  prescription  is  partly  at 
least  for  an  easement.  And,  if  so,  the  learned  Master’s  order  is 
fully  supported  and  justified  by  sec.  38,  sub-sec.  (2),  of  the  Real 
Property  Limitation  Act,  R.S.Q.  ch.  133. 

But,  so  far  as  tlie  defendant  claims  right  and  title  to  the 
land,  the  (piestion  whetlier  the  order  ought  to  be  affirmed  is  by 
no  means  free  from  doubt. 
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In  Bullen  and  Leake,  5th  ed.,  921,  the  form  given  is  simply 
the  pleading  of  the  Act ; and  our  Rule  271  does  not  in  terms 
require  anything  more  specific. 

In  Pullen  v.  Snelus  (1879),  40  L.T.N.S.  363,  Grove  and 
Lindley,  JJ.,  concurred  in  allowing  an  appeal  from  the  decision 
of  the  latter  Judge  at  Chambers,  and  held  that  it  was  not 
sufficient  for  the  defendant  merely  to  state  that  he  will  avail 
himself  of  the  Statute  of  Frauds,  but  that  the  plaintiff  is 
embarrassed  should  he  not  know  whether  the  defendant  means 
to  rely  on  sec.  4 or  on  sec.  17. 

In  James  v.  Smith,  [1891]  1 Ch.  384,  Kekewich,  J.,  seems 
to  have  ignored  Pullen  v.  Snelus.  He  thought  that  the  rule 
did  not  oblige  a defendant  to  plead  the  particular  section  of  the 
Statute  of  Frauds,  but  the  defendant  having  pleaded  sec.  4,  the 
learned  Judge  did  not  allow  him  to  amend  or  to  avail  himself  of 
sec.  7. 

The  reasoning  of  the  Judges  in  Pullen  v.  Snelus  is  as 
applicable  to  a defence  of  the  Statute  of  Limitations  as  to  one 
of  the  Statute  of  Frauds. 

The  defence  may  be  at  least  as  iniquitous  in  the  former  case 
as  in  the  latter. 

On  the  whole,  I shall  not  disturb  the  order,  which  will  be 
affirmed.  The  costs  of  the  appeal  will  be  costs  in  the  cause. 

The  defendant  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Meredith,  C.J.C.P.,  MacMahon 
and  Lount,  JJ.,  on  the  18th  February,  1901. 

Grayson  Smith,  for  the  appellant. 

The  plaintiffs  were  not  represented. 

February  18.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.  J.  : — Perhaps  we  should  not  have  made 
the  order  in  the  first  instance,  but  appeals  of  this  kind 
should  not  be  encouraged.  The  language  of  Lord  Davey 
in  Halbert  v.  Cathcart,  [1896],  A.C.  at  p.  476,  is  applicable 
here  : “ If  we  were  to  encourage  appeals  from  an  order  of  a 
Master  or  Judge  in  Chambers  on  a question  sucli  as  this,  we 
should  be  leading  to  the  multiplication  of  idle  appeals  on  mere 
questions  of  practice  which  ought  to  be  settled  one  way  or  the 


D.  C. 

1901 

Dodge 

V. 

Smitp[. 

Faleoubridge, 

C.J. 


48 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1901 

Dodge 

V. 

Smith. 
Meredith,  C.J. 


other  by  the  Judge  before  whom  they  first  come,  and  to  the 
piling  up  of  perfectly  useless  costs.”  In  this  case  the  defen- 
dant, not  content  with  one  appeal,  brings  a second  appeal  to 
this  Court.  All  he  has  to  do  is  to  write  a few  words  referring 
to  the  section  or  sections  on  which  he  relies,  and,  instead  of 
doing  so,  he  appeals  twice,  thus  piling  up  perfectly  useless  costs. 

Appeal  dismissed  with  costs  to  the  plaintiffs  in  any  event. 

T.  T.  R. 


D.  C. 
1901 

Jan.  28, 


[DIVISIONAL  COURT.] 
Heise  V.  Shanks. 


Division  Court  Apjyeal — Certified  Copy  of  Proceedings — Filing — Notice  of 
Appeal — Extension  of  Time — Excuse  for  Delay. 

An  order  refusing  a new  trial  of  a division  court  plaint  was  made  on  the 
25th  August;  the  clerk  certified  a copy  of  the  proceedings  on  the  29th 
August,  and  it  was  filed  in  the  High  Court  on  the  4th  September;  notice 
of  appeal  was  not  given  for  the  October  sittings  of  the  High  Court 
(Divisional  Court)  ; but  on  the  12th  October,  1900,  the  appellant  obtained 
an  order  in  the  division  court  extending  the  time  for  filing  the  certified 
copy  of  the  proceedings,  and  on  the  17th  October  obtained  and  filed 
another  copy,  and  gave  notice  to  the  opposite  party  of  having  done  so  and 
of  the  appeal  for  the  November  sittings:  — 

Held,  that  the  order  extending  the  time  was  inoperative  because  the  certified 
copy  had  already  been  filed;  and,  the  delay  in  giving  notice  of  appeal  not 
having  been  accounted  for,  the  appeal  must  be  quashed. 


Motion  by  the  primary  creditor  in  a garnishee  plaint  in  the 
4th  division  court  in  the  county  of  York  to  quash  an  appeal 
by  the  primary  debtor  and  the  claimant,  upon  the  ground  that 
it  had  not  been  set  down  for  hearing,  nor  had  notice  of  appeal 
been  given  within  the  time  allowed  by  sec.  158  of  the  Division 
Courts  Act,  R.S.O.  1897  ch.  60,  which  is  as  follows: — 

“ 158.  Tlie  appellant  shall,  within  two  weeks  after  the  date 
of  the  decision  complained  of  or  within  such  other  time  as  the 
Judge  may  by  order  in  that  behalf  provide,  file  the  said  certified 
copy  ” (of  the  proceedings  in  tlie  division  court)  “ with  the 
proper  officer  of  the  High  Court,  and  shall  thereupon  fortliwitli 
set  down  the  cause  for  argument  at  the  first  sittings  of  a Divi- 
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sional  Court  which  commences  after  the  expiration  of  one  month 
from  the  decision  complained  of,  and  shall  give  notice  thereof 
and  of  the  appeal  and  of  the  grounds  thereof,  to  the  respondent, 
his  solicitor  or  agent,  at  least  seven  days  before  the  commence- 
ment of  such  sittings  ; . . . 

The  action  was  tried  before  Morgan,  Jun.  J.  Co.  of  York, 
and  judgment  was  given  by  him  on  the  10th  July,  1900, 
against  the  primary  debtor  and  the  garnishee. 

The  primary  debtor  on  the  24th  July,  1900,  moved  upon 
notice  for  a new  trial,  and  on  the  25th  August,  1900,  judgment 
was  given  refusing  a new  trial. 

On  the  29th  August,  1900,  the  clerk  of  the  division  court 
certified  a copy  of  the  proceedings,  and  on  the  4th  September^ 
1900,  the  certified  copy  was  filed  with  the  proper  officer  of  the 
High  Court. 

On  the  12th  October,  1900,  upon  the  application  of  the 
primary  debtor  and  the  claimant,  an  order  was  made  extending 
the  time  for  filing  the  certified  copy  of  the  proceedings  until  the 
20th  October,  1900,  but  refusing  to  make  an  order  extending 
the  time  for  setting  the  cause  down  for  argument. 

On  the  17th  October,  1900,  the  primary  debtor  and  the 
claimant  obtained  from  the  clerk  of  the  division  court  another 
certified  copy  of  the  proceedings  in  the  division  court,  and  filed 
it  with  the  proper  officer  of  the  High  Court,  and  gave  notice  of 
their  having  done  so  and  of  their  appeal,  to  the  primary  creditor^ 
for  the  sittings  of  the  Divisional  Court  in  November. 

A sittings  of  the  Divisional  Court  had  taken  place  in  the 
month  of  October. 

No  affidavits  were  filed  explaining  the  fact  of  the  two  sets 
of  certified  copies  of  the  proceedings  having  been  filed,  nor 
accounting  for  the  delay  in  giving  the  notice  of  appeal. 

The  motion  to  quash  the  appeal  was  heard  by  a Divisional 
Court  composed  of  Falconbridge,  C.J.,  and  Street,  J.,  on  the 
fith  November,  1900. 

S.  B.  Woods,  for  the  primary  creditor. 

J.  W.  McGulloiigh,  for  the  primary  debtor  and  tlie  claimant. 
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January  28.  The  judgment  of  the  Court  was  delivered 
by  Street,  J.: — The  judgment  appealed  from  was  given 
on  the  25th  August,  1900,  and  the  appeal  might  have  been 
set  down  to  be  heard  at  the  October  sitting’s  of  the  Divi- 
sional  Court.  A certified  copy  of  the  proceedings  was  obtained 
by  some  person  and  filed  with  the  proper  officer  of  the  High 
Court  on  the  4th  September,  1900.  This,  in  the  absence  of 
some  statement  to  the  contrary,  we  must  presume  to  have  been 
the  act  of  the  present  appellants,  who  have  filed  no  affidavit 
denying  that  they  did  it.  Having  filed  the  certified  copy,  they 
should  have  given  notice  for  the  October  sittings  of  the  Divi- 
sional Court,  but  failed  to  do  so.  Then  they  obtained  from  the 
Judge  below  an  order  extending  the  time  for  filing  the  certified 
copy.  This  was  inoperative  because  the  certified  copy  had  already 
been  filed,  and  it  was  evidently  an  effort  to  obtain  in  a circuitous 
way  an  order  extending  the  time  for  giving  their  notice  of 
appeal,  an  order  which  the  Judge  below  had  no  power  to  make. 

We  have  given  the  appellants  ample  time  to  file  affidavits 
explaining  away  their  difficulties,  if  possible,  after  those  diffi- 
culties had  been  pointed  out  by  us  upon  the  argument,  but  they 
have  not  availed  themselves  of  the  opportunity  to  do  so.  The 
motion  to  quash  the  appeal  must  therefore  be  allowed  with  costs. 

T.  T.  R. 
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[DIVISIONAL  COURT.] 

Laird  v.  King. 

Writ  of  Summons — Renewal — Service — Rule  1S2. 

The  decision  of  Boyd,  C.,  19  P.R.  307,  affirmed  on  appeal  for  the  same 
reasons. 


D.  C. 
1901 

Feb.  16. 


An  appeal  by  the  plaintiff  from  the  decision  of  Boyd,  C., 
in  Chambers,  19  P.R.  307,  affirming  an  order  of  Mr.  Win- 
chester, the  Master  in  Chambers,  setting  aside  the  service  of  the 
writ  of  summons.  The  facts  are  stated  in  the  former  report. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  and  Lount,  J.,  on  the  11th  February, 
1901. 

Gaston,  for  the  plaintiff. 

H.  L.  Drayton,  for  the  defendant. 

February  16.  Lount,  J.  : — I am  of  the  opinion  that  the 
appeal  should  be  dismissed,  for  the  reasons  given  and  upon  the 
authorities  cited  by  the  learned  Chancellor  in  his  judgment. 
I have  carefully  considered  all  the  cases  cited  by  counsel,  and 
am  unable  to  come  to  any  other  conclusion  than  to  sustain  the 
judgment  appealed  from. 

The  writ  was  issued  on  the  5th  November,  1898,  and  not 
served  during  the  twelve  months  from  its  date.  Under  an 
order  granted  on  the  4th  November,  1899,  the  writ  was  renewed 
for  twelve  months  from  the  date  of  renewal.  The  renewed 
writ  was  not  served  until  the  5th  November,  1900. 

By  Rule  132; — “The  writ  shall  be  in  force  for  twelve 
months  from  the  date  thereof,  including  the  day  of  such  date ; 
but,  if  any  defendant  has  not  been  served,  the  writ  may,  at  any 
time  before  its  expiration,  by  order  of  the  Court  or  a Judge,  be 
renewed  for  twelve  months,  and  so  from  time  to  time  duriiiP'  the 
currency  of  the  renewed  writ.” 

In  my  opinion,  the  proper  construction  to  place  upon  this 
Rule,  as  to  the  time  renewals  have  to  run,  is,  that  all  renewals 
are  to  be  governed  by  the  language  of  the  Rule,  which  says  : — 
“ The  writ  shall  be  in  force  for  tivelve  months  from  the  date 
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thereof,  including  the  day  of  such  date ; ” and,  therefore,  the 
renewed  writ  shall  be  in  force  for  twelve  months  from  the  date 
thereof,  including  the  day  of-  such  date : see  language  of  Jervis, 
C.J.,  and  Maule,  J.,  in  Black  v.  Green  (1854),  15  C.B.  262,  3 
C.L.R.  38;  also  see  Anon.  (1863),  11  W.R.  293,  7 L.T.N.S.  718. 

The  order  for  the  renewal  of  the  writ  in  this  case  was  made 
on  the  4th  November,  1899,  for  twelve  months  from  that  date. 
The  time,  therefore,  expired  at  midnight  on  the  3rd  November, 
1900;  and  the  service  of  the  writ  on  the  5th  November,  1900, 
was  irregular. 

By  Rule  353  : — “ The  Court  or  a Judge  may  enlarge  or 
abridge  the  time  appointed  by  these  Rules,  or  any  Rules  relating 
to  time,  or  fixed  by  any  order,  for  doing  any  act  or  taking  any 
proceeding,  upon  such  terms  as  may  seem  just;  and  such 
enlargement  may  be  ordered  although  the  application  for  the 
same  is  not  made  until  after  the  expiration  of  the  time  appointed 
or  allowed.” 

The  learned  Master  in  his  judgment  finds  that  the  plaintiff 
does  not  shew  any  merits  on  his  motion  to  entitle  him  to  have 
the  writ  renewed  and  service  allowed,  and  gives  his  reasons  for 
so  finding.  The  learned  Chancellor  says  in  his  judgment  that 
no  good  reason  appears  to  be  assigned  as  to  why  the  same  should 
be  validated.  I entirely  concur  in  the  views  expressed  by  both 
the  learned  Chancellor  and  the  learned  Master,  and  can  see  no 
good  reason  why  the  exercise  of  discretion  in  favour  of  the 
plaintiff  should  be  allowed. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 

Falconbridge,  C.J.  : — I agree  that  this  appeal  should  be 
dismissed  with  costs.  It  is  a question  of  months,  i.e.,  calendar 
months,  and,  if  Mr.  Caston’s  contentions  were  accepted,  the  writ 
would  be  renewed  for  twelve  calendar  months  and  one  or  more 
days,  which  is  manifestly  not  what  was  intended  nor  what  is 
expressed  by  the  Rule.  There  appear  to  be  no  merits  to  justify 
any  relaxation  in  a matter  of  discretion. 


T.  T.  R. 
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Sullivan  v.  Allen  et  al. 

A rrest — Discharge — Terms — A ction — Costs — Discretion. 

Where  an  order  to  arrest  is  made  upon  materials  which  justify  it,  although  the 
defendant  may  be  discharged  from  custody  under  it  upon  fresh  affidavits, 
the  Judge  may,  in  his  discretion,  impose  terms  of  bringing  no  action,  and 
may  withhold  costs. 

An  appeal  by  the  defendant  Allen  from  an  order  made  by 
the  Judge  of  the  county  court  of  Oxford,  in  an  action  in  that 
court,  on  the  19th  December,  1900,  for  the  arrest  of  the  defen- 
dant, and  from  those  parts  of  a subsequent  order  made  by  the 
same  Judge  in  the  same  action  on  the  4th  January,  1901  (by 
which  order  the  defendant  was  discharged  from  custody), 
which  restrained  the  defendant  from  instituting  any  action  for 
malicious  arrest  against  the  plaintiff  or  any  other  person  in 
consequence  of  the  proceedings  under  the  order  for  arrest,  and 
which  directed  that  there  should  be  no  costs  of  the  application 
to  such  Judo'e. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  and  Robertson,  J.,  on  the  4th  February,  1901. 

Watson,  K.C.,  for  the  appellant. 

J.  Bicknell,  for  the  plaintiff. 

February  4.  Boyd,  C.:^ — The  county  Judge  had  power  to 
make  the  order  to  discharge  from  custody  and  impose  terms  of 
bringing  no  action,  as  well  as  withholding  costs  under  the  ample 
discretionary  powers  vested  in  him  by  Rule  1047. 

We  should  not  disturb  this  exercise  of  discretion  ; for  the 
order  to  arrest  was  made  upon  materials  which  satisfied  him  : 
R.S.O.  1897  ch.  80,  sec.  1 : and,  though  the  facts  and  circum- 
stances have  been  by  subsequent  affidavits  differently  repre- 
sented so  as  to  induce  him  to  discharge  from  custody,  the 
original  materials  (had  they  not  been  answered)  would  have 
justified  his  order  to  arrest. 

No  costs  of  appeal  and  no  order. 


Robertson,  J.: — I concur. 
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[DIVISIONAL  COURT.] 

Powis  V.  Ontario  Accident  Ins.  Co. 

Insurance — Accident  Insurance — Constructional  of  Policy — Riding”  in  Public 

Conveyance. 

A person  who  is  injured  while  getting  into  a public  conveyance,  after  he  has 
got  upon  the  step  or  platform,  but  before  the  vehicle  has  begun  to  move,  is 
“ riding  as  a passenger  on  a public  conveyance”  within  the  meaning  of  a 
clause  in  an  accident  insurance  policy  containing  those  words. 

An  appeal  by  the  defendants  from  the  judgment  of  the  Judge 
of  the  county  court  of  Wentworth  in  favour  of  the  plaintiff  in 
an  action  upon  an  accident  insurance  policy,  which  contained  a 
clause  providing  that  the  insured  should  be  entitled  to  double 
the  ordinary  amount  if  he  should  be  injured  when  riding  as  a 
passenger  on  a public  conveyance.”  The  injury  on  account  of 
which  the  plaintiff  claimed  under  the  policy  was  received  by 
him  as  he  was  getting  on  the  step  or  platform  of  a street  rail- 
way car  before  it  had  begun  to  move. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.,  MacMahon  and  Lount,  JJ.,  on  the  19th 
February,  1901. 

John  Greer ; for  the  defendants,  contended  that  the  word 
‘‘  riding  ” necessarily  implied  motion,  referring  to  several  dic- 
tionaries sub  verb.;  that  the  conveyance  must,  as  regards  the 
insured,  have  commenced  the  journey  he  intended  to  take,  and 
therefore  the  plaintiff  could  not  be  said  to  have  been  “ riding  ” 
when  the  injury  was  received. 

J.  J.  Scott,  K.C.,  for  the  plaintiff,  contra. 

February  20.  Meredith,  C.J.  (oral): — The  question  in  this 
action  arises  on  an  accident  policy  issued  by  tlie  defendants,  and 
is  as  to  their  liability  to  pay  the  increased  indemnity,  which  was 
to  be  payable,  according  to  the  terms  of  the  policy,  in  case  the 
injury  sustained  was  received  by  the  insured  “ when  riding  as  a 
passenger  on  a public  conveyance,”  defined  as  in  tlie  policy. 
Tliere  is  no  question  as  to  tlie  single  indemnity,  as  that  was 
paid.  The  provision  is  for  tlie  double  indemnity  in  the  event 
of  the  injury  being  received  in  the  way  the  policy  describes, 
as  I have  read  from  it. 
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The  facts  of  the  case  were  that  the  plaintiff,  intending  to 
take  passage  by  a street  car  in  one  of  the  streets  of  Hamilton, 
boarded  the  car  while  it  was  standing  awaiting  the  entry  of 
passengers.  He  got  on  the  first  step,  and  having  reached  the 
second  which,  he  said,  was  the  platform  of  the  vestibule,  or 
being  in  the  act  of  doing  so,  in  some  way  slipped  and 
received  the  injuries  with  respect  to  which  the  action  is 
brought.  ^ 

At  the  trial  before  the  learned  Judge  of  the  county  court, 
the  judgment  passed  for  the  plaintiff. 

Mr.  Greer,  for  the  appellants,  contended  before  us  that  the 
accident  is  not  within  the  clause  which  I have  read,  his  argu- 
ment being  that  the  word  “ riding  ” implies  motion,  and  that, 
inasmuch  as  the  car  was  not  in  motion  at  the  time  when  the 
accident  occurred,  the  claim  is  not  within  the  terms  of  the  policy. 

We  think  that  this  contention  is  not  well  founded.  The 
rule  in  dealing  with  policies  of  this  kind  is  that  they  are  to  be 
construed  liberally  in  favour  of  the  person  insured. 

The  policy,  I should  judge  from  its  language,  is  one  borrowed 
from  an  American  form.  In  the  United  States  the  word 
‘‘  riding  ” is  more  frequently  used  in  the  sense  in  which  it 
is  used  in  the  policy  than  in  England  or  in  this  country.  That 
is  indicated,  I think,  from  what  is  said  by  Mr.  Justice  James  C. 
Smith  in  Nortliup  v.  Railway  Passenger  Assurance  Co.  (1869), 
2 Lansing  at  p.  168.  I will  not  stop  to  quote  the  language, 
but  simply  refer  to  it. 

It  seems  to  me  that  this  word  “ riding  ” is  used  in  the  policy 
in  question  as  the  equivalent  of  “ travelling,”  and  the  language 
of  Chief  Baron  Pollock  in  Theobald  v.  Raihvay  Passengers 
Assurance  Co.  (1854),  10  Ex.  45,  appears  to  be  entirely 
applicable.  Speaking  of  the  accident  in  that  case,  he  says,  at 
p.  57  : ''  The  accident  also  happened  without  negligence  on  liis 
part,  and  while  doing  an  act  which  as  a passenger  he  must 
necessarily  have  done,  for  a passenger  must  get  into  the  car- 
riage, and  get  out  of  it  when  tlie  journey  is  at  an  end,  and  can- 
not be  considered  as  disconnected  with  the  carriage  and  railwa}^ 
and  witli  the  machinery  in  motion,  until  tlie  time  he  lias,  as  it 
were,  safely  landed  from  the  carriage,  and  got  upon  the  plat- 
form.” The  case  he  was  dealing  with  was  one  of  leaving  tlie 
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train,  but  the  same  language  would  be  applicable  to  the  case  of 
a person  boarding  it. 

In  Champlin  v.  Railway  Passenger  Assurance  Co.  (1872), 
6 Lansing  71,  the  language  was  “ while  travelling  by  public  or 
private  conveyances  for  transportation  of  passengers,”  etc.;  and 
the  learned  Judge  who  delivered  the  opinion  of  the  Court  says : 
“ The  only  remaining  question  is,  was  the  plaintiff  travelling 
when  the  accident  happened  ? He  was  in  the  act  of  getting 
into  a public  conveyance  for  that  purpose,  and  was  injured 
while  upon  the  outside  step  thereof.  It  would  be  a very 
strained  construction  of  a contract  like  this  to  hold  that  he  was 
not  travelling.  If  he  was  not  travelling  it  is  difficult  to  say 
what  he  was  doing.” 

While  Mr.  Greer  disclaimed  it  as  being  the  proper  construc- 
tion of  this  provision  of  the  policy,  it  is  manifest  that,  if  his 
contention  is  right,  the  company  will  be  free  from  any  liability 
for  an  accident  happening  whenever  the  car  was  not  at  the 
time  of  the  accident  in  motion.  It  is  logically  impossible,  if  his 
contention  is  right,  that  ‘‘  riding  ” implies  motion,  and  therefore 
that  the  accident  must  happen  while  motion  is  going  on,  that 
that  must  not  cover  every  case  in  which  the  car  is  not  in  motion 
at  the  time  the  accident  happens.  To  adopt  such  a construction 
would  be,  I think,  to  put  upon  the  policy  an  unreasonable  con- 
struction and  one  unfavourable  to  the  policy  holder,  and  would 
be  contravening  the  rule  that  such  policies  are  to  be  read  most 
favourably  to  the  assured. 

It  is  possible  that  the  word  “ riding  ” may  have  been  used 
because  of  the  difficulty  as  to  whether  a person  travelling  upon 
a street  car  is  a traveller.  That  question  has  been  raised  and 
debated  in  the  Courts  of  this  country.  It  was  under  considera- 
tion by  the  Court  of  Appeal  some  time  ago,  and  perhaps  the 
word  “ riding  ” is  used  for  the  purpose  of  enlarging,  if  there  was 
any  purpose  in  it,  instead  of  restricting  the  liability. 

The  appeal  is  dismissed  with  costs. 


MacMahon  and  Lount,  JJ.,  concurred. 


E.  B.  B. 
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Lick  v.  Rivers. 

Discovery — Examination  of  Plaintiff  Resident  A broad — Place  of  Examination — 

Order — Discretion. 

The  plaintiff  resided,  at  Cleveland,  in  the  State  of  Ohio,  and  the  defendant  and 
solicitors  for  both  parties  in  the  county  of  Oxford,  Ontario,  where  also  the 
cause  of  action  arose : — . , 

Held,  that  the  local  Judge  for  that  county  had  jurisdiction  under  Rule  477  to 
make  an  order,  upon  the  application  of  the  defendant,  requiring  the  plaintiff 
to  attend  for  examination  for  discovery  at  Windsor,  Ontario  ; that  it  was 
unnecessary  for  the  defendant  to  shew  special  circumstances  to  obtain  such 
an  order  ; that  it  was  a proper  exercise  of  discretion  to  name  Windsor,  as 
a place  “ j^st  and  convenient”  for  the  purpose  ; and  that  the  local  Judge 
properly  took  judicial  notice  of  the  geographical  situation  of  Windsor. 

An  appeal  by  the  plaintiff  from  an  order  of  the  local  Judge 
at  Woodstock  requiring  the  appellant,  who  lived  abroad,  to 
attend  for  examination  at  Windsor,  in  the  Province  of  Ontario. 

The  action  was  brought  for  damages  for  alleged  breaches  of 
covenants  in  a lease  of  a farm  in  the  county  of  Oxford  owned 
by  the  plaintiff,  and  of  which  the  defendant  was  tenant.  Dam- 
ages were  also  claimed  for  alleged  breaches  of  collateral  verbal 
agreements. 

The  plaintiff  resided  at  Cleveland,  in  the  State  of  Ohio,  and 
the  defendant  in  the  county  of  Oxford,  Ontario.  The  solicitors 
for  both  parties  resided  in  the  county  of  Oxford. 

The  defendant  moved  before  the  local  Judge  at  Woodstock, 
under  Rule  477,  for  an  order  requiring  the  plaintiff  to  attend  at 
the  town  of  Woodstock,  or  at  such  other  point  within  the  juris- 
diction of  the  Court  as  the  local  Judge  should  in  his  discretion 
appoint,  for  the  purpose  of  submitting  to  an  examination  for 
discovery.  In  support  of  the  application  there  was  filed  an 
affidavit  of  the  defendant  stating  the  issues  in  the  action  and 
the  facts  upon  which  the  defendant  relied  to  establish  the 
necessity,  in  his  interest,  of  an  examination  of  the  plaintiff  for 
discovery.  The  material  contained  nothing  indicating  any 
special  reasons  or  circumstances  why  the  examination  should 
be  had  at  Woodstock  or  at  any  other  particular  point  within 
the  jurisdiction.  The  local  Judge  made  an  order  requiring  the 
plaintiff  to  attend  at  Windsor  before  the  deputy-registrar,  and 
there  to  submit  to  examination.  The  order  further  directed 
that  a subpoena  should  issue  and  that  a copy  thereof  and  of  tlie 
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order  itself  should  be  served  upon  the  solicitors  for  the  plaintiff 
pursuant  to  the  provisions  in  Rule  477. 

From  this  order  the  plaintiff  appealed,  on  the  grounds  that 
the  local  Judge  had  no  jurisdiction  to  make  an  order  requiring 
the  plaintiff  to  attend  at  any  point  in  the  Province  of  Ontario, 
or  elsewhere  than  at  the  city  of  Cleveland,  for  examination,  and 
that,  even  if  the  power  to  make  such  an  order  existed,  it  could 
only  be  exercised  where  special  circumstances  were  shewn  which 
would  render  it  improper  and  inconvenient  to  hold  the  examina- 
tion at  the  place  of  residence  of  the  plaintiff. 

Rule  477  : “ The  preceding  Rules  as  to  preliminary  examina- 
tion of  parties  for  discovery  . . . shall,  so  far  as  practi- 

cable, apply  to  parties  residing  out  of  Ontario,  and  in  such 
cases  the  Court  or  Judge  may,  on  application  on  notice  to  the 
opposite  party,  order  the  examination  of  the  parties  to  be  taken 
at  such  place  and  in  such  manner  as  may  seem  just  and  con- 
venient . . . .” 

The  appeal  was  heard  by  Falconbridge,  C.J.K.B.,  in 
Chambers,  on  the  18th  February,  1901. 

H.  L.  Drayton,  for  the  plaintiff,  relied  upon  Connolly  v.  Dowd 
(1897),  18  P.R.  38,  and  Rules  443  and  444,  which,  he  contended, 
were  applicable  by  analogy  to  cases  within  Rule  477,  and  there- 
fore a party  residing  out  of  Ontario  should  only  be  required  to 
attend  for  examination  elsewhere  than  at  the  place  where  he 
resides,  upon  special  circumstances  being  shewn  similar  to  those 
which  would  justify  an  order  for  the  examination  of  a party 
resident  within  the  jurisdiction  elsewhere  than  in  his  own 
county  ; and  a subpoena  should  not  issue  for  such  a purpose. 

F.  A.  Anglin,  for  the  defendant.  Connolly  v.  Dowd  merely 
decided  that  it  is  not  competent  to  proceed,  by  subpoena  and 
appointment  merely,  for  an  examination  for  discovery  of  a party 
residing  out  of  Ontario.  Rightly  viewed  this  case  implies 
jurisdiction  to  make  an  order  for  examination  of  such  a party 
within  Ontario.  The  judgment  of  Meredith,  C.J.,  makes  it 
clear  that  Rules  443  and  444,  and  the  group  of  which  they 
form  part,  have  no  application  to  parties  residing  out  of 
Ontario.  Rule  477  gives  to  the  Judge  in  Chambers  an  absolute 
and  unrestricted  discretion  to  hx  the  place  of  examination  as  to 
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him  may  seem  just  and  convenient,  and  contemplates  an 
examination  within  rather  than  without  the  jurisdiction.  He 
also  cited  Smith  v.  Babcock  9 P.K  97,  Bank  of  British 

North  America  v.  Eddy  (1882),  ih.  396,  and  Holmested  & 
Langton’s  Jud.  Act,  p.  614. 

February  18.  Falconbridge,  C.J.,  said  that  the  learned 
local  Judge  had  jurisdiction  to  make  the  order  appealed  from, 
and  that  it  was  unnecessary  for  the  appellant  to  make  out  a 
case  of  “ special  circumstances,”  as  contended  for  by  the  plain- 
tiff. The  learned  local  Judge  had  properly  exercised  his  dis- 
cretion in  ordering  the  examination  to  be  held  at  the  town  of 
Windsor,  as  a place  within  the  jurisdiction  ‘‘just  and  convenient  ” 
for  the  purpose.  The  local  Judge  properly  took  judicial  notice 
of  the  geographical  situation  of  Windsor. 

Appeal  dismissed. 

T.  T.  R. 


[IN  THE  COURT  OF  APPEAL.] 

Glover  v.  Southern  Loan  and  Savings  Company. 

Mortgage — Sale — Execution — Encumbrancers — Collateral  Security. 

Execution  creditors,  though  they  probably  cannot  sell  under  their  writs  the 
interest  of  their  execution  debtor  in  land  subject  to  more  than  one  mortgage 
made  by  him,  are,  nevertheless,  encumbrancers  upon  that  interest,  and  upon 
the  proceeds  thereof  in  the  event  of  a sale  of  the  land  by  a mortgagee,  and 
entitled  to  payment  thereout  according  to  priority. 

A mortgagee  who  sells  the  land  and  pays  off  an  encumbrancer  who  holds,  to  his 
knowledge,  collateral  security,  must  take  over  that  collateral  security  for  the 
benefit  of  subsequent  encumbrancers,  including  execution  creditors,  and  is 
liable  to  them  for  the  value  thereof  if  he  fails  to  do  so. 

Judgment  of  a Divisional  Court,  31  O.R.  552,  affirmed,  Osler,  and  Mac- 
EENNAN,  JJ.A. , dissenting. 

An  appeal  by  the  defendants  from  the  judgment  of  a 
Divisional  Court  [Boyd,  C.,  Ferguson,  and  Robertson,  JJ.], 
reported  31  O.R.  552,  was  argued  before  Armour,  C.J.O., 
Osler,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  11th  and 
12th  of  September,  1900.  The  facts  and  line  of  argument  are 
stated  in  the  report  below. 
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Armour,  Q.C.,  and  Farley,  Q.C.,  for  the  appellants. 

Ayleswortli,  Q.C.,  and  John  Crawford,  for  the  respondent. 

.January  7.  Armour,  C.  J.  O.  : — Objection  was  taken  here 
for  the  first  time  to  the  constitution  and  form  of  the 
action,  but  the  objection  was  curable  by  amendment,  and  the 
plaintiff  ought  to  be  allowed  to  amend  by  adding  Tilley  and 
Sheldon,  on  their  consent,  as  plaintiffs,  and  otherwise  amending 
his  statement  of  claim  to  fit  the  facts  proved. 

It  was  also  objected  that  the  defendant  company  was  not 
bound  by  what  Farley  did  in  respect  of  the  money,  the  proceeds 
of  the  sale  of  the  mortgaged  lands,  but  the  evidence  of  the 
manager  of  the  defendant  company  is  a complete  answer  to  this 
objection. 

This  objection  also  appears  to  have  been  taken  here  for  the 
first  time,  and  neither  of  these  objections  is  taken  in  the  reasons 
of  appeal,  and  in  strictness  should  not  be  allowed  to  be  urged. 

It  was  next  objected  that  the  ‘writs  of  execution  against 
lands  in  the  sheriff’s  hands  did  not  bind  the  interest  of  the 
execution  debtor  in  the  mortgaged  lands,  because  his  interest 
was  only  as  owner  of  the  equity  of  redemption,  which  equity  of 
redemption  was  su])ject  to  several  mortgages  to  different  persons, 
and,  according  to  the  decision  in  Donovan  v.  Bacon,  16  Gr. 
472  {n),  cited  in  Wood  v.  Wood  (1869),  16  Gr.  471,  no  valid 
sale  could  be  made  by  the  sheriff  of  such  equity  of  redemption, 
and,  as  a consequence,  it  was  not  bound  by  the  writs  in  the 
sheriff’s  hands,  and  the  defendants  were  not  therefore  bound 
to  treat  the  judgment  creditors  in  the  writs  of  execution  as 
encumbrancers,  and  owed  no  duty  to  them,  and  consequently 
they  could  not  maintain  this  action. 

The  effect  of  the  delivery  of  a writ  against  the  defendant’s 
lands  to  the  sheriff  is  the  same  as  the  effect  of  the  delivery  of  a 
writ  against  the  defendant’s  goods  to  the  sheriff;  the  former 
binds  the  defendant’s  lands  and  the  latter  his  goods  from  the 
time  of  the  delivery  to  the  sheriff. 

In  Gore  v.  Bowser  (1855),  3 Sm.  & Giff.  1,  it  was  held  that  the 
delivery  of  a writ  against  goods  to  the  sheriff  created  an  equit- 
able lien  in  favour  of  the  plaintiff  upon  tlie  equitable  interest  of 
tlie  defendant  in  goods,  and,  following  that  case,  it  was  held  in 
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Moore  v.  Clark  (1865),  11  Gr.  497,  that  the  delivery  of  a writ 
against  lands  to  the  sheriff  created  an  equitable  lien  in  favour 
of  the  plaintiff  upon  the  equitable  interest  of  the  defendant  in 
lands. 

Assuming  the  decision  in  Donovan  v.  Bacon  to  be  good  law, 
the  execution  creditors  of  George  F.  Ballah  had  an  equitable 
lien  upon  his  equitable  interest  in  the  mortgaged  lands  acquired 
by  the  delivery  of  their  writs  against  his  lands  to  the  sheriff. 

Having  this  lien  upon  the  mortgaged  lands,  when  the 
mortgaged  lands  were  sold  they  were  entitled  to  a like  lien  upon 
the  proceeds. 

I am  of  opinion,  therefore,  that  the  defendants  were  bound 
to  treat  the  execution  creditors  as  encumbrancers,  and  could  not 
ignore  their  right  to  participate  in  the  proceeds  of  the  sale  of 
the  mortgaged  lands  according  to  their  priority. 

It  is  clear  that  the  execution  creditors,  having  placed  their 
writs  of  execution  in  the  sheriff’s  hands,  would  have  been 
entitled  to  maintain  a suit  for  the  redemption  of  the  mortgaged 
lands,  and  would  have  been  necessary  parties  to  a foreclosure 
by  the  mortgagees,  and  must  necessarily  have  been  served  by 
the  mortgagees  with  notice  of  their  intention  to  exercise  the 
power  of  sale  in  the  mortgage,  as  indeed  they  appear  to  have 
been. 

It  was  also  contended  that,  under  the  provision  for  sale 
contained  in  the  defendants’  mortgages,  the  trust  as  to  the 
proceeds  of  the  sale  was  to  pay  the  surplus,  if  any,  to  the 
mortgagor,  his  executors,  administrators,  or  assigns,  or  as  he 
should  direct  and  appoint,  and  that  the  execution  creditors  were 
not  assigns  within  the  meaning  of  this  provision,  but  this  has 
been  decided  adversely  to  this  contention  in  Re  Abbott  and 
Medcalf  20  O.R.  299. 

The  surplus  money  was  in  the  hands  of  the  defendants 
under  an  express  trust,  and  it  was  their  duty  to  apply  it  in 
payment  of  the  subsequent  encumbrancers  in  the  order  of  their 
priority ; and  in  paying  such  encumbrancers,  if  they  knew  that 
such  encumbrancers  held  securities  for  their  encumbrances,  tlie}" 
were  obliged  to  get  them  in,  and  when  got  in,  such  securities 
would  be  impressed  with  the  same  trust  as  the  money  witli 
which  they  were  got  in,  and  it  would  be  the  duty  of  the  defen - 
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dants  to  hold  such  securities  and  apply  them  for  the  benefit  of 
the  subsequent  encumbrancers  in  the  order  of  their  priority. 

The  defendants  paid  the  lien  of  the  Sawyer-Massey  Company 
out  of  the  surplus  money  so  held  by  them  in  trust,  and  knew  of 
the  securities  held  by  the  Sawyer-Massey  Company  for  such 
lien,  and  when  they  paid  the  lien  they  actually  got  in  such  securi- 
ties, and  were  bound  to  have  got  them  in  for  the  benefit  of  the 
subsequent  encumbrancers  in  the  order  of  their  priority;  the 
money  paid  for  them  was  trust  money,  and  they  became 
impressed  with  the  like  trust,  and  the  defendants  were  bound 
to  hold  them  and  apply  them  for  the  benefit  of  the  subsequent 
encumbrancers  in  the  order  of  their  priority  : Harris  v.  Truman 
(1881),  7 Q.B.D.  340  ; (1882)  9 Q.B.D.  264. 

The  defendants  recognized  their  duty  in  this  regard,  for  a 
dispute  having  arisen  between  the  execution  creditors  and  one 
Odell,  a mortgagee,  as  to  their  respective  priorities,  it  was 
agreed  between  the  execution  creditors,  Odell,  and  the  defen- 
dants, that  the  execution  creditors  would  waive  their  claim  to 
priority,  and  permit  the  defendants  to  pay  Odell,  and  that  the 
defendants  would  transfer  to  the  execution  creditors  these 
securities,  and  although  this  agreement  was  carried  out  by  the 
execution  creditors  and  Odell  Avas  paid,  the  defendants,  for  what 
reason,  if  any,  does  not  appear,  refused  to  carry  out  their  part 
of  the  agreement,  and  held  the  securities  until  they  became 
worthless. 

The  plaintiffs,  the  execution  creditors,  were  entitled  to  the 
benefit  of  these  securities,  and  they  lost  that  benefit  by  the 
conduct  of  the  defendants. 

In  my  opinion  the  judgment  appealed  from  is  right  and 
should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

OsLER,  J.A. : — I think  that,  for  the  reasons  given  by  my 
brother  Maclennan,  whose  judgment  I have  had  an  opportunity 
of  reading,  the  appeal  should  be  allowed. 

Maclennan,  J.A.: — I am,  with  great  respect,  unable  to  agree 
with  the  judgment  of  the  Divisional  Court,  and  am  of  opinion 
that  it  ought  to  be  reversed,  and  that  the  action  should  be 
dismissed,  as  was  directed  by  Mr.  Justice  Meredith. 
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The  judgment  proceeds  upon  the  assumption  that  when  the 
mortgagees  applied  the  proceeds  of  the  sale  to  the  discharge  of 
their  own  and  the  other  mortgage  debts  upon  the  land  sold, 
including  the  Sawyer-Massey  Company’s  charge,  it  became 
their  duty  to  take  over  any  other  securities  held  by  the  other 
encumbrancers  to  whom  they  had  made  payment,  and  particu- 
larly the  notes  held  by  the  Sawyer-Massey  Company,  and  to 
hold  and  apply  them  for  the  benefit  of  the  plaintifts. 

I am  unable  to  perceive  that  the  defendants  had  any  such 
duty.  Suppose  the  defendants,  instead  of  having  only  one 
estate  in  their  mortgage,  had  two  or  more  estates  of  George 
Ballah  therein,  and  had  sold  only  one  for  more  than  their  debt, 
and  had  duly  applied  the  surplus,  as  far  as  it  would  go,  among 
subsequent  encumbrancers,  can  it  be  said  they  owed  any  duty  to 
those  subsequent  encumbrancers  beyond  discharging  their  mort- 
gages from  the  other  lands,  so  as  to  leave  them  free  for  the 
other  encumbrancers  ? I cannot  see  that  it  could.  So  in  the 
present  case  the  mortgagees  applied  all  the  money  which  came 
into  their  hands  according  to  the  rights  of  the  other  encum- 
brancers, as  far  as  it  would  go,  and  when  they  paid  the  Sawyer- 
Massey  Company,  the  eftect  of  their  pajmient  was  to  set  the 
securities  held  by  that  company  free  for  the  parties,  whoever 
they  were,  who,  by  reason  of  their  executions  or  otherwise, 
became  entitled  to  them.  The  defendants  were  no  further  con- 
cerned with  them.  The  Sawyer-Massey  Company  had  an 
undoubted  right  to  receive  the  money,  and  it  was  the  duty  of 
the  defendants  to  pay  it,  for  that  Company’s  debt  was  expressly 
charged  on  the  land  which  they  had  sold,  and  therefore  upon 
the  proceeds  in  their  hands. 

Let  us  look  a little  more  closely  at  the  matter,  and  consider  the 
rights  and  duties  which  arose  upon  the  payment  to  the  Sawyer- 
Massey  Company  being  made.  It  is  not  clear  how  the  matter 
stood  between  George  Ballah  and  Robert  Ballah.  When  Robert 
conveyed  his  undivided  share  of  the  land  to  George  on  the  24th 
of  June,  1893,  there  were  registered  against  that  share,  mort- 
gages, properly  so  called,  aggregating  $2,219.81  of  principal 
money,  without  including  the  charge  of  $425  in  favour  of  the 
Sawyer-Massey  Company.  The  deed  is  expressed  to  be  in 
consideration  of  $1,800  paid,  and  subject  to  the  payment  of 
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certain  mortgages  thereon  ‘‘amounting  to  $1,660  or  thereabouts,” 
which  George  covenanted  to  pay.  It  is  not  shewn  how  the 
$1,660  was  made  up,  nor  whether  it  was  intended  to  include 
the  $425  charge.  At  that  time  Taylor,  who  was  the 
principal  debtor  in  respect  of  the  $425  debt,  and  for  whom 
Robert  was  a mere  surety,  was  solvent;  and  it  is  very  unlikely 
that  any  liability  in,  respect  of  it  was  anticipated  by  the 
brothers,  or  that  the  amount  of  it  was  made  any  part  of  the 
consideration  for  the  sale  of  the  land.  If  it  was  not,  then  when 
the  charge  was  paid  out  of  George’s  land,  a right  of  action 
accrued  to  him  against  Robert  on  his  covenants  for  title  and 
against  encumbrances.  If,  on  the  other  hand,  the  charge  was 
included  in  the  $1,660,  then  George  became  surety  in  place  of 
Robert,  and  bound  to  indemnify  him.  But  whatever  the 
respective  rights  of  George  and  Robert  were  inter  se,  Taylor 
was  the  principal  debtor,  and  George  and  Robert  were  mere 
sureties.  That  being,  so,  the  moment  the  Sawyer-Massey  Com- 
pany were  paid,  their  lien  upon  the  land  and  the  proceeds  of  sale 
was  discharged,  and  a right  of  indemnity  immediately  arose  in 
favour  of  George  Ballah  against  Taylor,  and  perhaps  against 
Robert.  That  right  arose  at  the  very  instant  of  payment ; and 
inasmuch  as  Robert  had  been,  to  the  knowledge  of  the  Sawyer- 
Massey  Company  a mere  surety,  at  the  same  instant  it  became 
the  duty  of  that  company  to  hold  the  notes  for  the  surety  or 
for  George,  who  had  become  the  owner  of  the  land  subject  to  the 
charge,  and  out  of  whose  land  the  payment  liad  been  made. 
4die  notes  were  the  joint  and  several  notes  of  Taylor  and  Robert, 
and  probably  the  one  could  not  sue  the  other  upon  them,  as  notes, 
but  only  for  money  paid.  But  by  secs.  2 and  3,  R.S.O.  1897  ch. 
145,  The  Mercantile  Amendment  Act,  the  surety  having  paid  the 
debt,  became  entitled  to  an  assignment  to  himself,  or  to  a trustee 
for  liim.,  and  also  to  use  the  name  of  the  Sawyer-Massey  Com- 
pany in  an  action  againsr  the  plaintiff  debtor.  Now,  I do  not  see 
wliat  possible  right  the  defendants  could  have  had  to  demand  an 
assignment  of  the  notes  to  them.  The  money  which  they  liad 
paid  to  the  Sawyer-Massey  Company  was  George  Ballah ’s  mone}^ 
and  tlie  riglits  wliich  arose  in  respect  of  the  payment,  were 
George  Ballah’s  rights,  with  which  they  could  not  interfere.  That 
debt  was  j)aid,  and  tliey  liad  lawfully  and  properly  applied  the 
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surplus  proceeds,  and  their  rights  and  their  duties  were  at  an 
end.  There  was  nothing  left  but  a right  of  action  against 
Taylor,  and  perhaps  against  Robert  Ballah,  in  which  they  had 
no  interest,  and  in  respect  of  which  they  could  have  no  possible 
duty. 

But  it  is  said  the  defendants  are  liable  by  reason  of  the 
action  of  their  solicitor,  who  managed  the  mortgage  sale,  and 
received  and  distributed  the  purchase  money.  It  is  not 
pretended  that  there  was  any  express  mandate  or  authority 
from  the  defendants  to  Mr.  Farley  to  do  what  he  did  in  taking  an 
assignment  of  the  notes  from  the  Sawyer-Massey  Company  ; and 
no  such  mandate  or  authority  can  be  implied,  if,  as  I think,  the 
defendants  were  mot  concerned  with  the  notes  or  with  what 
became  of  them  after  they  had  paid  off  the  charge.  This,  to  my 
mind,  is  a fortiori,  when  it  is  the  fact  that  Mr.  Farley  did  not 
profess  to  act  for  the  defendants  in  taking  the  assignment,  but 
for  another  client  of  his  own,  Mrs.  Nickerson,  who  was  also  an 
execution  creditor,  and  who  had  the  same  right  precisely  in 
respect  of  the  notes  as  the  plaintiffs. 

Upon  the  whole,  it  seems  to  me  that  when  the  Sawyer- 
Massey  Company  was  paid,  all  that  resulted  from  the  fact 
of  payment,  was  a mere  right  of  action  for  an  equivalent 
sum  by  George  Ballah,  in  the  name  of  Robert  at  law,  or 
in  his  own  name  in  equity,  against  Taylor,  over  which  the 
defendants  could  exercise  no  • control  whatever.  The  land 
was  gone,  and  the  proceeds  were  gone,  both  lawfully  and  pro- 
perly dealt  with  and  disposed  of.  The  whole  duty  of  the 
defendants  had  been  discharged,  and  it  was  for  the  plaintiffs  to 
take  whatever  steps  were  available  to  them,  by  garnishment  or 
otherwise,  to  reach  the  debt  or  claim  for  indemnity  which 
resulted  to  George  Ballah. 

The  appeal  should  therefore  be  allowed. 
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Moss,  J.A. : — I am  of  opinion  that  the  judgment  appealed 
from  should  be  affirmed. 

The  defendants,  as  they  lawfully  miglit,  joined  in  selling 
the  lands  and  premises  under  their  respective  mortgages.  For 
that  purpose  they  united  in  entrusting  the  full  conduct  of  the 
sale  proceedings  to  Mr.  Farley.  He  was  fully  authorized  to 
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bring  the  mortgaged  property  to  sale,  to  receive  the  purchase 
money,  and  to  apply  and  distribute  it  amongst  the  parties 
interested  in  the  premises  and  entitled  to  participate  in  the 
proceeds  of  the  sale.  After  the  sale  the  defendants  joined  in  a 
deed  of  conveyance  of  the  property  to  the  purchaser,  v^hich 
recited  the  sale  under  the  t’wo  mortgages  and  acknowledged  the 
receipt  of  the  whole  of  the  purchase  money.  They  turned  the 
land  into  money,  and  gave  the  conveyance  so  as  to  give  the 
purchaser  an  absolute  title  freed  from  the  mortgage  debts  and 
all  encumbrances  subsequent  thereto. 

The  effect  of  this  was  that  the  purchase  money  came  to  the 
hands  of  the  defendants,  or  of  Farley  for  them,  impressed  with 
a trust  for  the  benefit  of  the  owner  of  the  equity  of  redemption, 
George  F.  Ballah,  and  of  all  persons  having  an  interest  in  or 
claim  against  the  lands  or  the  proceeds  thereof  derived  from  or 
through  him:  In  re  Bell,  Lake  v.  Bell  (1886),  34  Ch.D.  460; 
Thorne  v.  Heard,  [1893]  3 Ch.  530;  [1894]  1 Ch.  599;  [1895] 
A.C.  495 ; Biggs  v.  Freehold  Loan  and  Savings  Comjxiny 
(1899),  26  A.K  232. 

And  they  were  bound  to  apply  the  balance  of  the  purchase 
mone}^,  after  payment  of  their  own  claims,  so  far  as  such 
balance  would  extend,  in  discharge  of  the  claims  of*  the  subse- 
quent encumbrancers  of  which  they  had  notice,  before  making 
payment  of  any  part  to  the  owner  of  the  equity  of  redemp- 
tion : West  London  Commercial  Bank  v.  Reliance  Permanent 
Building  Society  (1884),  27  Ch.D.  187;  (1885),  29  Ch.D.  954. 

The  plaintiff  Glover,  and  William  Tilley  and  Lucas  L.  Shel- 
don had,  I think,  by  virtue  of  the  executions  in  the  hands  of  the 
sheriff  of  the  county  of  Elgin,  a lien  or  charge  upon  the  interest 
of  George  F.  Ballah  in  the  mortgaged  lands  and  premises  which 
entitled  them  to  an  interest  in  the  proceeds  of  the  sale  to  the 
extent  of  whatever  remained  after  satisfying  validly  subsisting 
prior  encumbrances.  It  may  be  that,  as  argued  for  the  appel- 
lants, it  was  not  a lien  or  charge  capable  of  being  enforced  by 
sale  under  the  writs  of  execution.  But  it  was  capable  of 
enforcement  by  a proceeding  in  the  nature  of  a bill  in  ecpiity, 
and  sucli  an  action  was  not  necessary  to  create  tlie  lien  but 
merely  to  enforce  it  : Gore  v.  Boivser  (1855),  3 Sm.  & Gift*.  1 ; 
Moore  v.  Clarke  (1865),  11  Gr.  497.  And  see  the  cases  referred 
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to  in  Leith’s  Real  Property  Statutes,  pp.  318,  319  ; Thomson’s 
Modern  Equity,  pp.  389,  390;  Wells  v.  Kilpin  (1874)  L.R.  18 
Eq.  298. 

The  defendants  were,  therefore,  trustees  of  the  balance  of 
the  purchase  money  for  the  plaintiff  and  Tilley  and  Sheldon,  and 
were  bound,  in  applying  it  in  satisfaction  of  encumbrances  prior 
to  theirs,  to  take  care  of  and  protect  their  interests.  And  when, 
as  such  trustees,  they  were  paying  off  the  claim  of  the  Sawyer- 
Massey  Company,  who  to  their  knowledge  held  notes  which 
were  collateral  to  the  company’s  lien  on  the  lands,  I see  no 
reason  why  they  should  not  be  bound  to  procure  the  delivery  of 
these  notes  to  themselves,  to  be  held  for  the  benefit  of  the  others 
interested  in  the  liens  whose  claims  were  disappointed  by  the 
receipt  by  the  company  of  so  much  of  the  purchase  money.  The 
defendants  were  undoubtedly  bound  to  this  course  for  the  benefit 
of  George  F.  Ballah  as  owner  of  the  equity  of  redemption.  He 
was  not  bound  by  the  terms  of  his  purchase  from  Robert  W. 
Ballah  to  assume  and  pay  the  Sawyer-Massey  Company’s  claim. 
As  between  him  and  Robert,  the  latter  was  bound  to  protect  the 
land  against  it.  Certainly,  as  against  Taylor,  George  F.  Ballah, 
whose  lands  were  simply  surety  for  the  debt,  was  entitled  to 
have  the  notes  secured  for  the  benefit  of  himself  and  all  others 
of  his  creditors  claiming  liens  or  charges  through  him.  And  as 
trustees,  having  notice  of  their  existence,  it  was  the  defendants’ 
duty  to  secure  them  when  paying  out  the  money  to  which  these 
parties  would  have  been  entitled  but  for  the  Sawyer-Massey 
Company  claim. 

The  defendants  recognized  this  duty  to  the  extent  of  getting 
the  notes  out  of  the  hands  of  the  Sawyer-Massey  Company,  and 
the  fact  of  taking  the  assignment  of  them  to  Mrs.  Nickerson,  an 
execution  creditor,  subsequent  in  priority  to  the  plaintiff  and 
Tilley  and  Sheldon,  did  not  divest  the  defendants  of  their  title 
to  them.  It  is  not  pretended  that  they  were  assigned  to  Mrs. 
Nickerson  for- her  sole  and  exclusive  benefit.  Her  claim  was  for 
$68  only,  and  it  is  now  said  that  she  was  to  hold  these  notes  for 
the  benefit  of  herself  and  the  other  execution  creditors.  But  the 
defendants,  througli  Farley,  still  had  the  control  of  them,  and 
assumed  to  deal  with  them  as  something  which  he  or  they  could 
dispose  of  in  the  final  distribution  of  the  remaining  purchase 
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money.  I think  the  fair  conclusion  upon  the  evidepce  is  that 
Farley,  while  he  still  held  a portion  of  the  purchase  moneys  in 
his  hands  for  distribution,  and  while  therefore  he  must  be  held  to 
have  been  acting  for  the  defendants,  received  these  notes  on  their 
behalf,  and  that  although  he  caused  them  to  be  assigned  to  Mrs. 
Nickerson,  they  were  never  held  otherwise  than  on  the  defendants’ 
behalf.  Further,  that  Farley,  in  dealing  with  the  plaintiffs 
about  the  final  distribution  of  the  ultimate  balance  of  purchase 
moneys  in  his  hands,  treated  the  notes  as  securities  which  the 
defendants  could  yet  deal  with.  And,  for  the  purpose  of  getting- 
rid  of  the  conflicting  claims  of  Odell  and  the  plaintiff  to  the 
surplus,  he  promised  to  hand  them  over  to  the  plaintiff’. 

The  defendants  paid  over  the  remaining  purchase  money  to 
Odell  in  pursuance  of  this  arrangement,  and  became  trustees  of 
the  notes  for  the  plaintiff,  and  were  bound  to  hand  them  over  to 
him,  but  failed  to  do  so. 

If  Farley  had  been  the  mortgagee  himself,  his  action  in  this 
regard  would  have  rendered  him  liable  to  make  good  the  amount 
of  the  notes  to  the  plaintiff,  who  was  acting  in  this  respect  for 
himself  and  Tilley  and  Sheldon.  And  I think  that  at  the  time 
of  these  dealings  he  was  acting  as  the  authorized  agent  and 
solicitor  of  the  defendants,  empowered  to  do  what  he  assumed  to 
do  in  the  carrying  out  of  the  sale  and  the  distribution  of  the 
proceeds,  and  the  adjustment  of  the  claims  of  the  various 
encumbrancers  upon  it. 

I think  the  appeal  should  be  dismissed. 

Lister,  J.A. : — I agree  with  my  brother  Moss. 

Appeal  dismissed,  Osler,  and  Maclennan,  JJ.A., 

R.  s.  c. 


ONTARIO  LAW  REPORTS. 


[IN  THE  COURT  OF  APPEAL.] 
King  v.  Rogers. 


Limitation  of  Actions — Acknowledgment  in  Writing — Agent — Power  of  Attorney. 

A power  of  attorney  from  the  executor,  resident  out  of  the  jurisdiction,  of  a 
deceased  maker  of  a promissory  note  to  the  surviving  maker,  within  the 
jurisdiction,  “to  do  all  things  which  may  be  legally  requisite  for  the  due 
proving  and  carrying  out  of  the  provisions  ” of  the  will,  which,  among  other 
things,  directs  the  payment  of  the  testator’s  debts,  does  not  authorize  the 
surviving  maker  to  bind  the  estate  by  an  acknowledgment  of  a debt  of  which 
the  executor  knows  nothing,  and  which  is  barred  at  the  time. 

A letter  from  the  executor  of  one  maker  of  a note  to  the  holder  thereof,  advising 
the  holder  to  look  to  the  surviving  maker  for  payment,  as  he  is  now  doing 
well,  is  not  a sufficient  acknowledgment. 

A direct  acknowledgment  of  the  debt  in  a letter  by  the  executor  of  one  maker 
of  a note  to  the  surviving  maker  is  of  no  avail  to  the  holder. 

Judgment  of  Boyd,  C.,  31  O.R.  573,  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Boyd,  C., 
reported  31  O.R.  573,  in  favour  of  the  defendant  Elford,  was 
argued  before  Armour,  C.J.O.,  Osler,  Maclennan,  Moss,  and 
Lister,  JJ.A.,  on  the  22nd  of  October,  1900.  The  action  was 
brought  to  recover  the  amount  of  a promissory  note,  and  in 
answer  to  the  defence  of  the  Statute  of  Limitations  certain 
letters,  set  out  in  the  judgments,  were  relied  upon  as  acknow- 
ledgments. 

Thomson,  Q.C.,  for  the  appellants. 

F.  E.  Hodgins,  for  the  respondent. 

January  7.  OsLER,  J.A.  : — -The  judgment  of  the  learned 
Chancellor  is  rio-ht  and  should  be  affirmed. 

o 

It  would  be  straining  the  language  of  the  power  of  attorney 
from  the  defendant  Elford  to  his  co-defendant  Roofers  to  hold 
that  it  gave  him  any  authority  whatever  to  acknowledge  the 
debt  on  Elford’s  behalf,  as  executor  of  the  other  deceased 
maker,  nor  can  I read  Rogers’s  letter  to  the  plaintiff  of  the  7th 
of  November,  1896,  as  containing  any  admission  on  behalf  of 
any  one  but  liimself,  and  his  own  prospects  of  ability  to  pay 
after  the  Elford  estate,  in  whicli  his  wife  was  interested,  should 
be  settled  up.  As  regards  the  plaintiff’s  claim,  it  is  strictly  con- 
fined to  saying  when  the  writer  “ will  be  able  to  do  something.” 
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Then  the  letter  of  the  31st  of  August,  1899,  from  the 
defendant  Elford  to  the  plaintiff’s  solicitor,  was  relied  upon. 
That  is  a perfectly  colourless  and  non-committal  document. 
“ Don’t  take  any  steps  against  me  until  I can  hear  from  Charles 
Rogers,  to  whom  I have  written  concerning  the  matter.” 

I cannot  conceive  how  any  admission  of  a debt  can  be 
extracted  from  language  like  this. 

A similar  remark  may  be  made  upon  another  letter,  now 
lost,  said  to  have  been  written  in  April,  1899,  by  the  same 
defendant  to  the  plaintiff,  in  which  he  said,  as  the  plaintiff  recol- 
lects it,  that  he  thought  King  ought  to  look  to  Rogers  for 
payment  as  he  understands  Rogers  is  now  doing  well.”  In  this 
there  is  nothing  but  silence  as  to  his  own  liability,  and  a sug- 
gestion that  the  plaintiff  should  look  to  some  one  else,  not  to 
him,  for  payment. 

Lastly,  the  plaintiff  invoked  a letter  from  the  defendant 
to  his  co-defendant  Rogers,  which  doubtless  does  contain  a 
very  plain  statement  to  him  that  the  debt  is  owing  to  the 
plaintiff,  and  a request  that  Rogers  will  take  care  of  it.  But  as 
that  admission  or  acknowledgment  was  not  made  to  the  plaintiff, 
or  his  agent,  it  was  hardly  worth  the  cost  of  inserting  it  in  the 
appeal  book,  the  law  being  settled  that  to  be  of  any  effect  in 
such  a case  as  this,  in  preventing  the  operation  of  the  statute, 
the  acknowledo'ment  must  be  made  to  the  creditor  himself  or 
his  agent. 

We  considered  this  and  cited  all  the  modern  authorities  up 
to  that  time  in  Goodman  v.  Boyes  (1890),  17  A.R.  528,  and  see 
Stamford,  etc.,  BanJcing  Co.  v.  Smith,  [1892]  1 Q.B.  765,  and 
Robertson  v.  Barrill  (1895),  22  A.R.  356. 


Maclennan,  J.A. : — Action  on  a joint  and  several  promissory 
note  for  $1000  at  nine  months,  dated  1st  of  April,  1884,  made 
by  Cliarles  Rogers  and  William  Elford,  in  favour  of  one 
Abraham  Younie,  or  order.  The  action  was  commenced  on  the 
28tli  of  November,  1899,  and  is  brought  by  the  executors  of 
Younie  against  Rogers,  one  of  tlie  makers,  and  William  H. 
Elford,  executor  of  the  other  maker.  William  Elford  died  on  the 
20th  of  October,  1895,  and  Younie  on  the  4th  of  October,  1896. 
William  Elford  made  his  will  on  the  23rd  of  July,  1885,  and 
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appointed  his  two  sons,  John  Elford  and  William  H.  Elford, 
executors  thereof.  At  the  time  of  his  death  his  son  William  H. 
Elford  was  resident  in  Manitoba.  Soon  afterwards  a corres- 
pondence took  place  between  him  and  Charles  Rogers,  who  was 
his  brother-in-law,  being  married  to  a daughter  of  the  deceased 
William  Elford,  concerning  the  estate  of  the  latter.  In  the 
result  the  defendant  William  H.  Elford  executed  a power  of 
attorney,  dated  the  18th  of  February,  1896,  authorizing  Rogers 
to  do  all  that  was  necessary  to  duly  prove  his  father’s  will,  and 
to  carry  out  the  provisions  thereof.  After  this  power  of 
attorney  had  been  sent  to  Rogers,  Elford  followed  it  by  a letter 
of  the  23rd  of  February,  1896,  saying  that  under  it  Mr.  Rogers 
would  be  able  to  transact  any  business  in  connection  with  the 
will. 

Rogers  had  been  making  payments  of  interest  on  the  note 
after  its  maturity,  from  time  to  time  down  to  1896,  one  of 
which,  on  the  9th  of  August,  1894,  was  by  a cheque  of  William 
Elford,  which  was  relied  on  as  a payment  by  the  latter^ 
which  would  bar  the  statute  as  against  him.  It  was,  however^ 
proved  that  the  payment  was  made  by  Rogers,  who  had 
obtained  the  cheque  from  Elford,  and  it  was  not  shewn  that 
Elford  knew  what  it  was  wanted  for,  or  what  was  done  with  it. 
Rogers  was  in  reality  the  person  who,  as  between  him  and 
Elford,  ought  to  have  paid  the  note,  the  latter  being  a mere 
surety  for  him. 

The  plaintiff  had  to  rely  on  certain  alleged  acknowledgments 
of  the  debt  sued  on,  made,  not  by  the  executor  Elford  himself^ 
but  by  Rogers,  the  other  debtor,  as  agent  for  the  executor, 
acting  under  the  power  of  attorney  above  mentioned. 

The  plaintiff,  William  King,  says  that  on  the  23rd  of  October, 
1896,  he  wrote  a letter  to  Charles  Rogers,  about  the  note.  It  is 
admitted  that  such  a letter  was  written,  but  it  is  lost.  All  that 
he  can  say  of  its  purport  is,  that,  as  executor  to  Younie’s  estate, 
he  was  reminding  Rogers,  and  claiming  payment,  of  the  note  of 
William  Elford  and  himself.  He  did  not  then  know  Elford,  or 
that  he  was  living  in  Manitoba.  The  answer  is  as  follows : 

“ Mr.  King.  Dear  Sir, — Your  favour  of  the  23rd  ult.  to 
hand  in  reference  to  Mr.  Younie’s  estate.  I don’t  think  I will 
be  able  to  do  anything  till  December  next.  We  expect  to  get 
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the  Elford  estate  settled  up  then.  The  executor  is  coming  home 
before  Christmas;  then  we  will  settle  up  all  business,”  and  it  is 
contended  that  it  is  an  acknowledgment.  I do  not  think  so. 
Rogers  was  himself  the  one  who  ought  to  pay,  and  who  had 
made  all  the  payments  that  had  been  made.  He  is  speaking  for 
himself  unquestionably.  -He  will  not  be  able  to  do  anything 
till  December,  and  he  adds,  “ we  expect  to  get  the  Elford  estate 
settled  up  then.”  I think  that  is  a suggestion  of  the  source 
from  which  he  might  be  able  to  do  something  in  December 
next,  and  that  we  does  not  mean  the  executor  and  himself. 
That  view  is  confirmed  by  the  next  sentence,  the  executor  is 
coming  home,  etc.”  That  is  merely  a piece  of  information,  and 
a statement  of  what  he  thinks  the  executor  will  do  when  he 
comes.  It  is  not  a present  promise  by  the  executor,  through 
him  as  agent,  to  settle  and  pay  the  debt.  The  writer  is  speak- 
ing for  himself  alone,  and  what  he  says  is  accounted  for  and 
explained  by  his  own  position,  and  the  fact  that  he  was  one  of 
the  makers  of  the  note. 

Mr.  King  afterwards  found  out  the  executor’s  address  in 
Manitoba,  and  on  the  12th  of  October,  1899,  wrote  to  him,  ask- 
ing what  he  proposed  to  do  about  the  note.  The  answer  is  lost, 
but  Mr.  King  says  it  was  short,  and  in  these  words,  as  nearly  as 
possible;  “I  think  you  had  better  look  to  Mr.  Rogers  for  pay- 
ment of  that  note,  as  I understand  he  is  now  doing  well.”  I 
think  that  while  this  may  be  regarded  as  an  acknowledgment 
of  the  note  and  the  debt,  it  is  impossible  to  infer  from  it  a 
promise  to  pay,  but  rather  the  contrary. 

The  third  acknowledgment  which  is  relied  on  is  three  certain 
letters  of  the  26th  and  31st  of  August,  1899.  The  first  is  a 
letter  from  plain tift‘’s  solicitors  demanding  payment  and  threaten- 
ing suit,  whicli  the  respondent  answered,  asking  them  not  to 
take  any  further  step  until  he  can  hear  from  Charles  Rogers,  to 
wliorri  he  said  lie  had  written  concerning  the  matter.  It  was 
hardly  contended  that  this  letter  would  be  a sufficient  acknow- 
ledgment ; but  it  was  argued  that  a letter  written  by  the 
respondent  on  the  same  day  to  Charles  Rogers,  which  contains 
a clear  enough  admission  of  the  debt,  was  available  to  them. 
This,  however,  is  not  so.  An  acknowledgment,  to  be  an  answer 
to  the  statute,  must  be  one  from  which  a promise  to  pa}'  can  be 
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inferred.  How  can  a promise  to  pay  A.  be  inferred  from  an 
acknowledgment  made,  not  to  him,  but  to  B.,  a mere  stranger  to 
A.,  which  was  never  even  communicated  to  A.  ? The  ques- 
tion was  considered  doubtful,  upon  the  authorities,  until  the 
decision  of  the  Court  of  Appeal  in  Stamford,  etc.,  BanJdng  Co.  v. 
Smith,  [1892]  1 Q.B.  765,  cited  by  the  Chancellor  in  his  judg- 
ment, set  the  matter  at  rest.  See  Banning  on  Limitations,  2nd 
ed.,  pp.  64,  65,  66,  67,  and  Darby  and  Bosanquet  on  Limitations, 
2nd  ed.,  p.  95.  , 

I think  the  appeal  must  be  dismissed. 

Armour,  C.J.O.,  Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed. 

R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

Ottawa  Electric  Company  v.  St.  Jacques. 

Contract — Printed  and  Written  Clauses — Electric  Lighting. 

A lessee  of  a building  entered  into  a contract  with  an  electric  light  company 
for  the  supply  by  them  to  him  of  light  for  the  building.  The  contract, 
drawn  on  a printed  form  used  by  the  company,  contained  a provision  that  it 
was  ‘ ‘ to  continue  in  force  for  not  less  than  36  consecutive  calendar  months 
from  date  of  first  burning  and  thereafter  until  cancelled  (in  writing)  by  one 
of  the  parties  hereto,”  the  whole  of  this  clause,  except  the  figures  “ 36,” 
being  printed.  A subsequent  clause,  wholly  in  writing,  under  the  printed 
heading,  “Special  conditions,  if  any,”  provided  that  the  contract  was  “to 
remain  in  force  after  the  expiration  of  the  said  36  months  for  the  term  that 
the  party  of  the  second  part  (the  lessee)  renews  his  lease  for  the  (building),” 
with  certain  provisions  as  to  payment  of  the  expense  of  wiring  ; — 

Held,  that  there  was  no  rule  of  law  requiring  more  weight  to  be  given  in  a 
contract  of  this  kind  to  a written  provision  than  to  a printed  one  ; that  the 
clauses  must  be  read  together  ; and  that  their  fair  meaning  was  that  the 
contract  was  to  be  in  force  for  at  least  thirty-six  months,  and  thereafter 
during  any  renewal  term  of  the  lease,  until  cancelled  in  writing. 

Judgment  of  Boyd,  C.,  affirmed. 

Appeal  by  the  plain titis  from  the  judgment  at  tlie  trial. 

The  defendant  was  the  lessee  of  the  Bussell  House,  a liotel 
in  the  City  of  Ottawa,  and  on  the  5th  of  November,  1892, 
entered  into  a contract  with  tlie  yiredecessors  in  title  of  tlie 
plaintifis  for  the  suppl}^-  of  electric  light.  The  contract,  whicli 
was  drawn  up  on  a printed  form  in  use  by  tlie  company,  after 
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providing  for  the  making  of  connections,  supply  of  lights,  etc., 
and  fixing  the  price,  contained  the  provision  that  “ this  contract 
is  to  continue  in  force  for  not  less  than  36  consecutive  calendar 
months,  from  date  of  first  burning  and  thereafter  until  can- 
celled (in  writing)  by  one  of  the  parties  hereto.”  This  clause 
was  printed,  with  the  exception  of  the  figures  “ 36.”  Then, 
after  certain  provisions  as  to  repairs,  supply  of  lamps,  non- 
liability for  damages,  there  was,  under  the  printed  heading 
“Special  conditions  if  any,”  the  following  clause,  wholly  in 
writing:  “This  contract  to  remain  in  force  after  the  expiration 
of  the  said  36  months  for  the  term  that  the  party  of  the  second 
part  renews  his  lease  for  the  Russell  House,  and  should  he  fail 
to  renew  his  lease  the  parties  of  the  first  part  will  not  remove 
their  wires  from  the  Russell  House  providing  the  new  tenant 
does  not  wish  to  use  electric  incandescent  light,  but  if  the  new 
tenant  does  wish  to  use  electric  incandescent  lights  and  not  take 
them  from  the  parties  of  the  first  part,  they  will  expect  to  be 
paid  for  the  wiring  the  sum  of  five  hundred  dollars,  and  if  this 
contract  is  renewed  for  five  years  the  wiring  is  to  belong  to  the 
Russell  House.” 

At  the  time  this  contract  was  entered  into  the  defendant’s 
lease  had  36  months  to  run,  and  shortly  before  the  expiration 
of  the  term  he  took,  pursuant  to  a proviso  to  that  effect,  a 
renewal  lease  for  five  years.  This  renewal  lease  he  surrendered 
on  the  29th  of  September,  1895,  and  took  a new  lease  of  the 
same  and  other  premises.  At  the  same  time  he  gave  the  plain- 
tiffs notice  in  writing  cancelling  the  contract.  The  plaintiffs 
contended  that  he  could  not  cancel  the  contract,  and  brought 
this  action  claiming  damages.  It  was  tried  at  Ottawa,  on  the 
15th  of  April,  1899,  before  Boyd,  C.,  who,  on  the  22nd  of  April, 
1899,  gave  the  following  judgment : — 

Boy]),  C.  : — Tlie  argument  for  the  plaintiffs  is  that  the 
defendant  having  renewed  the  lease  for  five  years,  this  contract 
is  likewise  extended  for  and  applies  to  that  period  as  a time 
certain  which  cannot  be  abridged  or  defeated  by  a surrender. 
The  plaintitts  did  not  change  their  situation  on  account  of  this 
]‘enewcd  term,  and  it  does  not  appear  to  me  that  they  have  a 
vested  right  in  its  continuance.  The  term  as  renewed  was  sub- 
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ject  to  forfeiture  and  cesser  (in  case  of  fire),  and  was  also,  as  I 
think,  subject  to  the  legal  incidents  of  being  ended  by  abandon- 
ment or  surrender.  The  term,  as  a matter  of  fact,  has  been 
validly  terminated  by  the  mutual  agreement  of  landlord  and 
tenant.  The  term  as  renewed  has  to  run  its  course,  and  while 
it  runs  it  feeds  the  lighting  contract.  But  on  its  determination 
that  provision  of  the  contract  is  satisfied,  and  the  method  of 
determination  may  be  in  any  lawful  way  whatever : St.  Anhyn 
V.  St.Aubyn  (1861),  1 Dr.  & Sm.  at  p.  618  ; Lord  Dynevorv.  Ten- 
nant (1888),  13  App.  Gas.  279,  per  Lord  Herschell,  at  p.  292  ; 
Stegman  v.  Fraser  (1858),  6 Gr.  628.  In  law  a new  lease  at  a 
larger  rent  operates  itself  as  a valid  surrender  of  the  existing 
renewal  term:  Ex  parte  Vitale  (1882),  47  L.T.  N.S.  480  ; Davi- 
son V.  Stanley  (1768),  4 Burr.  2210. 

Upon  the  construction  of  the  contract  there  also  appears  to 
be  a flexibility  as  to  the  time  contemplated  after  the  first  36 
months,  which  are  absolutely  defined.  The  two  passages  are 
not  repugnant  or  contradictory,  and  if  not  they  can  be  so  read 
as  to  harmonize  the  whole.  I would  thus  read  the  contract : it 
is  to  be  in  force  for  36  months,  and  thereafter  for  the  term 
that  St.  Jacques  renews  his  lease,  until  cancelled  in  writing  by 
one  of  the  parties. 

As  I regard  the  matter,  the  new  term  has  ended,  and  proper 
notice  of  cancellation  has  been  given,  so  that  upon  the  main 
cause  of  action  the  plaintiffs  have  no  locus  standi. 

For  the  wiring  the  defendant  should  pay  $500,  and  has,  I 
believe,  paid  this  sum  into  Court,  but  he  should  also  pay  for  the 
other  fixtures  mentioned  in  the  evidence,  brackets,  etc.  ; and  I 
assess  the  value  of  them  at  $250.  Costs  of  action  to  the 
defendant,  less  the  costs  attributable  to  the  $500  and  $250, 
which  the  plaintiffs  may  set  off. 

The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  Moss, 
and  Lister,  JJ.A.,  on  the  15th  of  November,  1900. 

G.  F.  Henderson,  for  the  appellants. 

F.  A.  Magee,  for  tlie  respondent. 

January  7.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.  : — In  the  view  I take  of  tliis  case  it  is  sufficient 
to  determine  what  is  the  proper  construction  of  the  contract, 
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without  expressing  an  opinion  as  to  the  other  ground  on  which 
the  learned  Chancellor  rested  his  judgment. 

The  plaintiffs  contended  that  the  defendant  having  taken  a 
new  lease  for  a term  of  five  years  the  lighting  contract  was 
extended  for  that  period  and  could  not  be  terminated  either  by 
a surrender  of  the  term  or  by  notice  under  the  first  clause. 
Tliey  urge  that  this  clause  was  intended  to  provide  for  the  case 
of  a mere  overholding  by  the  tenant  after  the  expiration  of  the 
36  months,  while  the  second  was  introduced  to  meet  the  case  of 
the  creation  of  a new  term,  whether  for  a month  or  a year  or 
whatever  it  might  be.  In  the  one  case  the  defendant  would 
have  the  benefit  of  his  contract  so  long  as  he  remained  in  pos- 
session, terminating  it  by  written  notice  when  he  quitted 
possession  and  it  would  be  no  longer  of  any  use  to  him.  In  the 
other  the  contract  would  simply  be  co-terminous  with  the  new 
term,  and  could  not  be  put  an  end  to  either  by  the  surrender  of 
the  term  or  by  notice  or  otherwise  than  by  the  effluxion  of  time. 

The  plaintiff  further  contends  that  if  the  clauses  referred  to 
are  inconsistent,  that  which  is  in  writing  is  to  be  adopted  to  the 
exclusion  of  the  printed  one,  relying  upon  Robertson  v.  French 
(1803),  4 East  130,  13*5,  136,  and  that  class  of  cases,  which 
are,  however,  decisions  upon  policies  of  insurance,  and  are, 
for  the  reasons  given  in  those  cases,  inapplicable  to  a special 
contract  of  this  kind,  the  whole  of  which  must  be  read 
and  construed  together,  giving  no  greater  effect  to  the  writing 
than  to  the  print:  Alsager  v.  St  Katherine  Docks  Co.  (1845), 
14  M.  & W.  794;  Baumvoll  Manufactur  Von  Scheihler  v. 
Gilchrest,  [1891]  2 Q.B.  310,  317.  And  see  cases  cited  in 
Wood  on  Mercantile  Agreements,  pp.  4,  5,  and  3Ioore  v.  Harris 
(1876),  1 App.  Cas.  at  p.  327  ; Dudgeon  v.  Pembroke  (1877), 
2 App.  Cas.  at  p.  293;  Joyce  v.  Realm  Insurance  Co.  (1872), 
L.R.  7 Q.B.  at  p.  583  ; Co'ward  v.  Gregory  (1866),  L.R.  2 C.P. 
153;  Gro asset  v.  Sea  Insurance  Co.  (1840),  24  Wend.  207. 

The  defendant,  on  the  other  hand,  relies  upon  the  rule  that 
in  deeds  if  two  clauses  are  inconsistent  the  first  slmll  be  received 
and  the  latter  rejected. 

I am  of  opinion  that  the  case  is  not  one  for  the  application 
of  this  rule,  but  rather  for  that  which  reipiires  us  to  read  the 


I.] 


ONTARIO  LAW  REPORTS. 


provisions  of  the  contract  as  a whole,  rejecting,  if  possible,  noth- 
ing, and  endeavouring  to  harmonize  all. 

I think  the  written  clause  is  not  really  inconsistent  with 
the  printed  one,  but  I am  unable  to  adopt  the  construction 
which  the  plaintiffs  contended  for.  The  contract  is  to  be  in  force 
for  ‘‘  not  less  than  36  consecutive  calendar  months  from  date  of 
first  burning,”  and  has  no  expressed  relation  to  the  term  of  any 
existing  lease  under  which  the  defendant  was  holding  the 
Russell  House.  It  would  be  necessary  to  add  to  the  first  clause, 
if  the  plaintiffs’  construction  were  to  prevail,  such  words  as 
“ provided  the  defendant  does  not  renew  his  lease,”  for  as  it 
stands  it  is  quite  as  applicable  to  the  case  of  a renewed  term  as 
to  mere  holding  over.  It  is  a clear  and  comprehensive  provi- 
sion in  itself : “ thereafter,”  i.e.,  after  the  expiration  of  the  36 
months,  “until  cancelled  in  writing  by  one  of  the  parties.”  It  is 
not  necessary  to  reject  either  of  the  clauses,  or  to  add  words 
which  shall  confine  the  first  to  a special  case  not  expressly  pro- 
vided for.  They  may  be  harmonized'  by  the  construction  which 
the  Chancellor  has  placed  upon  them,  the  second  and  later 
clause  being  qualified  or  limited  by  the  application  thereto  of 
the  earlier  one,  which  admits  of  the  contract  being  cancelled  by 
notice  in  writing,  no  matter  how  the  defendant  continues  to 
hold  after  the  expiration  of  the  36  months. 

I think  the  appeal  should  be  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 

Priest  v.  Township  of  Flos. 

Drainage — Alteration  of  Report  and  Plans. 

Before  the  report,  plans,  and  assessment  of  the  engineer  for  a drainage  scheme 
have  been  adopted  by  the  council,  it  can  refer  them  back  to  him  for  further 
consideration  or  for  amendment,  but  after  they  have  been  adopted  it  cannot 
of  its  own  motion  change  or  amend  them,  and  if  the  drainage  scheme  is 
carried  out  with  a material  change  the  municipality  are  not  protected,  and 
are  liable  to  make  good  any  damages  resulting  from  the  work. 

Judgment  of  the  Drainage  Referee  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  the 
Drainage  Referee  was  argued  before  Armour,  C.J.O.,  Osler, 
Moss,  and  Lister,  JJ.A.,  on  the  19th  and  20th  of  November, 
1900.  The  facts  are  stated  in  the  judgment. 

Matthew  Wilson,  Q.C.,  and  W.  F.  Lent,  for  the  appellants. 

C.  E.  Hewsdn,  for  the  respondents. 

January  7.  The  judgment  of  the  Court  was  delivered  by 
Lister,  J.A.  : — The  plaintiff  Priest  was  the  owner  in  fee  and 
occupant  of  the  south-east  quarter  of  lot  1 in  the  9th  concession 
of  the  township  of  Vespra,  which  township  is  situate  to  the 
south  of  and  adjoins  the  township  of  Flos. 

In  the  latter  township  there  was  a large  swamp,  marsh,  or 
basin,  comprising  some  twenty-four  hundred  acres,  and  known 
as  the  Phelpston  Marsh,  in  which,  during  the  spring,  summer 
and  fall  freshets,  the  surface  water  of  the  surrounding  country 
accumulated. 

The  only  outlet  for  the  waters  of  this  marsh  was  a creek  or 
watercourse  known  as  Marl  Creek,  which  took  its  rise  in  the 
marsh  and  ran  in  a southerly  course  through  the  4th,  3rd,  2nd 
and  1st  concessions  of  the  township  of  Flos,  across  into  the 
township  of  Vespra,  through  the  west  half  of  lot  1 in  the  8th 
concession  of  the  latter  township,  thence  westerly  through  the 
lands  of  the  plaintiff'  Priest,  and  thence  southerly  and  westerly 
to  the  Nottawasaga  River,  into  which  it  discharged  its  waters. 

The  marsli  being  deeper  than  the  liead  of  the  creek,  a large 
part  of  tlie  marsh  waters  were  not  carried  off',  but  remained 
tlierein. 
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With  the  design  of  reclaiming  the  marsh  lands  by  lowering  A* 

the  water  therein,  certain  freeholders  of  the  township  of  Flos, 
in  the  month  of  December,  1896,  acting  under  sec.  3 (1)  of  Priest 
the  Municipal  Drainage  Act,  petitioned  the  municipal  council  township  of 
of  the  township  of  Flos  to  drain  the  marsh. 

The  scheme  thus  petitioned  for  involved  not  only  the  Lister,  j.a. 
enlargement  of  a portion  of  Marl  Creek,  but  the  digging  of 
canals  and  ditches  through  the  marsh ; and  by  resolution  the 
council  referred  the  petition  to  Mr.  Caviller,  P.L.S.,  with 
instructions  to  take  the  levels  of  the  marsh  lands  and  to  proceed 
in  accordance  with  the  Drainage  Act,  and  to  report  to  the 
council ; and  he  was  subsequently  instructed  by  resolution  of 
the  council  to  make  final  estimates,  and  to  prepare  specifications 
and  plans  of  the  work,  etc. 

Accordingly,  on  the  5th  of  August,  1897,  Mr.  Caviller  made 
his  report  to  the  council,  which  was  as  follows  : ‘‘  In  accordance 
with  instructions  received  I have  made  a survey  and  taken  the 
levels  of  part  of  Marl  Creek,  the  outlet  of  the  marsh  situate  on 
concessions  3,  4,  5,  and  6,  of  the  township  of  Flos.  I find 
that  sufficient  fall  can  be  obtained  by  deepening  the  bed  of 
the  creek  from  open  water  to  a short  distance  south  of  the 
fourth  line.  I have  also  made  the  assessment  submitted  of  the 
lots  that  will  be  benefited  by  the  proposed  drainage.  The 
amount  of  the  assessment,  $3,280,  is  intended  to  cover  the  cost 
of  drainage  and  all  other  charges  connected  with  the  work. 

The  marsh  and  proposed  location  of  outlet  and  ditches  are 
shewn  on  accompanying  plan.  As  two  concession  lines  and  a 
side  road  pass  through  the  marsh,  the  ditches  being  opened  up 
along  the  road  allowances  will  greatly  assist  in  the  construction 
of  the  road-bed.  The  posting  out  of  these  ditches  will  have  to 
be  done  when  the  marsh  is  frozen  over.  This  need  not  delay 
the  work  as  it  will  be  necessary  to  open  up  the  outlet  before 
the  remainder  of  the  work  is  proceeded  with.  The  cost  of 
maintenance  of  the  work  is  to  be  divided  amono-st  the  owners 
benefited.” 

Accompanying  this  report  were  specifications,  assessment, 
profile,  and  plan,  all  of  which  were  duly  filed  with  the  clerk  of 
the  municipality. 
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1901  creek  bed  in  the  marsh,  and  up  to  the  first  bridge  south  of  same. 

Priest  to  be  deepened  three  feet,  and  so  as  to  make  a channel  ten  feet 

Township  of  wide  at  the  bottom  and  twenty  feet  wide  at  the  top.  Southerly 
Flos.  from  said  first  bridge,  and  in  the  ravine,  the  creek  to  be 

Lister  j.A.  deepened  as  shewn  in  profile,  said  deepening  to  be  ten  feet  wide 

on  the  bottom  and  twenty  feet  wide  at  the  top.” 

The  work  to  which  this  part  of  the  specifications  relates 
would  end  at  a point  in  the  creek  about  one  mile  south  from 
the  marsh. 

The  total  cost  of  the  works  was  estimated  by  Mr.  Gaviller 
at  $3,280.  Notice  was  duly  given  to  the  persons  whose  lands 
were  assessed,  as  required  by  sec.  16  of  the  Act.  Pursuant  to 
such  notice  the  council  met  in  order  that  the  clerk  might  read 
the  engineer’s  report  to  the  ratepayers  in  attendance  at  such 
meeting,  as  required  by  sec.  17  of  the  Act.  The  report  was 
read,  and  none  of  the  persons  who  had  signed  the  petition 
withdrew  therefrom.  Thereupon  the  council,  by  resolution, 
authorized  the  head  of  the  municipality  to  sign  the  petition  for 
the  municipality,  and  by  another  resolution  adopted  the  report ; 
and  they  also  provisionally  passed  a by-law  in  the  form  given 
in  the  statute,  authorizing  the  execution  of  the  work  recom- 
mended by  the  report  of  the  engineer,  as  shewn  by  his  plans, 
specifications  and  estimates  which  accompanied  the  report. 
Such  by-law,  among  other  things,  enacted : “ The  said  report, 
plans,  specifications,  and  estimates,  are  hereby  adopted,  and  the 
drainage  work  therein  indicated  shall  be  made  in  accordance 
therewith.” 

The  by-law  directed  that  it  should  be  published  in  the 
manner  required  by  the  statute,  and  it  was  so  published. 

The  court  for  the  revision  of  the  engineer’s  assessment  met 
on  the  18th  of  September,  1898,  and,  after  hearing  evidence  in 
relation  to  the  appeals  against  such  assessment,  by  resolution 
requested  tlie  engineer  to  meet  the  court  at  its  next  sitting  for 
the  purpose  of  giving  information  with  respect  to  the  exact 
quantity  of  land  whicli  would  be  benefited  by  the  proposed 
work,  and  then  adjourned  to  tlie  25th  of  the  same  month,  and 
on  that  day  it  appears  instructions  were  given  to  the  engineer 
to  vary  tlie  specifications  of  tlie  5th  of  August  so  as  to  increase 
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the  depth  o£  the  Marl  Creek  outlet,  and  to  give  it  a bottom 
width  of  six  instead  of  ten  feet. 

•These  instructions  appear  to  have  been  given  either  by  the 
court  of  revision  or  by  a committee  of  the  council  theretofore 
appointed  by  the  council  to  supervise  the  execution  of  the 
proposed  work ; and  I think  on  that  occasion  instructions  were 
also  given  to  vary,  in  other  respects,  the  plan  of  drainage 
as  adopted,  for,  on  the  29th  of  the  same  month,  the  engineer 
handed  in  new  specifications  and  a new  profile  in  accordance 
with  the  instructions  he  had  received,  as  well  as  a plan  which 
shewed  alterations  and  extensions  of  the  drainage  work,  as 
adopted  by  the  council,  and  also  new  drains.  Such  extensions, 
etc.,  are  shewn  on  the  plan,  and  are  designated  thereon  by  the 
word  “special.”  No  new  report  was  made.  The  court  of 
revision  appears  to  have  adjourned  from  the  25th  of  September 
to  the  9th  of  October  following. 

On  the  last  named  day,  as  appears  by  the  minutes,  the  work 
of  revising  the  engineer’s  assessment  was  completed,  and  the 
by-law,  as  provisionally  passed  and  published,  save  only  as  the 
assessment  was  amended  or  changed  by  the  court  of  revision, 
was  finally  passed,  and  afterwards  duly  registered. 

The  work  was,  without  any  formal  act  of  the  council 
authorizing  a change,  executed  in  accordance  with  such  new 
specifications,  profile  and  plan,  and  it  appears  from  a report  of 
the  engineer  of  the  21st  of  February,  1899,  that  such  work, 
which  was  then  unfinished,  had  cost  $5,499  instead  of  $3,280, 
which  he,  by  his  report,  upon  which  the  council  acted  in 
provisionally  passing  the  by-law,  estimated  would  cover  the 
cost  of  drainage  and  all  other  charges  connected  with  the  work. 

The  fall  from  the  marsh  area  to  the  southern  limit  of  the 
defendant  township  is  between  ninety  and  one  hundred  feet. 

The  evidence  was  that  Marl  Creek,  between  the  lands  of  the 
plaintiff  Priest  and  the  Nottawasaga  River,  was  in  different 
places  blocked  with  jams  made  up  of  fallen  trees,  drift  wood, 
brush,  logs,  stumps,  etc.,  the  effect  of  which  was  to  greatly 
impede  the  flow  of  the  water. 

The  plaintiff  Priest  complaining  that  the  defendants,  by 
means  of  such  drainage  works,  had  caused  tlie  waters  of  the 
marsli  and  surrounding  lands  to  be  collected  and  discharged 

B — vor..  I.  o.L.K. 


C.  A. 

1901 

Priest 

V. 

Township  of 
Flos. 

Lister,  J.A. 


82 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Priest 

V. 

Township  of 
Flos. 

Lister,  J.A. 


into  the  creek  in  increased  quantities,  and  with  increased  force 
and  velocity,  and  that  by  reason  of  their  not  providing  a 
sufficient  outlet  across  his  lands  and  lands  lower  down  the  creek 
for  such  waters,  they  overflowed  the  banks  of  the  creek  and 
flooded  his  lands  to  his  injury;  and  the  plaintiffs,  the  township  of 
Vespra,  also  complaining  that  from  the  same  cause  their  roads  and 
bridges  had  been  damaged,  the  plaintiffs,  on  the  17th  of  June, 
1899,  joined  in  instituting  proceedings  under  sec.  93  of  the 
Drainage  Act,  KS.O.  1897  ch.  226,  for  the  recovery  of  the 
damages  so  claifhed,  and  for  a mandatory  order’or  an  injunction. 
Thereafter  the  plaintiffs  brought  this  action  in  the  High  Court, 
by  writ  issued  on  the  22nd  of  August,  1899,  against  the 
defendants  for  substantially  the  same  causes,  and  asking  for  the 
same  relief. 

The  defendants  pleaded,  inter  alia,  that  the  * works  were 
carried  out  in  accordance  with  the  plans,  specifications  and 
awards  of  the  engineer,  and  under  the  supervision  of  a 
committee  appointed  by  the  council  of  the  defendants,  who,  in 
every  respect,  performed  their  duty  in  a skilful,  proper,  and 
careful  manner  ; that  they  adhered  to  the  report  of  the  engineer, 
as  adopted  by  the  council ; and  they  denied  that  the  committee 
enlarged  upon  or  went  beyond  such  report,  or  that  they  did  or 
caused  to  be  done  any  act  not  clearly  authorized  or  contained  in 
such  report ; and  they  also  denied  that  such  works  or  any  part 
thereof  were  negligently  or  improperly  constructed  or  performed, 
as  alleged  by  the  plaintiffs.  And  with  reference  to  the  claims 
made  under  sec.  93  they  say  that  such  claims  arose  prior  to  the 
period  of  one  year  from  the  date  of  filing  and  serving  of  the 
notice  of  claim  under  that  section. 

On  the  5th  of  September,  1899,  on  motion  made  in  the 
action  on  behalf  of  the  plaintiffs,  it  was  ordered  that  “ any 
claims  made  in  this  action,  referable  under  the  Municipal 
Drainage  Act  after  action,  which  cannot  be  enforced  in  the 
references  under  sec.  93  of  the  Municipal  Drainage  Act  now 
pending  before  the  Drainage  Referee  under  said  Act,  if  any  such 
claims  there  be,  be  and  the  same  are  hereby  referred  to  the  said 
Drainage  Referee,  both  references  to  proceed  concurrently  as  the 
one  reference.” 


I.] 


ONTARIO  LAW  REPORTS. 


83 


The  action  came  on  for  trial  before  the  Referee,  who  found 
(1)  that  the  drains  constructed  by  the  defendants  were  not  the 
drains  outlined  and  described  in  the  engineer’s  report  of  the  5th 
of  August,  1897 ; (2)  that  the  plaintiffs’  lands  and  crops  had  been 
damaged  by  the  water  which  had  been  brought  down  Marl 
Creek  in  larger  quantities  and  greater  speed,  owing  to  the  work 
done  to  the  said  creek  by  the  defendants. 

He  held  that  the  defendants  could  not  claim  the  benefit  of 
the  by-law,  and  he  assessed  the  plaintiffs’  damages  at  $200. 
And  he  ordered  that  “unless  the  said  defendants  do,  within  one 
year  from  this  date,  take  the  necessary  proceedings  ‘to  relieve 
the  said  plaintiff  Priest’s  lands  and  crops  from  damage  caused 
by  the  waters  of  the  said  drain,  an  injunction  do  issue  in  this 
action  restraining  the  said  defendants  from  causing  any  such 
damage  to  the  lands  and  crops  of  the  said  plaintiff  Priest,  or 
discharging  the  waters  of  the  said  Marl  Creek  with  greater 
velocity  and  in  greater  quantities  than  came  down  before  the 
construction  of  the  said  drain,  but  this  is  to  be  without  prejudice 
to  the  plaintiffs,  or  either  of  them,  taking  any  proceedings  for 
the  recovery  of  damages  which  either  may  in  the  meantime 
sustain.” 

The  first  and  main  question  which  this  appeal  presents  is^ 
whether  the  by-law  in  question  authorized  the  execution  by  the 
defendants  of  the  drainage  works  complained  of.  If  it  did  not, 
then  they  are  responsible  to  the  plaintiffs  in  this  action  for 
such  damages  as  they  may  have  sustained,  caused  by  the 
construction  of  such  works  without  regard  to  whether  they 
were  properly  or  negligently  made. 

The  evidence  clearly  establishes — indeed  it  is  not  denied — 
that  the  works  as  constructed  were  not  those  recommended  by 
the  engineer’s  report  of  the  5th  of  August,  1897,  and  authorized 
by  the  by-law  in  question  as  it  was  provisionally  passed. 

But  in  the  argument  before  us  it  was  contended  for  the 
defendants  that  the  plan  or  scheme  of  drainage  indicated  by 
the  specifications,  profile,  and  plan,  of  the  29th  of  September, 
1897,  amended  the  former  plan  or  scheme  adopted  by  the 
council,  and  that  therefore  the  work  of  carrying  the  plan  out  as 
amended  should  be  regarded  as  having  been  done  under  the 
authority  of  the  by-law  in  question.  With  tliis  contention  I 
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C-  A.  cannot  agree.  There  is  no  doubt  that  if  a plan  or  scheme  of 
drainage  authorized  under  sec.  3 (1)  of  the  Drainage  Act  is 
Priest  submitted  to  a municipal  council  by  their  engineer,  which  in  the 
Township  of  opinion  of  the  council  is  not  desirable,  it  is  open  to  them  to 
Flos.  refer  it  back  to  him  for  amendment:  Raleigh  v.  Williams, 
List“^.A.  [1893]  A.C.  540. 

But  where,  as  here,  the  council  have  approved  their 
engineer’s  plan  or  scheme  by  adopting  his  report  and  provision- 
ally passing  a by-law  which  directs  the  execution  of  the  works 
according  to  such  plan  or  scheme,  it  would  seem  clear  that  no 
such  power  as  is  contended  for  is,  by  the  statute,  conferred  on 
the  council.  Sec.  15  of  the  Drainage  Act  requires  the  engineer, 
as  soon  as  he  has  completed  his  report,  plans,  specifications, 
assessments,  and  estimates,  to  file  the  same  with  the  clerk  of  the 
municipality  by  which  he  was  employed.  The  clerk  being  a 
public  officer,  the  report,  plans,  etc.,  are  open  to  inspection  by 
any  person  whose  interests  may  be  affected  by  the  contemplated 
work.  Then  sec.  16  directs  the  clerk  of  the  municipality  to 
notify  all  persons,  assessed  within  the  area  described  in  the 
petition,  by  mailing  to  them  a circular  or  postal  card  upon  which 
shall  be  stated  the  date  of  filing  the  report,  the  name  of  the 
work,  its  estimated  cost,  the  owners’  lands  and  their  assessment, 
and  the  date  of  the  council  meeting  at  which  the  report  will  be 
read  and  considered. 

The  evident  purpose  of  such  notice  is  not  only  to  inform  an 
owner  that  his  lands  have  been  assessed  for  the  cost  of  a 
contemplated  drainage  work,  but  to  afford  him  such  information 
as  will  enable  him  to  promote  or  oppose  the  scheme  at  the 
council  meeting  to  be  held  under  sec.  I 7,  at  which  the  engineer’s 
report  must  be  read  and  considered. 

The  last  mentioned  section  requires  the  council  at  such 
meeting  to  cause  the  report  to  be  read  by  the  clerk  to  all 
the  ratepayers  in  attendance,  and  it  declares  that  any  person 
who  has  signed  the  petition  may,  in  the  manner  therein 
prescribed,  withdraw  from  it,  and  those  who  have  not  signed  it 
are  to  be  given  an  opportunity  so  to  do,  and  if  the  roads  of  the 
municipality  are  assessed,  the  council  may,  b}^  resolution, 
authorize  the  head  or  acting  head  of  the  municipality  to  sign 
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the  petition  for  the  municipality,  and  such  signature  shall  count 
as  that  of  one  person  benefited  in  favour  of  the  petition. 

Then  sec.  18  provides  that,  should  the  petition  at  the  close 
of  the  meeting  of  the  council  contain  the  names  of  the  majority 
of  the  persons  shewn  to  be  benefited  within  the  area,  the 
council  may  proceed  to  adopt  the  report  and  pass  a by-law 
authorizing  the  work,  and  it  declares  that  no  'person  having 
signed  the  petition  shall  he  permitted  to  withdra'w. 

To  hold,  as  contended  for  by  the  learned  counsel  for  the 
defendants,  would  be  to  declare  that  although  petitioners  for  a 
drainage  work  initiated  under  sec.  3 (1)  are  not,  after  the 
adoption  by  the  council  of  the  engineer’s  report,  permitted  to 
withdraw  their  names  from  the  petition,  the  council  may, 
nevertheless,  after  such  adoption,  of  their  own  motion,  alter  or 
amend  the  plan  of  the  work  which  had  been  assented  to  by  the 
ratepayers  affected,  and  adopted  by  them,  so  as  to  enlarge  or 
vary  such  work,  and  thus  give  those  whose  lands  are  assessed 
for  the  cost  of  the  work  petitioned  for,  something  they  neither 
asked  for  nor  assented  to,  and,  possibly,  a work  involving 
increased  cost. 

The  Act  does  not,  in  terms,  vest  any  such  power  in  the 
council,  and,  in  my  judgment,  does  not  admit  of  the  construction 
contended  for  by  the  defendants.  - After  the  adoption  of  the 
report,  the  council,  of  their  own  motion,  have  no  more  power  to 
change  the  plan  or  scheme  of  the  work  than  the  petitioners 
have  to  withdraw  from  the  petition.  The  scheme  assented  to 
by  the  ratepayers  and  adopted  by  the  council  is  the  only  one 
which  the  council  could,  by  by-law,  authorize  to  be  carried  out. 

In  the  present  case,  in  my  opinion,  the  by-law  in  question 
affords  the  defendants  no  justification  for  the  works  as  executed. 
Their  construction  was  unauthorized,  and,  therefore,  the  defend- 
ants are  answerable  to  the  plaintiffs  in  this  action  for  such 
damages  as  they  may  have  sustained  by  reason  of  their 
construction : See  Re  Misener  v.  Toiunship  of  Wainfleet 

(1882),  46  U.C.R.  457. 

The  finding  of  the  Referee  tliat  the  works  as  constructed 
resulted  in  injury  to  the  plaintiffs  is  abundantly  supported  by 
the  evidence,  and  I think  the  defendants  liave  no  reason  to 
complain  of  the  amount  awarded  as  damages. 
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That  part  of  the  formal  judgment  relating  to  the  injunction 
should  direct  as  follows : “ An  injunction  restraining  the 

defendants  from  discharging  the  waters  of  the  said  Phelpston 
Marsh  down  the  said  work  and  the  said  Marl  Creek  in  the 
manner  in  which  the  same  are  now  being  discharged,  so  as  to 
occasion  damage  or  injury  to  the  plaintiffs’  lands  and  crops,  and 
the  operation  of  the  said  injunction  is  suspended  for  six  months 
from  the  8th  day  of  January,  1901,  in  order  to  enable  the 
defendants  to  take  such  measures  in  the  meantime  as  they  may 
be  advised  to  prevent  such  damage  or  injury  from  arising 
hereafter.” 

It  follows  from  what  I have  said  that  the  appeal  ought  to 
be  dismissed. 


Appeal  dismissed. 


R.  s.  c. 


[IN  THE  COURT  OF  aPPEAL.] 

c.  A.  Book  v.  Book. 

1901 

Insura^ice — Life  Insurance — Change  of  Beneficiary — Will — R.S.O.  1897  ch.  203, 

Jail.  7.  . secs.  151,  160. 

When  a policy  of  insurance  is  payable  to  a beneficiary  for  value,  not  so 
named  on  the  face  of  the  policy,  who  is  also  one  of  the  preferred  class  of 
beneficiaries,  the  assured  cannot  by  his  will  transfer  the  benefit  of  the  insur- 
ance to  another  beneficiary  of  the  preferred  class.  Such  a case  is  governed 
by  section  151,  and  does  not  fall  within  section  160,  of  the  Insurance  Act, 
R.S.O.  1897  ch.  203. 

Judgment  of  Meredith,  J.,  32  O.R.  206,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
J.,  reported  32  O.R.  206,  was  argued  before  Armour,  C.J.O., 
Osler,  Moss,  and  Lister,  JJ.A.,  on  the  26th  of  November,  1900. 
The  facts  are  stated  in  the  report  below  and  in  the  judgments 
in  this  Court. 

Teetzel,  Q.C.,  and  George  C.  Thomson,  for  the  appellant. 

Armoai',  Q.C.,  and  W.  W.  Osborne,  for  the  respondents. 

January  7.  Armour,  C.J.O.  : — The  rules  and  regulations  of 
The  Ancient  Order  of  United  Workmen,  who  issued  the  certifi- 
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cate  of  insurance  in  question  in  this  case,  are  not  before  us  for 
discussion,  for  these  rules  and  regulations  could  only  be  set  up 
by  them  and  they  have  not  set  them  up,  but  have  waived  them 
by  paying  the  insurance  money  into  Court  to  abide  the  result 
of  the  contention  between  the  plaintiff  and  the  other  defendants. 

The  sole  question,  therefore,  for  our  determination  in  respect 
of  this  insurance  money  is,  whether  it  ought  to  go  to  the  plain- 
tiff, to  whom  the  insurance  money  is  by  the  certificate  of 
insurance  made  payable,  or  to  the  defendant  Solon  D.  Book,  to 
whom  it  is  claimed  it  was  diverted  by  the  insured  by  his  last 
will  and  testament. 

The  plaintiff  was  the  wife  of  the  insured  and  was  found  by 
the  learned  J udge  to  be  a beneficiary  for  value,  but  because  the 
policy  did  not  expressly  state  that  she  was  a beneficiary  for 
value  the  learned  Judge  held  that  the  insured  was  authorized  to 
divert  the  insurance  money  from  her  to  his  son,  the  defendant 
Solon  D.  Book,  by  his  last  will  and  testament. 

The  certificate  of  insurance  in  this  case  was  granted  on  the 
6th  of  February,  1885. 

The  Act  then  in  force  to  secure  to  wives  and  children  the 
benefit  of  life  insurance  was  47  Viet.  ch.  20  (O.),  but  the  certificate 
of  insurance  in  this  case,  although  made  payable  to  the  plaintiff, 
the  wife  of  the  insured,  was  not  made  payable  to  her  as  wife 
under  the  provisions  of  the  said  Act,  but  was  made  payable  to 
her  to  indemnify  her  against  the  mortgage  she  had  given  on  her 
own  land  for  the  accommodation  of  her  husband,  the  insured. 

The  insurance  was  effected  for  this  purpose,  and  for  this 
purpose  the  certificate  was  made  payable  to  the  plaintiff,  and 
immediately  upon  its  being  obtained  by  the  insured  was  handed 
by  him  to  the  plaintiff  to  be  held  by  her  as  an  indemnity  to 
her  against  the  said  mortgage,  and  has  ever  since  been  held  by 
her  as  such. 

The  delivery  of  this  certificate  to  the  plaintiff  to  be  held  by 
her  as  an  indemnity  against  the  said  mortgage  constituted  her 
an  equitable  mortgagee  of  the  said  certificate  and  of  the  insur- 
ance money  thereby  made  payable  to  secure  and  indemnify  her 
against  the  said  mortgage : Ferris  v.  Mullins  (1854),  2 Sm.  & 
Giff.  378. 


C.  A. 
1901 

Book 

V. 

Book. 

Armour,  C.J.O 


88 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Book 

V. 

Book. 

Armour,  C.J.O. 


From  this  transaction  there  clearly  arose  an  implied  con- 
tract on  the  part  of  the  insured  that  he  would  do  nothing  to 
prejudice  the  security  so  given  by  him  to  the  plaintiff:  Stirling 
V.  Maitland  (1864),  5 B.  & S.  840  ; McIntyre  v.  Belcher  (1863), 
14  C.B.N.S.  654. 

And  this  contract  on  the  part  of  the  insured  must,  in  my 
ojDinion,  prevail  over  the  supposed  right  of  the  defendant  Solon 
D.  Book  under  the  will  of  the  insured,  he  being  a mere  volun- 
teer. 

Holding,  as  I do,  that  the  certificate  of  insurance  was  made 
payable  to  the  plaintiff,  not  as  the  wife  of  the  insured  under  the 
provisions  of  the  Act  47  Viet.  ch.  20  (O.),  but  to  indemnify  her 
against  the  mortgage  she  had  given  on  her  own  land  for  the 
accommodation  of  her  husband,  I am  of  the  opinion  that  if  the 
case  is  governed  by  the  Ontario  Insurance  Act,  R.S.O.  1897  ch. 
203,  at  all  it  is  governed  by  sec.  151  and  not  by  sec.  160,  and 
sec.  151  expressly  forbids  the  diversion  of  the  benefit  of  any 
person  who  is  a beneficiary  for  value. 

That  this  certificate  of  insurance  might  be  delivered  by  way 
of  equitable  mortgage  seems  clear  from  the  express  provision  of 
the  Act  that  nothing  therein  contained  should  be  held  or  con- 
strued to  restrict  or  interfere  with  the  right  of  any  person  to 
effect  or  assign  a policy  for  the  benefit  of  any  one  or  more 
beneficiaries  in  any  other  mode  allowed  by  law. 

In  my  opinion  the  appeal  should  be  allowed  with  costs  here 
and  below,  and  the  plaintiff  declared  to  be  a mortgagee  of  the 
money  in  Court  to  secure  her  against  the  mortgage  given  by 
her  on  her  land  for  the  accommodation  of  her  husband. 

If  an  account  in  respect  to  this  mortgage  should  be  neces- 
sary there  will  be  a reference  as  to  it,  and  the  costs  of  it  and 
further  directions  will  be  reserved. 


OsLER,  J.A.  : — The  plaintifTs  claim  to  the  proceeds  of  the 
beneficiary  certificate  is  altogether  a just  and  equitable  one,  and 
it  would  be  much  to  be  regretted  if  it  could  not  be  sustained  in 
law.  On  the  grounds  mentioned  in  the  judgment  of  the  learned 
Chief  Justice  of  this  Court,  which  I have  had  an  opportunity 
of  reading  and  in  which  I entirely  concur,  I think  it  may  be 
upheld.  I agree  that  the  judgment  at  the  trial  should  be 
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reversed  and  judgment  entered  for  the  plaintiff  for  the  whole 
amount  paid  into  Court,  with  costs  throughout. 

Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  allowed. 

R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

McKim  V.  Township  of  East  Luther. 

Drainage — Mandamus — Notice — View — Damages. 

A letter  written  by  the  complainant’s  solicitor  to  the  council  of  the  munici- 
pality, stating  that  the  land  in  question  has  been  flooded  by  water  from  a drain 
constructed  by  the  municipality,  but  not  saying  anything  as  to  the  drain’s 
condition,  and  asking  them  to  construct  and  maintain  such  drainage  work 
as  is  required  to  relieve  the  land,  is  not  a suflicient  notice  under  section  73  of 
the  Drainage  Act  to  justify  the  issue  of  a mandamus.  It  is  the  claimant’s 
duty  to  shew  that  proper  notice  has  been  given  if  a mandamus  is  asked  for, 
and  objection  to  the  sufficiency  of  the  notice  may  be  taken  by  the  defendants 
at  any  stage  of  the  action  without  pleading  want  of  notice. 

The  Drainage  Referee  in  trying  an  action  may  proceed  partly  on  view,  but  in 
so  doing  must  follow  strictly  the  directions  of  the  Act,  and  not  make  the 
view  without  appointment  or  notice  to  the  parties.  If  he  do  so  proceed, 
however,  his  finding,  though  based  partly  on  the  view,  may  be  upheld  if  the 
evidence  supports  it. 

A complainant  is  entitled  to  recover  for  any  injury  to  the  use  and  enjoyment 
of  his  land  or  for  its  depreciation  in  value,  if  caused  by  failure  to  keep  a drain 
in  repair,  but  not  for  depreciation  in  value  based  upon  the  alleged  insufficiency 
in  size  of  the  drain  as  originally  made,  and  the  Court  holding,  on  the  con- 
struction of  the  Referee’s  judgment,  that  this  element  had  been  allowed  to 
enter  into  the  computation  of  the  damages,  reduced  them  from  $250  to  $50. 
Judgment  of  the  Drainage  Referee  varied. 

Appeal  by  the  defendants  from  the  judgment  of  the 
Drainage  Referee. 

A preliminary  objection  was  disposed  of  on  the  19th  of 
September,  1900:  see  19  P.R.  248,  and  the  appeal  on  the  merits 
was  argued  before  Armour,  C.J.O.,  Osler,  Maclennan,  Moss, 
and  Lister,  JJ.A.,  on  the  24th  and  25tli  of  September,  1900. 
The  facts  are  stated  in  the  judgment. 

Mahee,  Q.C.,  for  the  appellants. 

Matthew  Wilson,  Q.C.,  for  the  respondent. 
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January  17.  The  judgment  of  the  Court  was  delivered  by 
Lister,  J.A.: — The  plaintiff  sues  to  recover  damages  caused,  as 
she  alleges,  by  the  waters  of  a drain,  constructed  by  the  defen- 
dants and  known  as  No.  10,  flooding  and  overflowing  her  lands, 
being  lot  18  in  the  7th  concession,  and  lot  19  in  the  6th  con- 
cession, of  the  defendant  towsnhip. 

This  drain  commenced  at  the  south-east  angle  of  lot  19  in 
the  5th  concession  of  the  township  of  East  Luther,  and  thence 
ran  in  a northerly  direction  to  near  the  north  limit  of  said  lot 
19  in  the  5 th  concession,  and  thence  in  a north-westerly  direction 
to  the  township  line  between  the  township  of  East  Luther 
and  the  township  of  West  Luther,  and  continuing  along  the 
West  Luther  side  of  the  town  line  from  a point  about  the 
middle  of  lot  No.  18  in  the  6th  concession  of  the  township  of 
West  Luther  to  a point  upon  or  adjacent  to  the  plaintiff’s  land, 
where  a certain  creek  crossed  the  township  line,  and  from 
thence  ran  in  a north-easterly  direction  across  the  township  line 
back  into  the  township  of  East  Luther,  where  it  was  intended 
it  should  discharge  into  the  creek,  which  creek  was  intended  to 
form  the  outlet  for  the  drain. 

It  was  constructed  by  the  defendants  between  the  years 
1892  and  1895  under  the  authority  of  a by-law  provisionally 
adopted  on  the  26th  of  March,  1892,  and  finally  passed  on  the 
30th  of  May  following,  pursuant,  as  it  is  therein  recited,  to  the 
drainage  provisions  of  KS.O.  1887  ch.  184. 

The  by-law  recites  that  a majority  in  number  of  the  owners 
to  be  benefited  by  the  proposed  work  had  petitioned  the  council 
of  the  defendant  township  to  construct  a drain  for  the  purpose 
of  draining  certain  parts  of  the  4th,  5th,  6th,  7th,  8th,  9th,  12th, 
13th  and  14th  concessions  of  the  defendant  township,  and  it 
further  recites  that  the  council  thereupon  procured  an  exam- 
ination to  be  made  by  a competent  engineer  of  the  localities  to 
be  drained  and  had  procured  plans  and  estimates  to  be  made  by 
such  engineer  and  also  caused  an  assessment  to  be  made  by 
him  of  the  real  property  to  be  benefited  by  such  drainage,  etc., 
etc.  And  it  enacts  that  such  reports,  plans,  and  estimates, 
should  be  adopted  and  that  the  drains  and  works  should  be 
constructed  in  accordance  therewith.  Lands  and  roads  in  both 
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East  and  West  Luther,  including  the  plaintiff’s  lands,  were 
assessed  by  the  engineer  for  the  cost  of  constructing  the  drain. 

The  corporation  of  West  Luther  appealed  against  the 
engineer’s  assessment  of  lands  and  roads  in  that  municipality. 
An  arbitration  was  had,  which  resulted  in  an  award  being- 
made  by  which  the  assessment  upon  lands  and  roads  in  that 
municipality  was  reduced. 

The  by-law  appears,  by  the  certificate  of  the  registrar  filed 
on  the  argument  before  us,  to  have  been  duly  registered  on  the 
13th  of  June,  1892,  and  it  is  admitted  that  no  application  or 
action  to  quash  or  set  it  aside  has  ever  been  made. 

The  plaintiff,  by  her  statement  of  claim,  alleges,  inter  alia, 
that  the  drain  was  negligently  and  improperly  laid  out ; that 
no  proper  or  sufficient  outlet  was  provided  or  now  exists 
therefor ; that  it  was  not  constructed  according  to  the  alleged 
by-law  and  plans  and  specifications  therefor ; that  it  was  not 
constructed  of  a width,  depth,  and  size,  sufficient  to  carry  off  the 
water  which  flowed  and  accumulated  therein,  and  that  the  same 
overflowed  into  the  plaintiff’s  lands,  which,  in  consequence 
thereof,  have  been  injuriously  affected ; and  she  further  alleges 
that  the  defendants  allowed  the  drain  to  become  out  of  repair 
and  to  remain  so  for  a long  period  of  time,  and  have  taken  no 
proper  steps  to  put  the  same  into  repair  or  to  enlarge  the  said 
drain  or  make  it  the  proper  width  and  depth  or  provide  a 
proper  or  sufficient  outlet  therefor;  and  she  claimed  (1)  damages; 
(2)  a mandamus  to  compel  the  defendants  to  enlarge,  deepen, 
arid  repair,  the  said  drain  and  to  provide  a proper  and  sufficient 
outlet  therefor;  (3)  an  injunction  to  restrain  the  defendants 
from  continuing  to  flood  the  plaintiff’s  lands  as  aforesaid;  and 
also  (4)  such  further  and  other  relief  as  the  nature  of  the  case 
might  require. 

The  defendants,  besides  denying  the  allegations  contained  in 
the  statement  of  claim,  say  (1)  that  no  waters  were  brought 
down  out  of  their  natural  flow  or  wrongfully  or  improperly 
lodged  upon  the  plaintifl*’s  lands,  and  they  deny  that  the 
plaintiff’s  lands  became  unfit  for  use  or  injured  as  the  result  of 
the  construction  of  the  drain.  They  also  say  that  the  drain 
was  properly  laid  out ; that  a proper  and  sufficient  outlet  was 
provided  therefor  ; that  it  was  constructed  according  to  law,  and 
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the  by-law  and  plans  and  specifications  therefor  and  under  the 
supervision  of  a regularly  qualified  engineer  with  whom  these 
defendants  did  not  in  any  way  interfere  in  such  work  of  con- 
struction or  supervision,  and  that  it  was  so  constructed,  and 
still  is,  of  a width,  depth,  and  size,  sufficient  to  carry  off  the 
water  which  flowed  and  accumulated  therein  and  to  answer  all 
purposes  for  which  it  was  constructed  ; that  they  properly 
maintained  the  said  drain,  and  that  it  has  greatly  benefited  the 
plaintiff’s  lands  and  other  lands  assessed  therefor  and  has 
answered  all  purposes  for  which  it  was  constructed  or  intended. 

The  action  was  duly  referred  to  the  Drainage  Referee  for 
trial,  and  was  tried  before  him  on  the  6th,  7th  and  8th  of 
June,  1899.  He  reserved  his  decision  until  the  25th  of  October 
of  the  same  year,  when  he  gave  judgment  for  the  plaintiff  and 
assessed  the  damages  at  $250,  and  ordered  a mandamus  to  issue 
commanding  the  defendants  to  maintain  the  drain  as  required 
by  law.  The  first  paragraph  of  the  formal  judgment,  which 
was  entered  by  and  for  the  plaintiff  on  these  findings,  on  the 
21st  of  November,  1899,  is  in  these  words: 

“It  is  ordered  and  adjudged  that  drain  number  ten  in  the 
pleadings  mentioned  is  not  now  and  was  not  at  the  time  the 
damage  complained  of  was  sustained  in  a proper  and  sufficient 
state  of  repair  owing  to  the  neglect  of  the  defendants  to 
maintain  the  same,  and  by  reason  of  such  neglect  the  plaintiff’s 
property  has  been  injuriously  affected  and  the  plaintiff  has 
thereby  suffered  loss  and  damage  to  the  amount  of  $250.” 

The  defendants  appeal  chiefly  upon  the  grounds  (1)  that  the 
decision  is  based  partly  upon  a view  of  the  locality  and  does  not 
contain  a statement  sufficient  to  enable  this  Court  to  form  a 
judgment  of  the  weight  which  should  be  given  thereto,  and  that 
it  does  not  state  the  effect  given  by  the  Referee  to  such  view  or 
inspection;  (2)  that  he  had  no  jurisdiction  to  order  or  direct  the 
issue  of  a mandamus;  (3)  that  there  was  no  evidence  to  justify 
the  assessment  of  any  damages. 

It  appears  from  the  Referee’s  judgment  or  decision  that  on 
the  13th  of  July,  1899,  he  inspected  or  viewed  a portion  of  the 
drain  and  after  therein  describing  the  condition  in  which  he 
found  it,  he  proceeds  to  say:  “From  this  inspection  of  the 
locality  of  the  drain  and  the  evidence  of  the  plaintiff’s  witnesses 
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and  of*  some  of  the  defendant’s  witnesses,  I must  find  that 
drain  No.  10  is  not  in  a proper  or  sufficient  state  of  repair  ; 
and  that  the  said  defendants  have  neglected  to  maintain  the 
drain  as  required  by  law. 

And  on  the  evidence  I also  find  that  this  drain  has  brought 
down  to  the  plaintiff’s  land  by  artificial  means  large  quantities 
of  water  which  have  been  poured  into  the  creek,  which  the 
drain  and  creek  are  not  in  a proper  state  of  repair  to  carry 
off  as  rapidly  as  they  are  brought  down  to  the  plaintiff’s  lands, 
whereby  the  plaintiff’s  land  has  been  fiooded  and  her  crops 
thereon  damaged.  And  I assess  the  plaintiff’s  damages  from 
such  flooding  at  $250,  and  award  the  plaintiff  her  costs  of  this 
action  against  the  defendants. 

I also  find  that  the  plaintiff  is  a person  interested  in  the 
said  drain,  and  that  her  property  has  been  injuriously  affected 
by  the  condition  of  the  said  drain,  and  I direct  that  a mandamus 
do  issue  requiring  the  defendants  to  maintain  the  said  drain  as 
required  by  law.” 

There  can  be  no  doubt  that  in  cases  such  as  this  the  Referee 
may  proceed  partly  on  view.  Section  97  of  the  Municipal 
Drainage  Act,  R.S.O.  1897  ch.  226,  provides:  “When  the 

Referee  proceeds  partly  on  view  or  on  any  special  knowledge 
or  skill  possessed  by  himself,  he  shall  put  in  writing  a statement 
of  the  same  sufficiently  full  to  allow  the  Court  of  Appeal  to 
form  a judgment  of  the  weight  which  should  be  given  thereto ; 
and  he  shall  state  as  part  of  his  reasons  the  effect  by  him  given 
to  such  statement.”  And  sub-sec.  2 of  sec.  89  requires  him  to 
“appoint  the  time  for  such  inspection.” 

In  the  present  case  it  is  admitted  that  no  appointment  was 
made ; the  inspection  or  view  was  made  by  the  Referee  without 
notice  to  and  in  the  absence  of  the  parties,  their  solicitors  or 
counsel.  There  is  nothing  to  shew  that  they  had  any  know- 
ledge of  the  intention  of  the  Referee  to  view  or  that  he  liad 
in  fact  done  so  until  his  decision  was  handed  out.  Under  these 
circumstances  it  would  seem  clear  that  the  statement  of  the 
Referee  concerning  the  condition  -of  the  drain  when  viewed  by 
him  cannot  be  considered  by  us.  But  it  by  no  means  follows 
that  the  finding  must  be  set  aside,  if  tlie  evidence,  apart  from 
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such  Statement,  sustains  the  finding,  as  I think  it  does.  This 
finding  should,  in  my  opinion,  be  affirmed. 

Effect  must,  I think,  be  given  to  the  objection  that  the 
Referee,  under  the  circumstances  here,  was  without  power 
or  jurisdiction  to  issue  a mandamus.  The  section  of  the 
Municipal  Drainage  Act,  under  which  he  derives  jurisdiction 
to  direct  the  issue  of  a mandamus  in  cases  such  as  this,  is 
section  73.  That  section,  so  far  as  it  relates  to  the  issue  of  a 
mandamus,  is  in  the  following  terms:  ‘‘Any  municipalit}" 
neglecting  or  refusing  to  maintain  any  drainage  work  as 
aforesaid,  upon  reasonable  notice  in  writing  from  any  person 
interested  therein,  who  or  whose  property  is  injuriously 
affected  by  the  condition  of  the  drainage  work,  shall  be 
compellable,  by  mandamus  issued  by  the  Referee  ...  to 
maintain  the  work,  unless  the  notice  is  set  aside  or  the  work 
required  thereby  is  varied  as  hereinafter  provided  . . .” 

It  is  settled  law  that  the  notice  thereby  required  to  be 
given  is  essential  in  order  to  vest  in  the  Referee  power  to 
exercise  the  jurisdiction  which  the  statute  confers  on  him  to 
issue  a madamus.  For  the  defendants  it  is  said  that  no  notice 
was  given;  while  the . plaintiff  relies  on  a letter,  dated  the  29th 
of  July,  1898,  and  written  by  the  plaintiff’s  solicitors  to  the 
defendants,  as  being  a sufficient  notice  under  sec.  73.  That 
letter  makes  no  reference  to  the  condition  of  the  repair  of  the 
drain.  The  complaint  is  that  her  lands  had  been  injured, 
caused,  in  part,  by  water  from  the  drain,  constructed  by  the 
defendants,  flooding  them,  and  the  demand  therein  made  was, 
not  that  the  defendants  should  repair  the  drain,  but  that  the}" 
should  construct  and  maintain  a drainage  work  “required”  to 
relieve  her  lands. 

I do  not  think  that  letter  can  be  treated  as  a notice  under 


sec.  73. 

Nor  do  I think  that  the  defendants  are  precluded  from 
objecting  to  the  Referee’s  jurisdiction  on  that  ground  because 
they  have  not  pleaded  want  of  notice. 

The  Referee’s  jurisdiction  to  issue  a mandamus  being  special 
oi-  limited,  exercisable  only  upon  the  notice  prescribed  by  sec. 
73  being  given  before  action,  it  was  for  the  plaintiff’,  who  was 
invoking  that  jurisdiction,  to  prove  affirmatively  that  notice 
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had  been  given.  And  clearly  as  affecting  that  jurisdiction  it 
was  open  to  the  defendants  to  take  advantage  of  the  want  of 
notice  at  any  stage  of  the  action. 

The  point^ — not  raised  by  the  pleadings  nor  taken  at  the 
trial — urged  by  Mr.  Wilson  at  bar,  that  the  work  was  unauthor- 
ized because  the  by-law,  before  referred  to,  under  which  it  was 
executed  is  invalid,  is  not,  as  it  appears  to  me,  in  the  circum- 
stances here,  sustainable.  Apart  from  the  question  as  to  how 
far  the  by-law  was,  by  operation  of  the  statute,  validated  by 
registration,  I think  upon  the  evidence  and  undisputed  facts  we 
would  not  be  warranted  in  now  declaring  it  invalid.  Nor  do  I 
agree  with  Mr.  Wilson’s  contention  that  the  evidence  clearly 
establishes  that  the  work  as  originally  constructed  was  not  in 
conformity  with  the  profiles  and  specifications.  The  learned 
Referee  has  not  so  found,  and,  after  a full  examination  of  the 
evidence,  I cannot  say  that  he  was  wrong  in  not  making  sucli  a 
finding. 

Then,  with  respect  to  the  question  of  damages.  The  evidence 
confines  any  injury  the  plaintiff  may  have  sustained  to  lot  18  in 
the  7th  concession  of  West  Luther,  and  as  regards  that  lot  she 
is  entitled  to  recover  for  any  injury  to  her  use  and  enjoyment 
of  it  or  which  permanently  depreciates  its  value,  if  caused  by 
the  failure  of  the  defendants  to  keep  the  drain  in  question  in 
repair.  In  the  present  case  there  was  no  evidence  that  the  lot, 
by  reason  of  the  non-repair  of  the  drain,  has  been  permanent!}^ 
depreciated  in  value.  The  Referee  allowed  evidence  that,  owing 
to  the  insufficient  capacity  of  the  drain  as  constructed,  the  value 
of  the  lot  has  been  depreciated,  and  in  view  of  his  finding  as  to 
damages,  it  would  seem  that  it  is  based  largely  upon  the 
assumption  that  the  plaintiff  was  entitled  to  recover  in  this 
action  for  permanent  depreciation  in  the  value  of  the  lot,  arising 
from  the  insufficient  size  of  the  drain  as  originally  made.  It  is 
clear  that  no  such  damages  can  be  recovered  in  this  action. 
Evidence  was  given  for  the  plaintiff*  of  loss  of  crops,  pasturage, 
etc.,  due  to  the  waters  carried  down  by  the  drain  flooding  and 
overflowing  her  lands.  On  the  other  hand,  there  was  much 
evidence  that  the  lot,  with  the  exception  of  some  25  acres, 
described  by  one  or  more  of  the  witnesses  as  an  “island,” 
formed  part  of  a great  marsh.  Other  witnesses  wlio  had  known 
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the  lot  for  many  years,  had,  long  before  the  drain  was  made, 
passed  over  it  in  a boat  in  the  month  of  June,  and  other 
witnesses  say  that  the  drain  is  a benefit  inasmuch  as  it  enables 
the  spring  freshets  to  get  off  the  land  more  quickly  than  they 
formerly  did.  It  seems  to  me  that  the  lot  will  derive  no 
substantial  benefit  from  the  drain  in  question  until  it  is 
enlarged,  as  pointed  out  by  Mr.  Macdonald,  O.L.S. — called  as  a 
witness  for  the  plaintiff — at  a cost,  as  estimated  by  him,  of 
SI  2,000.  However  that  may  be,  it  is  clear  the  plaintiff  is 
entitled  to  have  the  drain  she  has  paid  for  kept  in  a reasonable 
state  of  repair  : per  Osier,  J.A.,  Stephens  v.  Moore  (1898),  25 
A.R.  at  p.  43. 

On  the  whole,  the  evidence  leads  me  to  the  conclusion  that, 
while  it  cannot  be  said  there  is  no  evidence  which  would 
warrant  a finding  in  favour  of  the  plaintiff  for  some  damages, 
the  sum  awarded  is  greatly  in  excess  of  any  injury  the  plaintiff 
could  have  sustained  in  consequence  of  the  non-repair  of  the 
drain.  I think  $50  would  be  a liberal  compensation  for  the 
injury  for  which  she  is  entitled  to  maintain  this  action.  It 
follows  that,  in  my  opinion,  the  appeal  ought  to  be  allowed  so 
far  as  it  relates  to  that  part  of  the  judgment  directing  the  issue 
of  a mandamus;  that  the  judgment  should  be  varied  by  reduc- 
ing the  damages  to  $50;  and  that  there  should  be  no  costs  of 
the  appeal  to  either  party,  except  the  costs  occasioned  by  the 
unsuccessful  objection  to  the  jurisdiction,  which  must  be  borne 
by  the  defendants. 

Appeal  allowed  in  part. 


R.  s.  c. 
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[DIVISIONAL  COURT.] 

Pegg  et  ux.  V.  Supreme  Court  of  the  Independent  Order 
OF  Foresters  et  al. 


Mortgage — Creation  of  Tenancy — Special  Glau.^e — Covenant  for  Quiet  Enjoyment — 
Repugnancy — Tenancy  at  Will — Right  to  Distrain — Assignment  of  Equity  of 
Redemption — Assent  of  Mortgagees — Liability  of  Assignee  for  Rent — Sale  of 
Distress — A hsence  of  Appraisement — Damages. 

A mortgage  made  by  the  plaintiff  to  the  defendants  secured  |36,000  and 
interest  at  five  per  cent. , payable  by  instalments,  this  rate  of  interest  to  be 
paid  both  before  and  after  maturity.  It  had  the  usual  statutory  covenants, 
and  this  special  provision  : — “ Provided  that  in  default  of  the  payment  of 
th^  interest  hereby  secured  the  principal  shall  become  payable  Provided 
that  until  default  of  payment  the  mortgagor  shall  have  quiet  possession  of 
the  said  lands  Provided  that  so  long  as  the  mortgagor  his  heirs  executors 
administrators  or  assigns  shall  remain  in  possession  of  the  said  lands  then  he 
or  they  shall  hold  the  same  by  tenancy  at  will  under  the  said  mortgagees 
their  successors  or  assigns  at  an  annual  rent  equal  to  the  said  yearly  interest 
and  payable  at  the  times  set  forth  for  the  payment  of  the  said  interest  any 
such  rent  collected  to  be  applied  towards  satisfaction  of  said  interest  and 
that  if  the  tenancy  be  determined  at  any  time  the  rent  accrued  up  to  that 
period  shall  be  payable  forthwith  for  the  purpose  of  enforcing  remedies  for 
the  collection  thereof  ” This  formed  one  sentence  in  the  mortgage,  and  had 
no  stops  throughout  : — 

Held,  that  it  contained  no  repugnancy  or  inconsistency. 

Trust  and  Loan  Co.  v.  Laivrason  (1882),  10  S.C.R.  679,  distinguished. 

The  mortgagor,  remaining  in  possession  upon  the  execution  of  the  mortgage, 
had  the  right,  under  the  provision  for  quiet  possession  until  default,  to  enjoy 
the  premises,  but  for  no  determinate  period,  and  his  tenancy  thereunder  was 
a tenancy  at  will,  and  such  provision  was,  therefore,  not  inconsistent  with  an 
express  tenancy  at  will  at  a half-yearly  rent. 

There  being  a tenancy  at  will  at  a fixed  rent,  there  was,  as  incident  to  it,  the 
right  to  distrain,  and  the  covenant  for  cpiiet  enjoyment  must  be  read  as 
subject  to  such  right. 

Doe  d.  Dixie  v.  Davies  (1851),  7 Ex.  89,  followed. 

After  the  mortgagor  had  made  default,  his  continuance  in  possession  was  still 
as  tenant  at  will. 

After  default,  the  mortgagor,  at  the  instance  of  the  mortgagees,  assigned  his 
equity  of  redemption  to  his  wife,  and  she  took  possession  and  agreed  to 
apply  the  proceeds  of  the  land  to  the  payment  of  the  mortgage  : — 

Held,  that  this  operated  as  a new  tenancy  at  will  with  the  wife,  who  became 
liable  for  the  payment  of  the  rent  as  the  assign  of  her  husband  with  the 
assent  of  the  mortgagees,  and  her  goods  were  therefore  distrainable  for  rent. 
So  the  goods  of  the  husband  might  also  be  distrained,  as  it  was  a case  of  real 
tenancy. 

Held,  however,  that  the  defendants  were  liable  for  selling  the  distress  without 
appraisement  or  valuation  ; and  the  measure  of  damages  was  the  i-eal  value 
of  wliat  was  sold,  minus  the  rent  due. 


This  was  an  action  brought  by  Wilfred  W.  Pegg  and  his 
wife  Annie  Pegg  against  an  incorporated  benevolent  society  and 
their  bailitf  to  recover  daniao’es  for  illeq-al  distress  as  for  rent  of 
premises  mortgaged  to  the  defendant  society,  under  a clause  in 
7 — vor.  I.  o.L.K. 
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The  action  was  tried  before  Meredith,  C.J.,  without  a jury, 
at  Toronto,  on  the  15th  February  and  28th  March,  1900. 

T.  H.  Lennox  and  S.  B.  Woods,  for  the  plaintiffs. 

J.  Bicknell,  for  the  defendants. 

May  14.  Meredith,  C.J.  : — I determined  at  the  close  of 
the  argument  that  the  defendants  had  not  established  the 
tenancy  of  the  plaintiffs  on  the  terms  of  the  instrument  dated 
the  10th  May,  1899,  put  in  at  the  trial,  but  reserved  judgment 
as  to  the  effect  of  the  provision  of  the  mortgage  from  the 
plaintiff  Wilfred  W.  Pegg  and  his  wife,  who  is  his  co-plaintiff', 
and  who  joined  to  bar  dower,  to  the  defendants  the  Order  of 
Foresters,  dated  the  26th  March,  1895,  and  which  is  in  these 
words  : — 

Provided  that  as  long  as  the  mortgagor  his  heirs  executors 
administrators  or  assigns  shall  remain  in  possession  of  the  said 
lands  then  he  or  they  shall  hold  the  same  by  tenancy  at  will 
under  the  said  mortgagees  their  successors  or  assigns  at  an 
annual  rent  equal  to  the  said  yearly  interest  and  payable  at  the 
times  set  forth  for  the  payment  of  the  said  interest  any  such 
rent  collected  to  be  applied  towards  satisfaction  of  said  interest 
and  that  if  the  tenancy  be  determined  at  any  time  the  rent 
accrued  up  to  that  period  shall  be  payable  forthwith  for  the 
purpose  of  enforcing  remedies  for  the  collection  thereof  ” 

The  goods  said  to  have  been  illegally  distrained  by  the 
defendants  were  distrained  on  the  8th  August,  1899,  and  at 
that  time  a large  sum  was  due  for  arrears  of  interest  on  the 
mortgage. 

In  April,  1898,  the  mortgaged  lands  were  conveyed  by  the 
plaintiff  Wilfred  W.  Pegg  to  his  wife,  his  co-plaintiff 

The  defendants  the  Order  of  Foresters  were  parties  to  the 
arrangement  by  wliich  the  mortgaged  property  was  transferred 
to  Mrs.  Pegg,  and  it  was  at  their  instance  or  upon  their  sugges- 
tion that  that  was  done. 

The  effect  of  the  attornment  clause  of  the  mortgage  was,  in 
my  opinion,  to  create  the  relation  of  landlord  and  tenant  be- 
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tween  the  mortgagor  and  mortgagee  on  the  terms  mentioned  in 
it,  and  upon  the  conveyance  to  the  plaintiff  Annie  Pegg  she 
became  tenant,  on  the  same  terms,  as  an  assign  of  the  mortgagor  : 
Woodfall’s  Landlord  and  Tenant,  16th  ed.,  ch.  6,  sec.  5.  pp.  246 
et  seq. 

But  it  is  said  that  the  defendants  the  Order  of  Foresters  put 
an  end  to  this  tenancy,  before  the  distress  was  made,  by  issuing 
a writ  to  recover  possession  of  the  mortgaged  premises,  and  that 
a subsequent  distress  for  rent  due  prior  to  the  determination  of 
the  tenancy  at  will  was  illegal. 

Assuming  that  the  tenancy  at  will  was  put  an  end  to,  that 
occurred  within  six  months  of  the  making  of  the  distress,  and 
the  distress  was  made  during  the  continuance  of  the  landlord’s 
title  or  interest,  and  during  the  possession  of  the  tenant  from 
whom  the  arrears  were  due,  and  therefore  the  landlord  had  the 
right,  under  the  statute  8 Anne  ch.  14,  to  distrain 

It  was  argued  that,  the  tenancy  being  at  will,  the  statute  of 
Anne  was  not  applicable,  but  the  statute  in  terms  extends  to 
leases  at  will  ended  or  determined,  and  the  tenancy  in  question 
was  ended  or  determined  ” by  the  landlord  exercising  his  will 
to  determine  it ; Daubuz  v.  Lavington  (1884),  13  Q.B.D.  347  ; 
Hall  V.  Comfort  (1886),  18  Q.B.D.  11. 

The  distress  being  therefore,  in  my  opinion,  a lawful  dis- 
tress— upon  my  findings  of  fact  made  at^  the  trial— the  action 
fails  and  must  be  dismissed  with  costs. 
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The  plaintiffs  appealed,  and  their  appeal  was  heard  by 
a Divisional  Court  composed  of  Boyd,  C.,  Ferguson  and 
Robertson,  JJ.,  on  the  4th  December,  1900. 

C.  H.  Porter,  for  the  plaintiffs.  The  equity  of  redemption 
was  conveyed  by  Pegg  to  his  wife  in  April,  1898,  and  no 
covenant  was  given  by  him.  The  relation  of  landlord  and 
tenant  was  not  created  by  the  clause  in  the  mortgage  : Trust 
and  Loan  Go.  v.  Lawrason  (1881-2),  6 A.R.  286,  10  S.C.R. 
679,  703.  There  is  no  time  fixed  for  the  tenancy  ; it  is  indefi- 
nite, and  inconsistent  with  the  previous  proviso  for  quiet  enjoy- 
ment: Walker  v.  Giles  (1848),  6 C.B.  66^,  701;  Fislier  on 
Mortgages,  5th  ed.,  p.  424.  Tlie  action  of  ejectment  begun  in 
April  determined  the  tenancy  at  will,  and  at  common  law  no 
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distress  could  be  made.  The  distress  was  within  six  months 
after  the  determination.  This  is  outside  the  statute  of  Anne, 
for  Pegg  was  a mere  trespasser ; he  was  there  with  his  wife, 
who  was  then  the  owner,  he  having  transferred  to  her,  after 
the  mortgage,  with  the  assent  of  the  mortgagees  ; Turner  v. 
Barnes  (1862),  2 B.  & S.  435.  It  is  admitted  that  there  was 
no  appraisement  of  the  chattels  signed  before  sale,  and  special 
damages  for  non-appraisement  should  be  awarded  to  the 
plaintiffs.  The  goods  were  the  wife’s,  and  not  Pegg’s.  There 
was  no  attornment  by  the  wife  after  the  assignment  to  her. 

J.  Bicknell,  for  the  defendants.  The  wife  became  tenant  at 
will,  as  appears  from  her  evidence,  by  her  conduct : Day  v.  Day 
(1871),  L.R.  3 P.C.  751.  She  became  tenant  as  her  husband 
had  been.  In  April,  1898,  the  mortgage  was  in  arrear,  and  it 
was  then  the  assignment  was  made  to  the  wife,  and  a new 
tenancy  at  will  created.  The  relation  of  landlord  and  tenant 
does  not  depend  upon  tenure,  and  an  agreement  is  not  necessary  : 
R.S.O.  1897  ch.  170,  sec.  3.  The  right  of  quiet  enjoyment  is 
until  default,  and  default  being  made  the  tenancy  at  will 
arises:  Jarman  v.  Hale,  [1899]  1 Q.B.  994.  If  there  is  no 
tenancy,  there  need  be  no  appraisement.  The  defendants 
had  the  right  to  take  the  crops:  McDoivall  v.  Phippen  (1882), 
1 O.R.  143. 

Porter,  in  reply. 


February  19.  Boyd,  C.  : — The  mortgage  from  Pegg  and 
wife  (to  bar  dower)  to  the  defendants  made  on  26th  March, 
1895,  secures  1^36,000  at  five  per  cent.,  payable  by  instalments, 
with  half-yearly  interest  in  May  and  November;  this  rate  of 
interest  to  be  paid  both  before  and  after  maturit}^  of  the 
mortgage.  It  lias  the  usual  statutory  covenants,  and  this 
special  provision  : 

“ Provided  that  in  default  of  the  payment  of  the  interest 
hereby  secured  the  principal  shall  become  payable  Provided 
that  until  default  of  payment  the  mortgagor  shall  have  quiet 
possession  of  the  said  lands  Provided  that  so  long  as  the 
mortgagor  his  heirs  executors  administrators  or  assigns  shall 
remain  in  possession  of  the  said  lands  then  he  or  they  shall 
hold  the  same  by  tenancy  at  will  under  the  said  mortgagees  their 
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successors  or  assigns  at  an  annual  rent  equal  to  the  said  yearly 
interest  and  payable  at  the  times  set  forth  for  the  payment  of 
the  said  interest  any  such  rent  collected  to  be  applied  towards 
satisfaction  of  said  interest  and  that  if  the  tenancy  be  deter- 
mined at  any  time  the  rent  accrued  up  to  that  period  shall  be 
payable  forthwith  for  the  purpose  of  enforcing  remedies  for  the 
collection  thereof  ” 

This  forms  one  sentence  in  the  mortgage,  and  has  no  stops 
throughout.  It  contains  no  repugnancy  or  inconsistency,  as 
was  argued  on  the  authority  of  Trust  and  Loan  Go.  v.  Lawra- 
son,  10  S.C.R.  679.  First  of  all,  the  essential  distinction  be- 
tween that  case  and  this  consists  in  the  provision  herein  made 
for  paying  a fixed  rent,  i.e.,  the  rent  was  to  be  the  amount  of 
the  interest  and  payable  half-yearly.  The  judicial  divarication 
in  the  Lawrason  case  arose  because  the  attornment  clause  in 
that  mortgage  did  not  in  terms  refer  to  the  interest  as  rent  : see 
Ex  p.  Isherwood,  22  Ch.D.  384,  392,  decided  the  same  year, 
1882. 

Upon  the  execution  of  this  mortgage  Pegg  remained  in 
possession,  and  under  the  provision  for  quiet  possession  until 
default  he  had  the  right  to  enjoy  the  premises,  but  for  no 
determinate  period.  The  duration  was  uncertain,  for  it 
depended  on  his  making  punctually  the  subsequent  payments 
and  observing  the  conditions  of  the  mortgage.  According  to 
Canadian  decisions  founded  on  high  English  authority,  this  would 
be  a tenancy  at  will:  Ashford  v.  McNaughten  (1854),  11  U.C.R. 
171,  174,  177,  etc.  Such  a provision,  then,  is  not  in  law  incon- 
sistent with  an  express  tenancy  at  will  at  a half-yearly  rent : 
Doe  V.  Cox  (1847),  11  Q.B.  122. 

There  being  a tenancy  at  will  at  a fixed  rent,  there  is,  as 
incident  to  it,  the  right  to  distrain,  and  the  covenant  for  quiet 
enjoyment  must  be  read  as  subject  to  the  right  to  distrain 
according  to  tlie  doctrine  of  Pin] torn  v.  Sonster  (1853),  8 Ex. 
763  (769  per  Parke,  B.)  repeatedly  recognized  in  later  author- 
ities : Kearsley  v.  Philips  (1883),  11  Q.B.l).  at  p.  626. 

This  point  in  hand  is  expressly  dealt  with  in  Doe  d.  Dixie  v. 
Davies  (1851),  7 Ex.  89,  in  ejectment  by  the  mortgagee  against 
the  mortgagor,  sliewing  that  there  is  no  repugnancy  in  the  two 
clauses.  The  mortgage  provided  that  no  means  for  obtaining 
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possession  of  said  premises  shall  be  taken  till  expiration  of 
twelve  months  after  notice  in  writing  of  intention  so  to  do ; 
mortgagor  to  have  quite  possession  as  tenant  at  will  of  mort- 
gagee, yielding  every  year  £55,  by  half-yearly  payments,  as 
yearly  interest  of  same  amount.  No  notice  was  given  to  deter- 
mine the  tenancy.  Contended  by  defendant  that  he  was  tenant 
from  year  to  year,  determinable  on  notice,  and  not  tenant  at 
will.  Pollock,  C.B.,  said  that  under  the  first  clause  the  mort- 
gagor holds  at  will  of  mortgagee,  but  not  tenant  at  will,  for  to 
constitute  that  relation  tenancy  must  be  determinable  at  will  of 
either  party.  The  clause  does  not  create  any  certain  or  definite 
term  in  mortgagor.  ’ The  second  clause  introduces  no  inconsis- 
tency, as  a tenancy  at  will  may  be  coupled  with  a yearly  rent, 
and  that  will  was  determined  by  the  assignment  of  equity  of 
redemption  by  mortgagor;  and  the  ejectment  was  well  brought. 

It  may  be,  in  equity,  if  the  landlord  sought  to  eject  the 
tenant  before  he  was  in  default,  the  Court  under  the  covenant 
would  enjoin  the  action  or  grant  damages  for  dispossession,  but 
this  possibility  does  not,  I think,  operate  to  the  necessary 
rejection  of  either  clause.  Such  a state  of  facts  does  not  exist 
here.  The  tenant  made  default,  and  was  left  in  possession. 
That  continuance  in  possession  was  still  as  tenant  at  will,  by 
the  very  terms  of  the  mortgage  in  the  paragraph  quoted,  and 
by  the  decision  in  Royal  Canadian  Bank  v.  Kelly  (1869),  19 
C.P.  197,  and  S.C.,  ih.  430. 

Next  arose  the  transaction  between  the  parties  whereby,  at 
the  instance  of  the  defendants,  Pegg  assigned  his  equity  of 
redemption  to  his  wife  in  April,  1898,  and  she  took  possession 
and  agreed  to  apply  the  proceeds  of  the  land  to  the  payment  of 
the  mortgage.  This  operated  as  a new  tenancy  at  will  with 
the  wife,  who  would  become  liable  for  the  payment  of  the  rent 
as  the  assign  of  her  husband  with  the  assent  of  the  mortgagees. 
The  interest  jper  year  would  be  about  $1,500,  and  $500  only 
was  distrained  for  in  August,  1899. 

The  case  is  launched  on  the  complaint  that  the  goods  of  the 
wife  were  seized  to  pay  the  husband’s  rent ; but  the  facts  are 
that  the  rent  was  payable  by  the  wife  as  tenant  at  will,  and  her 
goods  were  properly  distrained.  So  the  goods  of  her  husband 
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might  also  be  levied,  as  this  is  a case  of  real  tenancy  under  the 
terms  of  the  mortgage : see  R.S.O.  ch.  170,  sec.  31  (1). 

The  only  matter  open  to  the  appellant  is  as  to  the  distress 
being  sold  without  appraisement  or  valuation  as  by  law  provided. 

The  proper  measure  of  damages  in  such  irregularity  is  the 
real  value  of  what  was  sold  minus  the  rent  due : this  is  laid 
down  in  Biggins  v.  Goode  (1832),  2 Cr.  & J.  364,  followed  in 
Howell  V.  Listowell  Rink  and  Park  Co.  (1886),  13  O.R.  492, 
and  in  Knight  y.  Egerton  (1852),  7 Ex.  407. 

To  save  the  expense  of  a reference,  we  would,  if  no  objec- 
tion is  made  by  the  mortgagees,  fix  the  damages  at  the  difference 
between  what  was  realized,  $148,  and  the  amount  of  the  rent, 
$500.  In  other  words,  treat  the  $500  rent  as  paid  in  full  and 
dismiss  this  appeal  without  costs. 

If  the  company  seek  to  have  a reference  as  to  damages,  it 
is  granted  and  costs  reserved. 

Ferguson  and  Robertson,  JJ.,  concurred. 

E.  B.  B. 


[DIVISIONAL  COURT.] 
Todd  v.  Linklater. 


Mortgage — Power  of  Sale — Payment  of  Arrears — R.S.O.  1897,  ch.  126,  sched.  B, 

cl.  16 — Acceleration. 

The  effect  of  the  acceleration  clause  No.  16  schedule  B of  the  Act  Respecting 
Short  Forms  of  Mortgages,  R.S.O.  1897,  ch.  126,  which  provides  relief  from 
the  consequences  of  non-payment  of  moneys  not  payable  by  reason  of  lapse 
of  time  is  to  give  a right  in  every  case  to  the  mortgagor,  his  heirs  and 
assigns,  to  pay  ap  arrears  and  lawful  charges,  and  the  mortgagee  has  then 
no  right  to  take  further  proceedings,  except  where  a judgment  has  been 
recovered. 

The  plaintiff  as  assignee  of  the  mortgagor  was  held  entitled  to  restrain  proceed- 
ings under  the  power  of  sale  in  the  mortgage  upon  payment  of  arrears  of 
interest  and  costs,  the  principal  not  being  due  except  under  the  above 
acceleration  clause. 

Robertsoii  v.  Hetherington  (1888),  8 C.L.T. , Occ.  N.  141,  distinguished. 


This  was  an  action  by  the  assignee  for  the  benefit  of  the 
creditors  of  a mortgagor  against  tlie  mortgagee  to  restrain 
further  proceedings  under  the  power  of  sale  in  tlie  mortgage 
under  the  circumstances  set  out  in  tlie  judgment. 
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The  matter  came  up  on  motion  for  injunction  and  by  consent 
of  counsel  was  turned  into  a motion  for  judgment  on  December 
26th,  1900,  and  was  argued  in  Court  before  Rose,  J. 

W.  E.  Middleton,  for  the  motion.  The  case  falls  within  a pro- 
vision contained  in  clause  16  of  the  Short  Forms  Act — the 
contract  between  the  parties  according  to  the  extended  form 
provides  for  this  very  case.  In  Tylee  v.  Hinton  (1878),  3 A.R. 
53,  the  mortgage  was  not  in  accordance  with  tlie  short  form 
but  it  is  expressly  stated  that  had  it  been,  the  decision  would 
have  been  otherwise.  In  Robertson  v.  Hetherington  (1888),  8 
C.L.T.  Occ.  N.  p.  I4I,  it  does  not  appear  whether  the  mortgage 
was  in  accordance  with  the  short  form  or  not;  but  reliance  was 
placed  solely  upon  Rule  No.  388.  We  do  not  rely  upon  Rule 
388,  but  upon  the  express  contract  of  the  parties. 

John  F.  Lennox,  contra.  The  case  is  governed  by  Robertson 
V.  Hetherington  and  Tylee  v.  Hinton.  The  power  of  sale 
is  not  controlled  or  limited  by  clause  16.  As  soon  as  the 
default  mentioned  in  tlie  power  occurs,  the  mortgagee  is 
entitled  by  his  contract  to  sell,  and  the  Court  has  no  jurisdiction 
to  interfere. 


December  27.  Rose,  J.  : — The  defendant  was  mortgagee  of 
certain  land  under  a mortgage  from  one  Arthur  T.  Lasher, 
who,  becoming  insolvent,  made  an  assignment  for  the  benefit  of 
his  creditors. 

Immediately  thereupon  the  defendant  instituted  proceedings 
under  the  power  of  sale  to  sell  the  land. 

The  assignee  paid  her  the  interest  and  costs,  the  principal 
money  was  not  due  except  under  the  acceleration  clause  in  the 
mortgage.  The  assignee  required  the  defendant  to  stay  all 
further  proceedings,  whicli  she  declined  to  do. 

The  plaintiff  then  obtained  from  the  learned  Chancellor  an 
interim  injunction  restraining  further  proceedings  under  the 
power  of  sale. 

Tins  was  a motion  to  continue  the  injunction. 

Subscciuent,  however,  to  the  granting  of  tlie  injunction, 
the  land  was  sold  by  the  assignee  and  more  than  sufficient 
realized  to  pay  the  mortgage  debt. 
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The  sole  question,  therefore,  to  be  determined  on  this 
motion,  is,  as  to  who  must  bear  the  costs  of  these  proceedings. 

The  defendant  contends  that  the  acceleration  clause  number  Todd 
16  in  the  Act  Respecting  Short  Forms  of  Mortgages,  ch.  126,  linklatek. 
R.S.O.  1897,  in  as  far  as  it  provides  for  relief  from  the  con-  

’ ^ Rose,  J. 

sequence  of  non-payment  of  moneys,  not  payable  by  reason  of 
lapse  of  time,  does  not  apply  to  any  case  where  proceedings 
have  not  been  taken  by  suit  or  action.  The  language  is  as 
follows  : “ . . but  that  in  such  case  the  said  mortgagor,  his 

heirs  or  assigns,  shall  on  payment  of  all  arrears  under  these 
presents,  with  lawful  costs  and  charges  in  that  behalf,  at  any 
time  before  any  judgment  in  the  premises  recovered,  or  within 
such  time  as,  by  the  practice  of  the  High  Court,  relief  therein 
could  be  obtained,  be  relieved  from  the  consequence  of  non-pay- 
ment of  so  much  of  the  money  secured  by  these  presents,  or 
mentioned,  or  intended  so  to  be,  as  may  not  then  have  become 
payable  by  reason  of  lapse  of  time.” 

The  contention  is  that  the  use  of  the  words  before  any 
judgment  in  the  premises  recovered,”  etc.,  indicates  that  the 
proceedings  must  be  such  as  would  permit  of  a judgment  being- 
recovered. 

In  my  opinion  this  contention  cannot  be  sustained.  I think 
the  effect  of  the  clause  is  to  give  a right  in  every  case  to  pay 
all  arrears  and  lawful  costs  and  charges,  except  where  a judg- 
ment has  been  recovered,  and  that  the  subsequent  words  ''  or 
within  such  time  as  by  the  practice  of  the  High  Court  relief 
therein  could  be  obtained  ” preserves  to  the  mortgagor  tlie 
benefit  of  Rules  388,  389  and  390. 

The  clause  as  it  originall}^  stood,  read  as  follows  : “ At  any 
time  before  any  judgment  in  the  premises  recovered  at  law,  or 
within  such  time  as,  by  the  practice  of  equity,  relief  therein 
could  be  obtained,”  etc. : R.S.O.  1877  ch.  104,  Sch.  B,  cl.  16. 

In  my  opinion,  therefore,  upon  payment  of  the  interest  and 
costs  the  defendant  had  no  riglit  to  proceed  furtlier  under  tlie 
power  of  sale,  and  the  plaintiff*  was  justified  in  applying  to  tlie 
Court  to  stay  furtlier  proceedings. 

I was  referred  to  Robertson  v.  Hetherin gfon , 8 C.L.T.  Occ. 

N.  p.  141,  a decision  of  my  own,  as  giving  some  colour  to  the 
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contention  that  the  clause  under  discussion  did  not  apply  to 
proceedings  under  the  power  of  sale. 

No  such  question  there  arose.  The  mortgagor  invoked  only 
the  benefit  of  Chancery  order  461,  and  the  construction  of  that 
order  was  the  only  thing  considered,  and  I there  held  that  it  did 
not  apply  except  where  an  action  was  pending  in  the  Court.  It 
apparently  did  not  occur  to  the  mortgagor  in  that  case  to  rely 
upon  the  clause  in  the  mortgage  now  being  considered. 

For  a collection  of  cases,  see  Bell  & Dunn’s  Mortgages  of 
Real  Estate,  pp.  79,  80  and  81 ; and  Holmested  & Langton,  2nd 
ed.,  pp.  567,  568,  569  and  570. 

The  defendant  must,  I think,  pay  the  costs  of  the  action. 


From  this  judgment  the  defendant  appealed  to  a Divisional 
Court  and  the  appeal  was  argued  on  February  14th,  before 
Falconbridge,  C.J.K.B.,  and  Street,  J. 


E.  E.  A.  DuVernet,  for  the  appeal. 

W.  E.  Aliddleton,  and  E.  R.  Fitch,  contra,  were  not  called  on. 


The  Court  dismissed  the  appeal  with  costs. 


G.  A.  B. 
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Wilson  v.  Shaver. 


Sale  of  Goods — Contract — Unascertained  Future  Goods — Delivery — Payment — 
Appropriation  to  Contract — Acts  of  Purchaser . 


D.  C. 
1901* 

Feb.  11. 


By  an  agreement  in  writing  dated  the  23rd  January,  1897,  between  the 
defendant  and  the  plaintiff,  the  defendant  sold  and  made  over  and 
agreed  to  deliver  to  the  plaintiff  certain  specified  quantities  of  cord  firewood 
of  specified  kinds,  to  be  cut,  drawn,  and  delivered  at  a specified  place,  and 
there  piled,  in  consideration  of  certain  specified  prices,  which  the  plaintiff 
undertook  to  pay  to  the  defendant  as  follows  : “ The  sum  of  $1.50  per  cord 
as  the  same  was  delivered  at  said  (specified  place)  in  manner  aforesaid  and  at 
the  end  of  each  month  from  the  date  thereof,  but  upon  which  payment  the 
plaintiff  would  be  entitled  to  stamp  the  same  with  his  own  stamp.”  The 
$1.50  per  cord  was  to  be  upon  an  estimated  measurement,  and  the  plaintiff 
was  to  pay  the  balance  on  or  before  the  1st  May,  1897,  upon  final  measure- 
ment. Subsequently  in  the  month  of  March  it  was  agreed  that  the  defen- 
dant should  deliver  the  wood  at  the  place  mentioned,  unassorted  into  its 
diSerent  kinds,  and  that  he  should  load  it  upon  the  cars  at  an  agreed  price, 
assorting  it  in  loading,  and  should  accept  as  final  the  plaintiff’s  measurement 
at  the  place  to  which  the  wood  was  to  be  shipped.  Before  the  1st  May,  1897, 
the  plaintiff  had  made  advances  to  the  defendant  on  account  of  the  wood  to 
the  extent  of  $2,000,  and  on  or  about  that  date,  having  been  previously 
informed  by  the  defendant  that  he  had  got  all  the  wood  out,  he  went  to 
where  the  wood  was  piled,  and,  with  the  assistance  of  the  defendant’s  clerk, 
who  pointed  it  out,  measured  the  piles  of  wood,  and  estimated  them  to  con- 
tain 714  cords,  and  marked  each  pile,  and  stamped  all  the  wood  with  the 
plaintiff’s  own  stamp.  On  the  5th  May  the  plaintiff  wrote  to  the  defendant 
and  told  him  that  the  estimate  was  only  714  cords,  and  that  the  defendant 
had  been  overpaid  about  $400.  Thereafter  a part  of  the  wood  was  shipped 
to  the  plaintiff  as  he  required  it,  and  on  the  5th  October,  1897,  the  residue 
was  destroyed  by  fire  : — 

Held,  that  this  was  a sale  by  description  of  unascertained  future  goods,  and 
714  cords  of  the  wood  described  in  the  contract  were  delivered  at  the  place 
at  which  by  the  contract  they  were  to  be  delivered,  and  in  the  state  in  which 
by  the  agreement  of  March  they  were  to  be  delivered,  and  the  plaintiff,  by 
measuring,  estimating,  marking,  and  stamping  them  with  his  own  stamp, 
assented  to  the  delivery  of  them  in  the  state  in  which  they  were  delivered, 
and  unconditionally  appropriated  these  714  cords  to  the  contract,  and  the 
property  therein  thereupon  passed  to  the  plaintiff,  as  was  the  intention  of  the 
parties  ; and  the  provisions  of  the  agreement  of  March  did  not  prevent  the 
property  passing ; and  the  plaintiff  must  bear  the  loss  of  the  wood  which  was 
destroyed  by  fire. 

On  the  23rd  January,  1897,  an  agreement  in  writing  was 
made  between  the  defendant  and  the  plaintiti*  by  which  the 
defendant  sold  and  made  over  and  agreed  to  deliver  to  tlie 
plaintiff*,  accepting  thereof,  the  following  quantities  of  cord 
firewood,  to  wit,  200  cords  of  hard  maple,  400  cords  of  birch, 
200  cords  of  beech,  and  200  cords  of  soft  maple,  the  whole  to 
be  split  wood  sawn  at  both  ends  and  three  feet  three  inches  in 
length,  and  all  to  be  cut,  drawn,  and  delivered  beside  the  tracks 
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of  the  Canada  Atlantic  Railway  at  South  Indian  and  McAulay’s 
siding,  and  properly  piled  on  skids  with  spaces  between  the 
piles  so  that  the  wood  would  not  blacken,  and  would  be  in 
proper  merchantable  shape  when  delivered  to  the  plaintiff  as 
thereinafter  specified.  The  cord  measure  aforesaid  should  be 
measured  by  French  measure.  This  contract  was  thus  made 
for  and  in  consideration  of  the  following  prices,  to  wit : at  the 
rate  of  $2.75  per  cord  for  the  hard  maple,  $2.50  per  cord  for 
birch,  $2  per  cord  for  beech,  and  $1.75  per  cord  for  soft  maple  : 
and  which  the  plaintiff*  undertook  to  pay  to  the  defendant  as 
follows : the  sum  of  $1.50  per  cord  as  the  same  was  delivered 
at  said  South  Indian  and  McAulay’s  siding  in  manner  aforesaid, 
and  at  the  end  of  each  month  from  the  date  thereof,  but  upon 
which  payment  the  plaintiff  would  be  entitled  to  stamp  the 
same  with  his  own  stamp.  The  measurement  for  which  payment 
$1.50  per  cord  would  be  an  estimated  measurement  between  the 
parties,  and  as  to  the  balance  remaining  due,  the  plaintiff  agreed 
to  pay  the  same  to  the  defendant  on  or  before  the  1st  day  of 
May  then  next  (1897)  upon  final  measurement,  which  should 
be  arranged  mutually  between  them.  Should  the  parties  thereto 
fail  to  agree  as  to  the  correct  and  final  measurement  aforesaid, 
tlie  plaintiff'  should  bring  a licensed  corder  from  the  city  of 
Montreal,  at  the  mutual  expense  of  both  parties,  to  wood  station, 
and  such  licensed  corder  should  pile  and  cord  twenty  cords,  and 
tlie  balance  of  the  wood  should  be  averaged  according  to  such 
piled  cords.  Notwithstanding  anything  thereinbefore  contained, 
the  defendant  tliereby  acknowledged  to  have  received  an 
advance  of  $500  from  the  plaintiff  on  account  of  the  said 
contract  by  a promissory  note  of  the  plaintiff*  pa^mble  to  the 
defendant  two  montlis  after  the  date  thereof  and  dated  tlie  8th 
])ecember,  1896,  for  the  amount  of  $500,  payable  in  Montreal. 

Subsequently  in  the  month  of  March  following  it  was  agreed 
between  tlie  plaintiff*  and  the  defendant  that  the  defendant 
should  deliver  the  said  cord  wood  at  the  said  tracks  unassorted 
into  its  diff'erent  kinds,  that  the  defendant  should  loml  the 
coi-dwood  upon  the  cars  at  an  agreed  price  (which  the  plaintiff* 
said  was  twenty  cents  per  cord  and  the  defendant  said  was 
tw(*nty-five  cents  jier  cord),  and  should  in  loading  the  wood 
upon  th(‘  cai'S  assort  the  same  according  to  its  different  kinds, 


ONTARIO  LAW  REPORTS. 


109 


I-] 


and  that  the  defendant  should  accept  the  plaintiff’s  measurement 
of  the  wood  at  Montreal  as  the  final  measurement. 

Before  the  1st  day  of  May  then  following  the  plaintiff  had 
made  advances  to  the  defendant  on  account  of  the  said  wood  to 
the  extent  of  $2000,  and  on  or  about  that  date,  having  been 
previously  informed  by  the  defendant  that  he  had  got  all  the 
wood  out,  he  went  with  one  Patrick  to  where  the  wood  was 
piled,  and,  with  the  assistance  of  the  clerk  of  the  defendant, 
who  pointed  out  the  wood  to  them,  they  measured  the  piles  of 
wood  and  estimated  them  to  contain  in  all  714  cords,  and 
marked  each  pile  and  stamped  all  the  wood  with  the  plaintiff’s 
own  stamp. 

And  on  the  5th  day  of  May  the  plaintiff*  wrote  to  the 
defendant  as  follows  : — ‘‘  Yours  of  yesterday  to  hand.  You  say 
you  have  drawn  on  us  for  $500  on  account  of  wood  contract. 
We  are  sorry  you  drew  on  us,  as  we  will  be  obliged  to  refuse 
to  accept  same.  We  have  already  accepted  drafts  and  notes 
amounting  to  $2,000.  In  estimating  your  wood  we  found  the 
following  amounts,  calling  wood  5f  feet  high,  which  we  con- 
sider a fair  estimate,  allowing  for  shrinkage  and  culls : 

Racine’s  siding,  - - - 31  cords. 

South  Indian,  - - - 441  ‘‘ 

McAulay’s  siding,  - - - 242  '' 
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714  cords. 

Assuming  that  your  wood  will  be  about  the  same  proportions 


of  the  different  kinds  as  contract 
something  like  the  following  : — 

calls  for, 

, you  would 

143 

cords  Maple  at 

$2.75  = 

$393.25 

286 

“ Birch  at 

2.50  = 

715.00 

143 

“ Beech  at 

2.00  = 

286.00 

143 

“ Soft  Maple  at 

1.50  = 

214.50 

$1,608.75 

You  surely  must  have  neglected  to  measure  your  wood  or 
you  would  not  draw  on  us  for  $500,  when  you  have  already 
overdrawn  almost  $400.  ” 

Thereafter,  as  the  plaintiff  recpiired  any  portion  of  the  said 
wood  he  wrote  to  the  defendant,  who  shipped  to  him  the 
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required  portion,  and  in  this  way  431  f cords  of  the  said  wood 
were  shipped  to  the  defendant,  and  then  on  the  5th  October, 
1897,  a fire  occurred  which  destroyed  the  residue  of  the  said 
wood. 

After  the  fire  the  defendant  delivered  and  shipped  to  the 
plaintiff  under  his  contract  about  91 J cords  of  wood. 

The  plaintiff  charged  the  defendant  with  the  money  advanced 
by  him  to  the  defendant  -----  $2000.00 

and  credited  him  with  - - - $1242.16 

for  523J  cords  of  wood  received  by  him 

and  with  -----  106.00 

for  loading  the  wood : in  all  - - $1348.16  1348.16 

and  claimed  the  balance  of  _ _ - - $652.34 

The  plaintiff  gave  no  evidence  of  any  damage  by  reason  of 
the  breach  of  the  contract  by  the  defendant  besides  the  said 
sum  of  $652.34. 

The  defendant  counterclaimed  alleging  a delivery  according 
to  contract  and  an  acceptance  thereof  by  the  plaintiff*  of  all  the 
wood  contracted  for,  and  to  be  paid  therefor. 

The  question  in  controversy  was  who  should  bear  the  loss 
of  that  portion  of  the  714  cords  measured,  estimated,  marked, 
and  stamped  by  the  plaintiff  with  his  own  stamp,  which  had 
not  been  shipped  to  the  plaintiff,  and  was  destroyed  by  fire, 
amounting  to  282^  cords. 

The  action  was  tried  at  Ottawa,  by  Rose,  J.,  who  held  that 
the  property  in  the  714  cords  of  wood  never  passed  to  the 
plaintiff*,  and  consequently  * that  the  defendant  must  bear  the 
loss  of  that  portion  of  it  destroyed  by  fire,  and  he  gave  judg- 
ment for  the  plaintiff  for  $627.59,  reducing  the  plaintiff’s  claim 
of  $652.34  by  charging  him  with  twenty-five  cents  per  cord  for 
loading  instead  of  twenty  cents  per  cord  as  allowed  by  the 
plaintiff*. 

The  defendant  appealed. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.O.,  and  Falconbridge,  C.J.,  on  the  22nd  January, 
1901. 


I.] 
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W.  H.  Blake,  for  the  defendant,  cited  Rogers  v.  Devitt  (1894), 
25  O.K  84;  Gilmour  v.  Supple  (1858),  11  Moo.  P.C.  551,  566; 
Blackburn  on  Sales  (1806),  1 Camp.  235n  ] Gowans  v.  Con- 
solidated Bank  (1878),  43  U.C.B.  318;  Turley  v.  Bates  (1863), 
2 H.  & C.  200;  Joyce  v.  Swann  (1864),  17  C.B.N.S.  84; 
Martineau  v.  Kitching  (1872),  L.R.  7 Q.B.  436. 

F.  A.  Magee,  for  the  plaintiff,  referred  to  Ross  v.  Hanno.n 
(1891),  19  S.C.R.  227  ; Hahn  v.  Fredericks  (1874),  30  Mich. 
223;  Robertson  v.  Strickland  (1868),  28  U.C.R.  221,  229; 
O'Neil  V.  Mcllmoyle  (1873),  34  U.C.R.  236;  Raton  v.  Cv.rrie 
(1860),  19  U.C.R.  388;  Pew  v.  Lawrence  (1877),  27  C.R  402; 
Heilbutt  V.  Hickson  (1872),  L.R.  7 C.P.  438,  449;  Acraman  v. 
Alorrice  (1849),  8 C.B.  449;  Logan  v.  Le  Mesurier  (1847),  6 
Moo.  P.C.  116. 

February  11.  The  judgment  of  the  Court  (stating  the  facts 
as  above)  was  delivered  by  Armour,  C.J.O.  : — I am  unable  to 
agree  with  the  conclusion  arrived  at  by  the  learned  trial  Judge 
in  holding  that  the  property  in  the  714  cords  of  wood  measured, 
estimated,  marked,  and  stamped  by  the  plaintiff  with  his  own 
stamp,  did  not  pass  to  the  plaintiff. 

The  Imperial  Act  56  & 57  Viet.  ch.  71,  sec.  18,  Rule  5,* 
provides  that  where  there  is  a contract  for  the  sale  of 
unascertained  or  future  goods  by  description,  and  goods  of  that 
description  and  in  a deliverable  state  are  unconditionally 
appropriated  to  the  contract,  either  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the 
seller,  the  property  in  the  goods  thereupon  passes  to  the  buyer. 
Such  assent  may  be  express  or  implied,  and  may  be  given 
either  before  or  after  the  appropriation  is  made.” 

This  rule  was  not  the  enactment  of  any  new  law,  but  was 
simply  declaratory  of  what  was  the  existing  law. 

“ The  selection  of  the  goods  by  one  party,  and  the  adoption 
of  that  act  by  the  other,  converts  that  which  was  before  a mere 
agreement  to  sell  into  an  actual  sale,  and  tlie  property  tliereby 
passes  : ” Rohde  v.  Thwaites  (1827),  6 B.  & C.  388,  per  Holroyd, 
J.;  Blackburn  on  Sales,  2nd  ed.,  p.  128  ; Benjamin  on  Sales,  4th 
ed.,  p.  318  ; Heilbutt  v.  Hickson,  L.R.  7 C.P.  at  p.  449. 
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* The  Sale  of  Goods  Act,  1893. 
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This  was  a sale  of  unascertained  or  future  goods  by  descrip- 
tion, and  714  cords  of  the  wood  described  in  the  contract  were 
delivered  at  the  place  at  which  by  the  contract  they  were  to  be 
delivered  and  in  a deliverable  state — in  the  state  in  which  by 
the  agreement  of  March  tliey  were  to  be  delivered — and  the 
plaintiff,  by  measuring,  estimating,  marking,  and  stamping  them 
with  his  own  stamp,  assented  to  the  delivery  of  them  in  the 
state  in  which  they  were  delivered. 

The  contract  provided  that,  upon  certain  payments  being- 
made  by  the  plaintiff  to  the  defendant  in  respect  of  the  wood 
when  delivered,  the  plaintiff  was  to  be  entitled  to  stamp  the 
wood  with  his  own  stamp,  and,  payments  having  been  made  by 
him  to  the  defendant  in  respect  of  the  wood  far  in  excess  of  the 
payments  required  by  the  contract  to  be  made  by  him  in 
respect  thereof,  he  became  entitled  to  stamp  the  wood  with  his 
own  stamp,  and  he  accordingly,  with  the  assent  of  the  defendant, 
measured,  estimated,  marked,  and  stamped  with  his  own  stamp, 
these  714  cords,  and  doing  this  was  plainly  an  unconditional 
appropriation  by  him  of  those  714  cords  to  the  contract,  and 
the  property  therein  thereupon  passed  to  the  plaintiff:  Young 
V.  Matthews  (1866),  L.R.  2 C.P.  127. 

And  I think  that  it  was  clearly  the  intention  of  the  parties 
that  it  should  so  pass. 

The  fact  that  by  the  agreement  of  March  the  defendant  was 
to  load  the  wood  upon  the  cars  and  to  assort  the  wood  when  so 
loading  it,  and  that  the  plaintiff  was  to  make  the  final  measure- 
ment of  it  in  Montreal,  did  not  prevent  the  property  passing  to 
tlie  plaintiff,  it  being  clearly  the  intention  of  the  parties  that  it 
sliould  so  pass  upon  tlie  plaintiff  stamping  it  with  his  own 
stamp : Twrley  v.  Bates,  2 H.  & C.  200 ; Benjamin,  4th  ed.,  p. 
200;  Blackburn,  2nd  ed.,  p.  190. 

Tlie  plaintiff  must,  therefore,  bear  the  loss  of  the  282]  cords 
of  wood,  which  (piantity  is  arrived  at  in  this  way.  There  were 
714  cords  of  wood  stamped  by  the  plaintiff;  he  received  in 
Montreal  528 j cords;  of  these  91 A formed  no  part  of  the 
stamped  wood  and  must  be  deducted  from  the  523j  cords, 
leaving  481iJ  cords;  and,  deducting  this  from  the  714  cords,  we 
have  282 oi‘  which  the  plaintiff  must  bear  the  loss  and  for 
which  he  must  pay. 
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Assuming  then  that  the  282 1 cords  of  wood  contained  the 
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same  proportions  of  the  different  kinds 

of  wood  as  were  con- 

1901 

tained  in  the  431 1 cords  received  by  the  plaintiff  in  Montreal, 

Wilson 

we  have  the  following  result : — 

V. 

•Shaver. 

Beech,  41  cords  at  $2  . per 

cord  - $82.00 

Armour,  C..J.O. 

Birch,  . 99  “ ‘‘  2.50  “ 

“ - 247.50 

Hard  Maple,  1064  2.75  " 

‘‘  - 292.87 

Soft  Maple,  25^  1.75 

- 44.20 

Culls,  9 “ 1.00 

- 9.00 

“ 14  “ ‘‘  .75  ‘‘ 

“ - 1.13 

282-i 

*676.70 

From  this  sum  of  $676.70  must  be  deducted  the  price  for 
assorting  this  wood,  which  was  not  done  by  the  defendant,  say, 
5 cents  per  cord — $14.12,  leaving  $662.58,  and,  setting  this  off 
against  the  sum  allowed  by  the  trial  Judge  to  the  plaintiff,  we 
have  a balance  in  favour  of  the  defendant  of  $34.99.  This 
balance  cannot  of  course  be  recovered  by  the  defendant^  for  he 
lias  not  completed  his  contract,  but  it  shews  that  the  plaintiff 
is  not  entitled  to  recover. 

The  appeal  will,  therefore,  be  allowed  with  costs,  and  the 
plaintiff’s  claim  and  the  defendant’s  counterclaim  will  each  be 
dismissed  with  costs. 

E.  B.  B. 


S — vor..  1,  o.i,.  R. 
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[IN  THE  COURT  OF  APPEAL.] 

In  RE  Queenston  Heights  Bridge  Assessment. 

Assessment  and  Taxes — International  Bridge. 

In  assessing  for  the  purpose  of  taxation  that  part  of  a bridge,  crossing  the 
Niagara  River,  lying  within  a township  in  Canada,  regard  cannot  be  had  to 
its  value  in  proportion  to  the  value  of  the  franchise  or  of  the  whole  bridge,  pr 
to  the  cost  of  construction,  but  only  to  the  actual  cash  price  obtainable  for 
the  land  and  materials  situate  within  the  township. 

In  re  Bell  Telephone  Company  Assessment  (1895),  25  A.R.  351,  and  In  re  London 
Street  Railway  Company  Assessment  (1897),  27  A.R.  83,  applied. 

Judgment  of  a Board  of  county  Judges  reversed. 

Appeal  from  the  judgment  of  a Board  of  county  court 
Judges. 

The  question  in  the  appeal  was  the  assessable  value  of  the 
Queenston  Heights  bridge,  which  is  built  across  the  Niagara 
river  from  the  village  of  Queenston,  in  the  Province  of  Ontario, 
to  a point  near  the  village  of  Lewiston  in  the  State  of  New 
York.  For  the  purposes  of  the  appeal  it  was  admitted  that  the 
centre  of  the  bridge  was  on  the  international  ‘boundary  line,  and 
that  one  half  of  the  bridge  was  to  be  treated  as  within  the 
township  of  Niagara.  That  half  was  assessed  by  the  Court  of 
Revision  for  that  township  at  $100,000,  but  upon  appeal  to  the 
Board  that  assessment  was  reduced  to  $40,000.  The  evidence 
before  the  Board  shewed  that  the  bridge  was  a suspension 
bridge  with  wire  cables,  built  in  the  year  1899,  and  that  the 
approaches  and  piers  on  the  Canadian  side  and  the  Canadian 
half  of  the  bridge  cost  about  $54,000.  Some  evidence  was  also 
given  of  the  receipts  and  disbursements  for  the  year  1900, 
shewing  a loss  in  running  expenses,  but  it  was  admitted  that 
this  excess  of  expenditure  over  receipts  was  not  likely  to 
continue.  There  was  also  evidence,  based  upon  the  actual  result 
of  the  removal  of  former  bridges  across  the  Niagara  river,  that 
the  material  in  the  bridge  was  worth  but  very  little  more  than 
the  amount  it  would  cost  to  remove  it.  The  bridge  company 
were  willino-  to  consent  to  an  assessment  of  $5000. 

o 

The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  Moss, 
and  Lister,  JJ.A.,  on  the  21st  of  November,  1900. 
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C.  A.  Hasten,  for  the  appellants.  It  is  impossible  to 
distinguish  this  case  from  the  cases  of  In  re  Bell  Telephone 
Company  Assessment  (1898),  25  A.R.  351,  and  In  re  London 
Street  Railway  Assessment  (1900),  27  A.R.  83,  and  the  decision 
of  the  Board  is  erroneous.  Half  a bridge  is,  for  bridge 
purposes,  worse  than  useless,  and  cost  of  construction,  value  of 
franchise,  and  earning  power,  have  nothing  whatever  to  do  with 
the  matter.  The  land  is  of  little  or  no  value,  and  the  material 
in  the  bridge  cannot  be  made  use  of  without  very  great  expense, 
so  that  the  appellants’  offer  to  ffx  the  assessment  at  $5000  is  a 
liberal  one. 

J.  H.  Ingersoll,  for  the  respondents.  It  is  settled  by 
Niagara  Falls  Suspension  Bridge  Co.  v.  Gardner  (1869), 
29  U.C.R.  194,  that  a bridge  of  this  kind  is  to  be  assessed  as 
land  with  buildings  upon  it,  and  the  value  is  most  fairly  arrived 
at  by  deducting  from  the  actual  cost  a reasonable  sum  for 
depreciation.  The  principle  of  ward  assessment,  which  caused 
the  difficulty  in  the  cases  relied  on,  does  not  apply  here.  The 
structure  in  question  must  be  treated,  as  far  as  this  appeal  is 
concerned,  as  wholly  within  the  township,  and  the  fact  that, 
territorially,  the  bridge  comes  to  an  end  half  way  across  the 
river,  should  not  be  regarded.  A purchaser  of  this  half  of  the 
bridge  could  make  use  of  it  as  it  stands,  and  it  is  absurd  to  say 
that  the  ultimate  value  of  the  material  after  the  payment  of  the 
cost  of  removal  is  to  be  the  test  for  assessment  purposes. 

Hasten,  in  reply. 

January  7.  Armour,  C.J.O.  : — The  Assessment  Act  requires 
that  real  property  shall  be  estimated  at  its  actual  cash  value  as 
it  would  be  appraised  in  payment  of  a just  debt  from  a solvent 
debtor. 

The  Act,  therefore,  prescribes  the  standard  by  which  the 
actual  cash  value  is  to  be  ascertained. 

A solvent  debtor,  in  the  more  restricted  sense  of  the  word 
solvent,  is  one  who  is  able  to  meet  all  his  debts  and  obligations 
as  they  mature ; and,  in  the  less  restricted  sense  of  the  word,  is 
one  who  has  sufficient  property  which,  if  converted  into  money, 
will  pay  all  his  debts  and  obligations. 
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The  appraisement  must  be  a just  one,  and  by  it  the  creditor 
should  not  receive,  and  the  debtor  should  not  be  made  to  pay 
either  more  or  less  than  the  amount  of  the  debt. 

^SicHTs^  And  the  property  so  appraised  should  be  convertible  at  once 
Bridge  into  money  at  the  appraised  value. 

Assessme>t.  value  of  that  part  of  the  appellants’  bridge  and  of  the 

Armour,  c.j.o.  approaches  thereto  must  be  ascertained  according  to  the 
prescribed  standard. 

It  cannot  be  ascertained  by  their  cost  nor  by  their  value  in 
connection  with  that  part  of  the  bridge  and  the  approaches  not 
within  the  respondents’  corporation,  but  must  be  valued  as 
separate  and  distinct  therefrom  and  as  unconnected  therewith. 

The  principle  of  the  decisions.  In  re  Bell  Telephone  Com- 
pany Assessment,  25  A.R.  351,  and  In  re  London  Street 
Railway  Company  Assessment,  27  A.R.  83,  is  certainly' 
applicable,  and  should  have  been  applied  to  this  case. 

No  evidence  was  offered  by  the  respondents  before  the 
Board  of  county  court  Judges,  and  the  evidence  adduced  by  the 
appellants  shewed  that  they  purchased  the  suspension  bridge, 
which  crossed  the  river  just  below  the  falls,  with  the  view  of 
utilizing  it  as  much  as  possible  in  the  construction  of  their 
bridge ; that  the  part  of  their  bridge  within  the  respondents’ 
corporation,  and  the  approaches  thereto,  cost  $54,000  ; that  the 
cost  of  removing  that  part  of  the  bridge  would  amount  to  more 
than  could  be  got  for  it  if  removed,  and  that  the  Grand  Trunk 
Suspension  Bridge  cost  $8000  to  remove  and  only  brought 
$9,400. 

The  assessor  of  the  respondents  assessed  that  part  of  the 
■bridge  within  the  respondents’  corporation,  and  the  approaches 
thereto,  at  $100,000;  the  court  of  revision  reduced  this  assess- 
ment to  $75,000,  and  the  Board  of  county  court  Judges  reduced 
this  assessment  to  $40,000,  evidently  basing  their  assessment 
upon  the  actual  cost  of  construction,  and  holding,  erroneously 
in  my  opinion,  that  the  principle  of  the  above  quoted  decisions 
was  inapplicable. 

It  is  difficult  upon  the  evidence  before  us  to  determine  with 
precision  what  the  assessment  ought  to  be,  but  counsel  for  the 
appellants  expressed  their  willingness  to  consent  to  an  assess- 
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ment  of  $5000,  and  I think  tliat  this  is  a sufficiently  liberal 
amount. 

The  assessment  will  therefore  be  fixed  at  that  sum,  and  the 
respondents  must  pay  the  appellants’  costs  of  this  controversy 
from  the  beginning  and  of  this  appeal. 

OsLER,  J.A.  : — I cannot  but  think  that  if  the  learned  Board 
of  county  court  Judges  had  applied  to  this  case  when  it  came 
before  them  the  principles  enunciated  with  sufficient  clearness 
by  this  court  in  In  re  Bell  Telephone  Company  Assessment, 
25  A.R. '351,  and  In  re  London  Street  Railway  Company 
Assessment,  27  A.R.  83,  this  appeal  would  have  been  unneces- 
sary. In  considering  and  applying  those  cases  and  in  the 
discussions  to  which  they  have  given  rise,  the  fact  is  generally 
io^nored  or  lost  sight  of  that  the  courts  have  been  dealing  witli 
' the  assessment  of  a class  of  property  not  contemplated  as 
assessable  when  the  Assessment  Act,  from  which  the  existing 
Act  conies,  was  passed,  and  which  was  not  in  practice  attempted 
to  be  assessed  for  many  years.  Such  property  must,  nevertheless, 
be  assessed,  as  it  is  now  held  to  be  assessable,  according  to  the 
method  and  on  the  principle  which  the  Act  itself  lays  down, 
even  though  from  its  nature  it  may  be  difficult  to  arrive  at  or 
ascertain  its  true  value  in  that  way.  Practically,  therefore,  it 
must  be  assessed  almost  by  what  may  be  called  a rule  of 
thunib.  If  this  results  in  injustice,  the  remedy  rests  with  the 
Legislature,  not  with  the  courts,  and  in  endeavouring  to  find  one, 
popular  clamour  is  not  likely  to  be  the  safest  adviser.  The 
assessment  should  therefore  be  reduced  to,  at  the  most,  the  sum 
of  $5000,  which  is  more  in  accord  with  the  evidence  than 
any  other  that  I can  suggest. 

The  appellants  must  pay  the  costs  throughout. 

Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  allo'wed. 

\x.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

Ward  v.  Bradley. 

Gift — Donatio  Mortis  Causa — Mortgage. 

The  holder  of  two  mortgages,  while  very  ill  and  about  to  start  on  a journey  for 
the  benefit  of  his  health,  handed  the  mortgages  and  some  title  deeds  to  the 
defendant,  telling  her  that  they  were  for  her  and  that  he  would  execute  an 
assignment  of  them  to  her  if  one  were  prepared  and  sent  to  him.  The  mort- 
gagee died  two  months  later,  no  assignment  having  been  executed  by  him, 
and  one  of  the  mortgages  having  been  partially  discharged  by  him : — 

Held,  that  there  had  not  been  a donatio  mortis  causa  of  the  mortgages,  but 
merely  an  incomplete  and  ineffective  gift  inter  vivos,  and  that  the  mort 
gages  formed  part  of  the  mortgagee’s  estate. 

Judgment  of  Meredith,  C.J.,  affirmed. 

Appeal  by  the  defendant  and  cross-appeal  by  the  plaintifi' 
from  the  judgment  at  the  trial. 

The  plaintiff,  who  was  a married  woman  living  at  Petrolea, 
brought  the  action  against  the  defendant,  who  was  the  surviv- 
ing executor  of  one  R.  I.  Bradley,  asking  for  payment  of  $6000, 
which  she  alleged  R.  I.  Bradley  had  agreed  to  pay  to  her  or  to 
leave  to  her  by  his  will,  and  for  a declaration  that  two  mort- 
gages held  by  R.  T.  Bradley  had  been  given  to  her  by  him, 
mortis  causa. 

Bradley  had  for  many  years  lived  with  the  plaintiff  and  her 
family  as  a boarder  in  a house  belonging  to  her,  and  in  the  year 
1888  she,  at  his  request,  moved  into  a house  of  his,  he  at  that 
time  promising  to  enlarge  and  improve  her  house.  He  did  not 
do  tliis,  and  in  the  year  1896  removed  her  house  to  a lot  owned 
by  him  and  promised  to  build  for  her  on  her  lot  a new  house  to 
cost  $4000  to  $5000.  Plans  for  the  house  were  prepared,  but 
Bradley  fell  into  ill  health  and  then  told  the  plaintiff  that  he 
would  give  her,  or  leave  her,  $5000  or  $6000  instead.  In 
February,  1899,  Bradley  went  to  California  for  the  benefit  of 
his  health,  and  died  there  on  the  27th  of  March,  1899.  A few 
days  before  his  death  he  made  his  will,  in  which  there  was  no 
bequest  to  the  plaintiff,  but  at  the  same  time  the  attorney  who 
drew  the  will  wrote  out  under  Bradley’s  instructions  a che(]ue 
in  the  plaintiff’s  favour  for  $5000.  Bradley  was  too  ill  to  sign 
the  che(pie,  and  after  some  discussion  as  to  the  possibility  of  its 
being  accepted  by  the  baidv  if  signed  by  mark,  he  decided  to  let 
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the  matter  stand  for  a day  or  two,  and  nothing  further  was 
done.  Just  before  his  death  Bradley  told  his  brother  of  his 
wish  to  give  the  plaintiff  $5000  and  made  the  brother,  who  was 
one  of  the  executors  named  in  the  will,  but  who  died  soon  after 
the  testator,  promise  that  his  wishes  would  be  carried  out. 
Upon  this  state  of  facts  Meredith,  C.J.,  before  whom  the  action 
was  tried  at  Sarnia,  on  the  2nd  of  May,  1900,  held  that  there 
was  a sufficiently  corroborated  agreement  by  Bradley,  for  good 
consideration,  to  leave  the  plaintiff  at  least  $5000  by  his  will, 
and  he  gave  judgment  in  her  favour  for  that  sum  and  costs. 

As  to  the  alleged  donation  the  evidence  of  the  plaintiff,  who 
was  the  only  witness  who  could  speak  as  to  what  took  place 
when  the  mortgages  were  handed  to  her,  was,  in  its  essential 
statements,  as  follows:  ‘‘ Q.  You  describe  him  as  a very  sick 
man  ? A.  Yes.  Q.  What  was  his  own  idea  about  his  condition 
at  that  time  ? A.  What  he  told  me  just  before  he  left — on  a 
Wednesday  before  he  left — he  left  on  a Monday  and  on  the 
Wednesday  before  he  left  he  told  me  the  doctor  in  Toronto  had 
ordered  him  to  go  to  California — that  if  there  was  any  chance 
at  all  for  him  he  would  get  it  there — that  there  might  be  a 
chance  but  a small  chance  ; and  he  said  he  was  going  to  Cali- 
fornia and  he  would  be  gone,  if  his  health  improved  he  would 
stay  three  months,  but  if  his  health  did  not  improve  he  would 
return.  Q.  Did  you  have  any  more  talk  with  him  ? A.  Yes. 
He  did  not  say  he  would  not  get  better,  but  he  said  he  had  not 
much  hopes  of  getting  better.  He  said  life  was  uncertain  with 
him  just  then.  Q.  Then  he  left  on  the  Monday,  you  say.  Can 
you  say  what  his  expectations  were  as  to  his  ever  seeing  you 
again,  from  what  he  said  ? A.  No,  he  did  not  say  that  he  would 
never  see  me  again ; he  just  told  me  that  he  had  that  chance. 
Q.  And  I suppose  that  he  was  hopeful  ? A.  He  was  hopeful 
that  he  might  get  better.  Q.  Did  aTiything  pass  between  you 
about  some  property  before  he  went?  A.  Yes  ; on  the  Saturday 
before  he  went  away  he  came  up  to  my  house,  and  he  told  me 
that  he  was  going  to  give  me  some  papers  and  he  wanted  me  to 
take  those  papers  to  Mr.  Kittermaster,  of  Sarnia,  and  have  it 
turned  over  in  that  way  ; he  told  me  to  have  them  turned  over. 
He  said,  ‘ You  can  take  them  down  town  and  luive  tliem  done  in 
Petrolea,  but,’  lie  said,  ‘ I think  you  had  better  go  to  Mr.  Ivitter- 
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master,  for  I think  he  is  a very  fair  and  good  man.’  That  is 
the  way  he  spoke  to  me.  Q.  What  did  he  do  with  the  papers 
he  had  ? A.  He  also  told  me  that  he  intended  to  come  to  Sarnia 
himself  that  week  but  he  found  he  was  too  weak  ; but  he  said 
I could  get  along  myself  and  I could  take  Alec,  meaning  my 
son-in-law,  with  me  to  Sarnia.  And  those  papers  were  on  the 
sideboard  at  the  time  he  was  talking  to  me.  Q.  What  room 
was  it  in  ? A.  I was  in  the  dining-room.  Q.  Was  that  the 
same  room  in  which  the  sideboard  was  ? A.  Yes.  Q.  The 
papers  were  then  on  the  sideboard  ? A.  Yes.  Q.  How  near  to 
him  ? A.  Well,  he  was  lying  on  the  couch.  Q.  And  he  had  put 
them  there  himself,  had  he  ? A.  He  had  put  them  there  him- 
self. Q.  How  were  the  papers  ? A.  The  papers  were  altogether 
when  they  were  lying,  and  they  were  tied  up — I think  so — a 
cord  tied  around  them.  Q.  Would  you  recognize  them  ? Is 
this  the  kind  of  thing  ? A.  Yes.  Q.  Were  they  in  envelopes 
like  this  ? A.  Yes.  Q.  That  is  the  parcel,  or  like  that  parcel  ? 
A.  Yes.  Q.  I see  some  writing  on  the  envelope  there  ? A.  Yes. 
Q.  Whose  is  it  ? A.  That  is  Mr.  Bradley’s,  I think.  Q.  The 
lead-pencil  writing?  A.  Yes,  that  was  on  it.  Q.  Was  that  on 
it  at  the  time  ? A.  Yes.  Q.  The  words  are,  ‘ Mrs.  Annie  Ward, 
Petrolea’?  . A.  Yes.  Q.  On  the  other  side  there  is  some  writing; 
what  is  that  ? A.  That  is  ‘ R.  I.  Bradley.’  Q.  Whose  hand- 
writing is  that?  A.  That  is  his  own.  Q.  Was  the  envelope 
sealed  up  at  that  time,  or  was  it  open  at  the  end  as  they  are 
now  ? A.  They  were  open.  Q.  Just  as  they  are  now  ? A.  Yes. 
Q.  They  were  lying  there  on  the  sideboard  in  sight  of  both  of 
you  ? A.  Yes.  Q.  He  lying  on  the  sofa  or  couch  ? A.  Yes. 

Q.  And  you  sitting  in  the  room  ? A.  Yes Q.  Did 

they  come  into  your  possession  afterwards  ? A.  Yes.  Q.  From 
whom  ? A.  Mr.  Bradley.  Q.  Wlien  was  that  ? A.  On  Monday 
before  lie  left  for  California  I was  packing  his  clothes,  put- 
ting them  away,  and  after  I had  them  arranged  and  fixed  for 
him  he  called  me  over  and  he  had  these  papers,  and  he  opened 
them,  untied  them  himself,  and  opened  them  and  shewed  them 
to  me,  and  he  says,  ‘ Those  are  the  papers  that  I was  telling  you 
about.’  He  says,  ‘ You  understand  what  I told  you  about 

them  ?’  And  1 answered  him,  ‘Yes’;  and  he  told  me  to  put 
them  together  and  tie  them,  and  I done  so.  He  gave  me  the 
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papers  into  my  hand,  and  told  me  those  papers  were  for  me. 
Q.  Did  you  know  what  the  papers  were  ? A.  Not  at  that  time. 
Q.  What  are  they  ? A.  Well,  some  mortgages,  and  there  is  a 
deed  of  land  and  mortgages  ; I think  that  is  all.  Q.  Two  mort- 
gages and'  the  deeds  that  go  with  the  mortgages?  A.  Yes. 
Q.  Then  he  said  they  were  for  you  and  gave  them  over  to  you 
in  your  hand  as  you  have  described  ? A.  Yes.  Q.  Then  what  did 
you  do  with  them  ? A.  I kept  them  in  my  own  hand  until  I 
went  into  my  own  room  after  Mr.  Bradley  went  downstairs  and 
I locked  them  in  my  bureau  drawer.  Q.  And  you  have  had 
them  ever  since  ? A.  Yes.” 

On  her  cross-examination  she  said  : 

“ Q.  What  was  the  first  thing  that  he  said  to  you  about  the 
papers  ? A.  He  told  me  he  was  going  to  leave  some  papers  with 
me  to  have  turned  over  to  myself  and  that  I was  to  take  them 
to  lawyer  Kittermaster  and  have  them  done.  Q.  Done  ? A. 
Turned  over.  Q.  The  first  thing  he  said  was,  ' I have  brought 
some  papers  which  are  for  you  ’ ? A.  He  said,  ‘ I am  going  to 
leave  some  papers  with  you  for  yourself.’  Q.  Then  what  else  ? 
A.  He  says,  ' I want  you  to  have  them  turned  over.’  Q.  What 
else?  A.  To  myself — turned  over  in  my  own  name.  Q.  Those 
were  the  words  he  used  ? A.  Yes.  And  then  he  told  me  to 
make  a will.  He  said  he  wanted  to  go  to  see  lawyer  Kitter- 
master himself  but  he  found  he  was  too  weak,  but  I could  do 
just  as  well,  and  I could  take  Alec  with  me,  meaning  my  son-in- 
law — that  I would  be  able  to  get  along  myself  all  right.  Q.  Is 
that  all  that  took  place  ? A.  TJiat  is  all  that  took  place  that 
day.  Q.  He  said  in  effect,  ‘ I have  got  some  papers  that  I want 
you  to  take  with  you  for  yourself,  and  I want  you  to  take  them 
to  lawyer  Kittermaster  and  have  them  turned  over  to  yourself  ’ ? 
A.  Yes.  Q.  Did  he  give  them  to  you  ? A.  No,  not  on  Saturday. 
Q.  Did  he  shew  you  what  papers  they  were  ? A.  No.  Q.  Did 
he  say  what  the}^  were  ? A.  No.  Q.  Did  not  know  what  they 
were  ?'  A.  No.  Q.  Did  he  point  to  them  or  any  tiling  of  tliat 
sort  ? A.  No.  Q.  Did  not  know  wliat  papers  lie  was  referring 
to  at  all  ? A.  No.  Q.  You  are  cpiite  sure  ? A.  Quite  sure.  Q. 
Were  not  they  on  the  sideboard  ? A.  The  papers  were  tied 
and  on  the  sideboard.  I saw  them  there — the  package 
of  papers.  Q.  Did  you  know  these  were  the  pajiers  he 
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was  referring  to?  A.  No.  Q.  Then  what  is  the  next  thing  that 
took  place  about  this  ? A.  On  Monday  when  I was  packing  his 
valise  for  him  and  fixing  his  things  to  go  away,  after  I was 
through  fixing  them  up,  before  the  valise  was  closed,  he  called 
me  over  and  told  me,  ‘ This  was  the  papers  I told  you  about  on 
Saturday.  I want  you  to  take  those  papers  ’ — he  told  me 
again  distinctly  to  take  them  to  law^mr  Kittermaster.  Q.  And 
get  them  turned  over  ? A.  And  get  them  turned  over.  Q.  He 
did  not  tell  you  he  had  been  to  see  Mr.  Kittermaster  ? A.  Yes, 
he  did,  and  that  he  was  out.  Q.  And  he  did  not  tell  you  when 
he  had  been  there  ? A.  No.  Q.  Then,  of  course,  you  did  as  you 
were  told ; you  went  to  lawyer  Kittermaster  to  have  them 
turned  over  ? A.  After  he  was  dead.  Q.  Why  did  not  you  take 
them  while  he  was  alive  ? A.  I cannot  answer.  Q.  The  fact  of 
the  matter  is,  is  it  not,  that  you  thought  if  he  came  back  you 
would  sooner  he  had  his  papers  exactly  in  the  position  he  left 
them  ? A.  I felt  like  that.  Q.  That  was  the  reason  ? A.  That 
was  my  reason.  Q.  You  never  intended  to  take  them  to 
lawyer  Kittermaster  if  he  came  back  ? A.  No,  I would  never 
have  taken  them  if  he  came  back.  Q.  Then  as  a matter  of  fact 
you  never  intended  to  carry  out  what  he  told  you  about  them  ? 
A.  Before  he  died,  no.” 

No  assignment  of  the  mortgages  was  executed,  and  shortl}^ 
before  his  death  a payment  was  made  to  the  testator  of  part  of 
the  money  secured  by  one  of  the  mortgages,  and  a partial  dis- 
charge was  executed  by  him. 

Upon  this  question  the  learned  Chief  Justice  gave  the  fol- 
lowing judgment : 


Meredith,  C.J.  : — With  regard  to  the  second  branch  of  the 
case  I think  it  may  be  open  to  question  as  to  whether  the 
testator  ever  intended  that  these  two  provisions  should  have 
been  made  for  this  family.  He  may  have  intended  it ; if  he 
did  then,  unfortunately,  his  intention  cannot  be  carried  out  by 
reason  of  the  insufficiency  of  the  means  he  took  to  carry  that 
intention  into  effect.  If  the  documents  had  been  handed  simply 
to  Ml’S.  Ward,  telling  her  that  they  were  for' her,  and  if  handed 
at  a time  when  there  was  an  apprehension  of  death  on  the  part 
of  the  deceased,  there  would  have  been  clearly  a good  donatio 
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mortis  causa.  I think,  however,  that  the  evidence  makes  it 
clear  that  it  is  impossible  to  give  effect  to  the  transaction  as  a 
donatio  mortis  causa.  In  order  that  the  transaction  should 
operate  as  a donatio  mortis  causa  it  is  of  the  essence  of  it  that 
there  should  be  revocability,  and  that  it  should  be  a donatio 
not  to  take  effect  in  the  event  of  the  recovery  of  the  donor. 
The  evidence  negatives  the  existence  of  these  two  essential  ele- 
ments, and  shews  that  it  was  intended  that  this  should  be  a 
complete  present  gift,  not  one  revocable  at  all — not  one  that 
was  to  be,  as  far  as  the  parting  with  the  property  was  concerned, 
implemented  by  anything.  The  statement  made  when  the 
paper  was  handed  to  Mrs.  Ward  was  : “ These  are  yours.  Take 
them  to  Mr.  Kittermaster  and  get  him  to  draw  a transfer  of 
them  to  you.”  It  is  plain,  therefore,  that  the  intention  was  that 
the  property  should  be  then  transferred,  and  I think  that  neces- 
sarily excludes  the  idea  of  a donatio  mortis  causa.  It  is 
possible  there  might  be  some  cases  in  which  the  transaction 
might  operate  the  other  way.  I do  not  think  this  is  one  of 
those.  I do  not  think  it  is  necessar}^  to  say  anything  more  upon 
this  branch  of  the  case,  except  that  I think  the  plaintiff’s  con- 
tention upon  the  facts,  treating  it  as  a gift  inter  vivos,  it  is 
manifest  cannot  be  supported.  It  was  an  incomplete  gift.  I 
thought  at  one  time  that  it  might  be  possible  to  argue  that 
there  was  a trust  created,  but  I think  the  distinction  made  in 
the  course  of  the  argument  renders  it  impossible  for  any  con- 
tention to  be  maintained  upon  that  ground. 

The  appeal  and  cross-appeal  were  argued  before  Armour, 
C.J.O.,  OsLER,  Moss,  and  Lister,  JJ.A.,  on  the  23rd  and  24th  of 
November,  1900. 

Riddell,  Q.C.,  for  the  defendant.  The  evidence  in  support 
of  the  alleged  agreement  is  not  of  the  strong  and  consistent 
nature  which  is  necessary  in  a case  of  this  kind  : Sm  ith  v. 
Smith  (1897),  29  O.R.  309  ; (1899),  26  A.K  397  ; Cross  v. 
Cleary  (1898),  20  O.R.  542;  and  there  is  not  sufficient  cor- 
roboration. The  unsigned  checpie  is  no  evidence  of  intention  to 
pay  the  amount  mentioned  in  tlie  cheque,  but  i*ather  of  the 
contrary,  and  it  is,  therefore,  not  of  any  value  as  corroborative 
evidence;  Tucker  v.  McMa.hon  (1896),  11  O.R.  718.  The  most 
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that  is  made  out  is  an  intention  by  Bradley  to  benefit  the  plain- 
tiff and  her  children,  not  an  enforceable  agreement. 

AyleswortJi,  Q.C.,  and  F.  W.  Kittermaster,  for  the  plaintiff. 
This  is  not  a case  of  mere  bounty  on  the  part  of  the  testator, 
but  a claim  for  the  price  agreed  to  be  paid  by  him  for  property 
of  the  plaintiff  taken  by  him,  and  though  this  price  may  have 
been  far  more  than  the  value  of  that  property,  that  is  no  reason 
why  the  agreement  should  not  be  enforced  if  established.  The 
evidence  does  establish  it  clearly,  and  there  is  ample  corrobora- 
tion : Parker  v.  Parker  (1881),  32  C.P.  113  : Radford  Mac- 
donald (1891),  18  A.R.  167.  The  plaintift  should  also  be 
declared  entitled  to  the  two  mortgages.  Tiiere  was  undoubtedly 
a delivery  of  the  subject  matter  of  the  gift  in  contemplation  of 
death.  The  gift  did  not  become  irrevocable  upon  the  delivery 
of  the  papers  to  the  plaintiff,  for  until  the  mortgagee  executed 
an  assignment  he  could  exercise  control.  The  possible  intention 
to  execute  an  assignment  and  so  to  convert  the  donatio  mortis 
causa  into  a gift  inter  vivos  does  not  vitiate  the  donatio.  A 
stipulation  that  the  gift  is  .to  be  returned  to  the  donor  if  he 
recovers  is  not  necessary  ; that  is  implied,  and  it  is  apparent 
from  the  plaintiff’s  evidence  that  she  felt  that  this  understand- 
ing was  attached  to  the  gift : Duffield  v.  Ehves  (1829),  2 Bli. 

N. B.  260  ; Gardner  v.  Parker  (1818),  3 Madd.  184  ; Miller  v. 
Miller  (1735),  3 P.  ‘Wms.  356  ; Freeman  v.  Freeman  (1889),  19 

O. R.  141  ; Hall  v.  Hall  (1891),  20  O.R.  684;  (1892),  19  A.R. 
292. 

Riddell,  in  reply. 

At  the  conclusion  of  the  argument  tlie  appeal  was  dismissed, 
and  judgment  was  reserved  upon  the  cross-appeal. 


January  7.  Armour,  C.J.O.  : — I agree  with  the  disposition 
of  this  case  made  by  the  learned  trial  Judge,  and  I am  of 
the  opinion  that  Ins  judgment  ought  to  be  affirmed,  and  the 
aj)peal  and  cross-appeal  be  dismissed  with  costs. 

OsLER,  J.A. : — We  dismissed  tlie  principal  appeal  on  the 
argument.  I liave  since  considered  tlie  arguments  and  authori- 
ties aildressed  to  us  and  cited  on  tlie  plaintiff’s  cross-appeal 
from  the  judgment  at  the  trial  so  far  as  it  determined  that 
there  had  been  no  effectual  donatio  mortis  causa  of  the  two 
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mort^asfes  mentioned  in  the  evidence.  I do  not  think  it 
necessary  to  say  more  than  that  I agree  with  the  reasons  and 
conclusions  of  the  learned  trial  Judge  upon  this  point  and 
would,  therefore,  dismiss  the  cross-appeal  also. 

I refer  to  Lee  v.  Bank  of  British  North  America  (1879),  80 
C.P.  255,  and  cases  there  cited;  Travis  v.  Travis  (1886),  12 
A.R.  438;  Hall  y.  Hall,  19  A.R.  292;  Sherratt  Merchants 
Bank  (1894),  21  A.K  473  ; Brown  v.  Davy  (1889),  18  O.K  539. 
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Moss,  J.A. : — I am  of  the  same  opinion. 


Lister,  J.A. : — Under  the  circumstances  here  it  would  seem 
clear  that  the  plaintiff’s  claim  as  a donee  under  a gift  mortis 
causa  of  the  mortgages  in  question  cannot  be  upheld.  One 
essential  of  such  a gift  is  that  it  be  made  under  circumstances 
which  shew  that  it  is  to  take  effect  only  in  the  event  of  the 
donor’s  death  from  his  then  existing  disorder ; in  other  words, 
that  the  subject  matter  of  the  gift  is  to  revert  to  the  donor  in 
the  event  of  his  recovery.  “A  party,”  said  Lord  Cottenham  in 
Edivard  v.  Jones  (1836),  1 Myl.  & Cr.  226,  “making  a donatio 
mortis  causa  does  not  part  with  the  whole  interest,  save  only  in 
a certain  event ; and  it  is  of  the  essence  of  such  a gift,  that  it 
shall  not  otherwise  take  effect.  ...  A donatio  mortis 
causa  leaves  the  whole  title  in  the  donor,  unless  the  event  occurs 
which  is  to  divest  him.” 

But  if  the  intention  of  the  donor  is  to  make  an  absolute 
and  unconditional  gift,  it  cannot  operate  as  a donatio  mortis 
causa : Edward  v.  Jones,  1 Myl.  & Cr.  226,  and  see  Tate 
V.  Hilbert  (1793),  2 Ves.  Jun.  Ill  ; Walter  y.  Hodge  (1818),  1 
Wils.  Ch.  445  ; Moore  v.  Moore  (1874),  L.R.  18  Eq.  474.  Also 
notes  to  Ward  v.  Turner,  the  leading  case  on  the  doctrine  of 
donationes  mortis  ca,usd,  1 W.  & T.L.C.,  7th  ed.,  at  p.  401  et  seq., 
where  many  American  as  well  as  the  English  cases  are  collected, 
and  1 Williams  on  Executors,  9th  ed.,  p.  681,  et  seq. 

In  the  present  case  tliere  is  nothing  in  the  evidence  to  shew 
that  when  the  deceased  handed  the  mortgages  to  the  plaintiti'  ho 
intended  that  she  should  acquire  a title  thereto  only  in  case  of 
Ids  death.  On  the  contrary,  it,  in  my  opinion,  establishes  tliat 
he  intended  by  a further  act,  i.e.,  the  execution  of  a deed  of 
assignment,  to  transfer  them  to  her  unconditionally  and  irrevoc- 
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ably,  and,  therefore,  wliat  occurred  did  not  bring  the  gift  within 
the  description  of  a gift  mortis  causa,  and  did  not  and  could 
not  operate  as  a gift  of  that  kind.  Nor  does  the  evidence  sup- 
port the  contention  at  the  bar  of  the  learned  counsel  for  the 
plaintiff  that  the  gift  was  an  executed  or  completed  gift  inter 
vivos.  Delivery  with  intent  to  immediately  pass  the  title  of 
the  thing  given  to  ■ the  donee  is  essential  to  constitute  such  a 
gift ; in  other  words,  the  delivery  must  be  such  as  to  vest  the 
donee  with  the  dominion  and  control  of  the  property  and  to 
absolutely  divest  the  donor  of  his  dominion  and  control,  and 
the  delivery  must  be  made  with  the  intention  of  vesting  the 
title  of  the  property  in  the  donee.  In  In  re  Ridgeway  (1885), 
15  Q.B.D.  447,  Cave,  J.,  stated  the  rule  in  these  words;  “ Now 
it  is  necessary,  in  order  to  establish  a gift  of  this  kind  {inter 
vivos),  to  shew  circumstances  from  which  an  intention  of  making 
an  immediate  present  gift  may  reasonably  be  inferred.  Circum- 
stances from  which  an  intention  of  making  a future  gift  may 
reasonably  be  inferred  will  not  be  sufficient.  It  must  be  an 
immediate  present  gift The  applicants  must,  how- 

ever, prove  circumstances  from  which  it  can  fairly  be  inferred 
that  the  donor  intended  to  make  an  immediate  gift,  so  that  the 
thing  given  then  ceased  to  be  the  donor’s  and  became  the  pro- 
perty of  the  donee.” 

The  evidence  here  clearly  shews  that  the  intention  of  tlie 
deceased  was  that  the  mortgages  should  subsequently  be  trans- 
ferred, or,  as  the  plaintiff  expresses  it,  “ turned  over  ” to  her  by 
a formal  deed  of  assignment  to  be  prepared  by  his  solicitor,  and 
forwarded  to  him  to  California  to  be  there  executed  by  him. 
No  assignment  was  executed.  Besides  the  fact  that  the  deceased 
shortly  before  his  death  executed  a partial  discharge  of  one  or 
both  of  the  mortgages  in  question,  there  was  other  evidence 
given  at  the  trial  which  would  indicate  that  he  at  least  looked 
upon  the  mortgages  as  his  own.  Adopting  the  language  of 
Plumer,  M.R.,  in  Hooper  v.  Goodwin  (1821),  1 Swanst.  485,  the 
evidence  establishes  only  a clear  intention  to  relinquish  ; the 
donor  meant  to  do  a further  act ; it  was  not  done ; the  Court 
cannot  supply  it.  The  gift  is  inclioate  and  imperfect.  See 
Antrohas  v.  Smith,  (1805),  12  Ves.  89;  Edwards  v.  Jones, 
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1 Myl.  & Cr.  226;  Cotteen  v.  Missing  (1815),  1 Madd.  176; 

Richards  v.  Delbridge  (1874),  L.R  18  Eq.  11.  ^ 

No  question  has  arisen,  and  none  could  well  arise  under  the  Ward 
evidence  here,  of  a trust  having  been  created.  Bradley. 

In  the  view  I take  of  this  case  I do  not  deem  it  necessary  : 

to  enter  upon  an  enquiry  as  to  whether  the  plaintiff’s  evidence 
has  or  has  not  been  sufficiently  corroborated  in  respect  to  her 
claim  to  the  mortgages  in  question.  In  my  opinion  this  appeal 
should  be  dismissed. 

Appeal  and  cross-appeal  dismissed. 

R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

James  v.  Grand  Trunk  Railway  Company  c.  a^ 

1901 

Railways — Fences — Culvert — Animals  on  Track — Negligence.  

Jan.  7. 

The  plaintiff’s  horses,  which  were  in  a field  on  one  side  of  the  defendants’  line  of 
railway,  passed  to  a field  on  the  other  side  through  an  unfenced  culvert  over 
which  the  line  ran,  and,  the  fence  in  that  field  being  broken,  wandered  to  the 
highway,  and  then  at  a crossing  went  on  the  line  of  railway  and  were 
killed  : — 

Held,  that  the  defendants  were  bound  to  fence  the  culvert,  and  that  not  having 
done  so  they  could  not  set  up  that  the  horses  were  not  lawfully  on  the  high- 
way, or  defeat  the  plaintiff’’s  claim  to  damages. 

Judgment  of  Street,  J.,  31  O.R.  672,  affirmed. 

Young  v.  Erie  d;  Huron  Ry.  Co.  (1896),  27  O.R.  530,  commented  on. 

An  appeal  by  the  defendants  from  the  judgment  of  Street, 

J.,  reported  31  O.R.  672,  was  argued  before  Armour,  C.J.O., 

OsLER,  Moss,  and  Lister,  JJ.A.,  on  the  1 9th  of  November, 

1900.  The  facts  are  stated  in  the  judgments,  and  the  line  of 
argument  is  there  indicated. 

H.  S.  Osier,  for  the  appellants. 

Teetzel,  Q.C.,  and  George  C.  Thomson,  for  the  respondent. 

January  7.  Armour,  C.J.O.  : — The  judgment  appealed  from 
is,  in  my  opinion,  right  and  should  be  affirmed. 

The  duty  imposed  by  law  upon  the  defendant  company  of 
erecting  and  maintaining  fences  on  each  side  of  their  railway  is, 
as  regards  adjoining  proprietors,  an  absolute  one. 
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And  the  object  and  intent  of  the  Legislature  was  to  impose 
the  same  duty  upon  the  railway  company  towards  their  adjoin- 
ing proprietors  as  was  incumbent  upon  any  other  proprietor  by 
the  common  law,  who  was  bound,  as  to  his  adjoining  proprietor, 
by  law,  agreement,  or  prescription,  to  erect  and  maintain  fences 
between  their  respective  lands. 

And  it  was  the  intention  of  the  Legislature  that  the  same 
consequences  should  flow  from  the  neglect  of  the  duty  in  the 
one  case  as  in  the  other. 

And  I do  not  think  that  sub-sec.  3 of  sec.  194  of  the  Rail- 
way Act,  51  Viet.  ch.  29  (D.),  as  amended  by  53  Viet.  ch.  28,  sec. 

2 (D.),  has  the  eflfect  of  limiting  the  absolute  duty  imposed  by 
law  upon  the  railway  company,  or  the  consequences  flowing 
from  the  neglect  of  such  duty. 

The  learned  Chancellor,  however,  thought  in  Young  v.  Erie 
and  Huron  R.  W.  Co.  (1896),  27  O.R.  530,  that  the  conse- 
quences of  the  neglect  by  the  railway  company  of  their  duty  to 
erect  and  maintain  fences  on  each  side  of  their  railway  were 
limited  by  this  section  to  injury  caused  to  animals  by  the  com- 
pany’s trains  or  engines. 

The  result  of  this  decision  would  be  that  if,  through  their 
neglect  to  fence,  animals  of  the  adjoining  proprietor  got  upon  the 
railway  lands  and  were  killed  in  any  other  way  than  by  the 
company’s  trains  or  engines,  as  for  example,  by  falling  through 
bridges  or  into  culverts,  or  down  embankments,  tlie  company  , 
would  not  be  liable. 

This  decision  is  contrary  to  the  view  of  the  Court  of  Queen’s 
Bench  in  Bi^own  v.  Grand  Trunk  R.W.  Co.  (1865),  24  U.C.R. 
350,  and  is,  in  my  opinion,  erroneous. 

It  was  the  clear  duty  of  the  defendant  company  to  erect  and 
maintain  fences  on  each  side  of  their  railway  where  the  culverts 
were,  and  the  evidence  shewed  that  it  was  quite  practicable  to 
do  so,  and,  by  reason  of  their  neglect  to  do  so,  the  plaintifl's 
liorses  escaped  through  one  of  tlie  culverts  into  anotlier  held 
and  thence  upon  the  highway,  and  thence  from  the  highway, 
tlirougli  defect  in  the  defendant’s  cattle  guard  at  the  liigliway, 
upon  their  railway  and  were  killed. 

The  horses  having  got  upon  the  highway  through  the  neglect 
of  the  defendant  company  to  fence,  the  defendant  company 
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could  not  set  up  that  they  were  unlawfully  upon  the  highway, 
and  being  lawfully  on  the  highway  the  defendant  company  were 
liable  to  the  plaintiff  for  their  neglect  in  not  maintaining  at  the 
highway  sufficient  cattle  guards  to  prevent  the  horses  getting  on 
the  railway. 

And  I do  not  think  that  in  any  view  of  the  case  the  damages 
could  be  said  to  be  too  remote  having  regard  to  the  decision  in 
Sneesby  v.  Lancashire  and  Yorkshire  li.W.  Co.  (1874),  L.R.  9 
Q.B.  263 ; (1875),  1 Q.B.D.  42,  and  the  cases  there  cited. 

I refer  to  Ricketts  v.  East  and  West  India  Docks  R.  W.  Go. 
(1852),  12  C.B.  160;  Lawrence  v.  Jenkins  (1873),  L.R.  8 Q.B. 
274;  Dixon  v.  Great  Western  R.W.  Co.,  [1896]  2 Q.B.  333; 
[1897]  1 Q.B.  300;  Daniels  v.  Graaid  Trunk  R.W.  Oo.  (1885), 
11  A.R.  471. 

The  appeal  will  be  dismissed  with  costs. 


OsLER,  J.A. The  defendants’  line  passes  through  a farm, 
severing  part  of  it  into  two  fields,  a south  field  and  a north 
field.  At  one  place  there  is  a depression  through  which 
runs  a stream,  and  over  this  the  track  is  carried  by  means  of  an 
arched  culvert,  fifteen  feet  from  the  ground.  The  railway  fence 
on  each  side  of  the  defendant’s  land  is  turned  into  the  culvert. 
The  culvert  is  not  fenced  or  gated,  and  through  it,  when  the 
stream  is  dry  or  low,  cattle  and  horses  can  readily  pass  from 
one  field  to  the  other.  The  culvert  was  constructed  for  the  pur- 
pose of  the  stream,  and  not  for  a cattle  pass  or  farm  crossing. 
There  is  no  physical  difficulty  as  regards  either  the  conforma- 
tion of  the  land  or  interference  with  the  water  course  in  the 
way  of  continuing  the  company’s  fences  through  the  farm  at 
this  point  in  line  with  the  other  part  of  their  fences,  and  they 
had  been  required  by  the  landowner  to  fence  the  culvert.  • They 
had  refused  to  do  so  because  the  fences  as  constructed  were,  in 
fact,  sufficient  to  prevent  cattle  on  the  farm  getting  on  the 
tracks  at  the  culvert  or  elsewhere  from  the  adjoining  lands. 
The  plaintiffs  horses  were  lawfully  pasturing  in  the  south  field, 
where  they  had  been  placed  by  agreement  ' between  the  land- 
owner  and  himself.  There  was  evidence  tliat  tliey  luid  passed 
from  thence  through  the  culvert  into  the  north  field.  A panel 
in  the  fence  in  that  field  had  been  taken  down  by  some  one  and 
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left  open.  Through  this  open  panel  the  horses  passed  into  the 
adjacent  highway,  down  which  they  s.trayed  to  a highway  cross- 
ing of  the  railwa}^  Here  there  was  a defective  cattle  guard 
over  whicli  they  passed  into  and  upon  the  line,  where  they  were 
destroyed  by  one  of  the  defendants’  trains. 

The  questions  are,  whether  the  defendants  were  bound  to 
fence  their  railway  at  the  place  in  question,  and,  if  they  were, 
then  whether  the  plaintiff  has  any  cause  of  action  against  them 
founded  upon  such  negligence,  or  of  which  such  negligence  forms 
any  element. 

The  defendants’  contention  is  that  the  object  of  sec.  194  of 
the  Railway  Act  of  1888  in  requiring  fences  to  be  erected  and 
maintained  on  each  side  of  the  railway  is  to  prevent  cattle  or 
other  animals  from  getting  upon  the  tracks  or  rails  from  the 
adjoining  land  and  from  being  killed  or  injured  thereon  by  the 
defendants’  trains  or  engines.  That  they  were,  therefore,  under 
no  obligation  to  fence  at  a place  where  from  the  conformation 
of  the  ground,  as  at  a culvert  where  the  tracks  are  carried  over- 
head, the  fences  are  turned  into  the  culvert  in  such  a manner 
as  to  prevent  cattle  from  getting  upon  the  tracks  there.  That, 
even  if  the  defendants  were  bound  to  fence  their  railway  at  this 
place,  yet  inasmuch  as  the  cattle  did  not  get  upon  the  railway 
there,  but  from  the  highway  at  its  intersection  with  the  railway 
at  a place  where,  by  law,  they  were  prohibited  from  running  at 
large,  the  plaintiff’s  loss  could  not  be  said  to  have  been  sustained 
in  consequence  of  the  neglect  or  omission  to  fence  the  adjoining 
land  ; in  other  words,  that  the  defect  in  the  fence  was  not  the 
proximate  cause  of  the  loss. 

The  obligation  of  the  railway  company  to  fence  is  cast  upon 
them  by  statute.  It  does  not  exist  at  common  law  with  respect 
either  to  a highway  or  to  the  adjoining  proprietors  : Daniels  v. 
Grand  Trunk  R.W.  Co.  (1885),  11  A.R.  471  ; Conway  v. 
Canadian  Pacific  R.W.  Co.  (1886),  12  A.R.  708. 

Tliat  obligation,  as  to  fences  and  cattle  guards  at  highway 
crossings  and  the  extent  of  tlie  company’s  liability  for  its  breach, 
is  now  found  in  the  Railway  Act  of  1888,  51  Viet.  ch.  29,  sec 
194  (1).),  as  amended  by  the  Act  of  1890,  53  Viet.  ch.  28  (D.) 

34iis  section  enacts  that  when  a municipal  corporation  for 
any  township  lias  been  organized,  and  tlie  township  subdivided 
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into  lots  for  settlement,  “ fences  shall  be  erected  and  maintained 
•on  each  side  of  the  railway  through  such  township,  of  the 
height  and  strength  of  an  ordinary  division  fence,  with  openings 
or  gates  or  bars  or  sliding  or  hurdle  gates  of  sufficient  width 
for  the  purposes  thereof,  with  proper  fastenings  at  farm  cross- 
ings of  the  railway,  and  also  cattle-guards  at  all  highway 
crossings  suitable  and  sufficient  to  prevent  cattle  and  other 
animals  from  getting  on  the  railway.  . . . . . 

3.  If  the  company  omits  to  erect  and  complete  as  aforesaid 
any  fence  or  cattle  guard,  or  if,  after  it  is  completed,  the 
company  neglects  to  maintain  the  same  as  aforesaid,  and  if,  in 
consequence  of  such  omission  or  neglect,  any  animal  gets  upon 
the  railway  from  an  adjoining  place  where,  under  the  circum- 
stances, it  might  properly  be,  then  the  company  shall  be  liable 
to  the  owner  of  every  such  animal  for  all  damages  in  respect  of 
it  caused  by  any  of  the  company’s  trains  or  engines ; and  no 
animal  allowed  by  law  to  run  at  large  shall  be  held  to  be 
improperly  on  a place  adjoining  the  railway  merely  for  the 
reason  that  the  owner  or  occupant  of  such  place  has  not  per- 
mitted it  to  be  there.” 

This  section  was  substituted  by  53  Viet.  ch.  28,  sec.  2 (D.), 
for  the  original  third  sub-section,  which  provided  that,  if  the 
company  neglected  to  make  and  maintain  the  fences  or  cattle 
guards  they  should  “be  liable  for  all  damages  done  by  its  trains 
and  engines  to  cattle,  horses,  and  other  animals,  not  wrongfully 
on  the  railway,  and  having  got  there  in  consequence  of  the 
omission  to  make,  complete  and  maintain  such  fences  and  cattle- 
guards  as  aforesaid.” 

It  has  been  said  that  the  new  sub-section  was  passed  because 
a construction  had  been  placed  upon  the  former  by  some  of  the 
Courts  in  Quebec  at  variance  with  the  intention  of  the  Legisla- 
ture, holding  that  under  no  circumstances  could  the  company 
be  liable  for  the  destruction  of  cattle,  because  no  cattle  have  a 
right  to  be  where  they  would  be  killed  by  the  company’s  trains 
and  engines,  and,  therefore,  could  not  be  otherwise  than  ivrong- 
fidly  on  the  railway:  Hansard,  1896,  vol.  2,  pp.  4818,  4819. 

Then,  what  is  the  extent  of  the  obligation  of  the  company? 
They  are  (1)  to  erect  and  maintain  on  eacli  side  of  the  railway 
through  the  township,  fences  of  the  heiglit  and  strength  of  an 
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ordinary  division  fence ; and  (omitting  the  provision  as  to  gates, 
etc.,  at  farm  crossings),  (2)  cattle  guards  at  all  highway  cross- 
ings suitable  and  sufficient  to  prevent  cattle  and  other  animals 
from  getting  on  the  railway.  This  last  provision  does  not 
apply  to  fences,  the  requisite  qualification  of  which  is  prescribed 
in  that  part  of  the  section  which  speaks  of  them.  “ Railway,” 
in  sec.  194,  means,  in  my  opinion,  railway  as  defined  in  sec. 
2 {q)  of  the  Act,  that  is  to  say  {inter  alia),  the  '‘property”  of 
the  railway  company,  which,  for  the  purposes  of  the  railway, 
they  have  acquired  from  the  adjoining  proprietors.  It  is  the 
right  of  those  proprietors  to  have  the  land  of  the  railway,  and 
not  merely  that  part  of  it  on  which  the  rails  are  laid,  fenced  off 
from  their  own.  It  is  true  that  in  the  language  of  the  present 
section  we  do  not  find  expressions  which  assist  in  that  construc- 
tion, as  is  the  case  in  our  earlier  railway  Acts,  14  & 15  Viet, 
ch.  51,  C.S.C.  ch.  66,  and  the  Acts  of  1868  and  1869,  and  in 
the  Imperial  Railways  Clauses  Act  of  1845,  sec.  68.  It  is  not 
now  provided,  as  it  formerly  was,  that  the  fences  are  to  be 
erected  for  the  purpose  of  the  accommodation  of  the  adjoining 
landowner,  or  for  separating  the  lands  taken  from  the  adjoining 
land  not  taken,  and  protecting  the  cattle  of  the  owners  of 
such  lands  from  straying  thereout,  or  to  prevent  other  animals 
from  getting  into  the  same  from  the  railway  lands : see  Elliott 
V.  Buffalo  and  Lake  Huron  R.W.  Co.  (1858),  16  U.C.R.  289. 

And  it  is  also  true  that  the  liability  of  the  railway  company 
for  the  omission  to  fence  seems  to  be  expressly  limited  to  the 
loss  of  animals  killed  or  injured  by  its  trains  or  engines  in  con- 
sequence of  such  omission  : Young  v.  Erie  and  Huron  R.  W. 
Co.  (1896),  27  O.R.  530. 

We,  therefore,  derive  no  assistance  from  cases  like  Dixon  v. 
Great  Western  R.W.  Co.,  [1896]  2 Q.B.  333;  [1897]  1 Q.B.  300, 
which  turn  upon  a statute  which  shews  that  the  object  of  fencing 
is  not  merely  to  keep  animals  off  tlie  track  and  prevent  them  from 
being  killed  there,  and  which  leaves  the  liability  of  the  company 
at  large  for  damages,  however  caused,  which  can  be  said  to  flow 
from  the  neglect  of  its  obligation,  as,  for  instance,  if  they 
stray  away  and  are  lost,  or  are  killed  and  injured  otherwise  than 
by  the  trains  or  engines  of  the  company. 
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But  we  are  not,  I think,  at  liberty,  for  reasons  of  this  kind, 
to  cut  down  the  plain  words  of  the  Act,  which,  as  I read  them, 
oblige  the  company  to  erect  fences  on  each  side  of  the  railway, 
that  is  to  say,  railway  as  dehned  by  the  interpretation  section. 

The  next  question  is  whether  the  neglect  to  fence  can  be 
said  to  have  been  the  cause  of  the  plaintiff’s  loss,  or  an  element 
of  it.  The  case  is,  so  far  as  I am  aware,  novel  in  its  circum- 
stances, and  the  point  seems  not  free  from  difficulty,  having 
regard  to  the  language  of  sub-sec.  3.  Under  the  present,  as  was  the 
case  under  former  Acts,  the  obligation  to  fence,  speaking 
generally,  exists  only  in  favour  of  adjoining  landowners  and 
those  in  privity  with  them  : Conway  v.  Canadian  Pacific  R.  W. 
Co.,  (1886),  12  A.R.  717,  721;  Douglass  v.  Grand  Tr%ink  R.W. 
Co.  (1880),  5 A.R.  585;  Daniels  v.  Grand  Trunk  R.W.  Co. 
(1885),  11  A.R.  471. 

Here  the  horses,  though  killed  by  the  train  or  engine  of  the 
company,  did  not  get  upon  the  line  from  the  adjoining  land  on 
which  they  were  being  pastured  by  the  permission  of  the 
owner.  On  the  contrary,  they  got  safely  away  from  it  through 
an  unfenced  opening,  and,  straying  away  some  distance  from 
such  land,  got  upon  the  line  at  another  place  where,  as  the 
defendants  saj^,  relying  upon  sec.  271,  they  had  no  right  to  be 
unattended,  viz.,  at  the  intersection  of  the  line  with  the  highway. 
And  although  they  got  upon  the  line  there  in  consequence  of  the 
defendants’  neglect  to  maintain  a cattle  guard  in  due  repair,  it 
is  argued  that  the  plaintiff  cannot  rely  upon  that  as  negligenee 
giving  rise  to  a cause  of  action,  inasmuch  as  the  obligation  to 
maintain  the  guard  there  was  imposed  upon  them  alio  intuitu, 
that  is  to  say,  to  protect  cattle  lawfully  being  upon  the  highway. 
It  is  contended,  in  short,  that  the  only  consequence  of  the 
omission  to  fence  was  that  the  cattle  strayed  safely  away  from 
the  field  in  which  they  lawfully  were,  and  that  the  defendants 
are  no  more  responsible  for  the  accident  of  tlieir  getting  upon 
the  railway  from  anotlier  place  and  then  being  killed  on  the 
track,  than  they  would  be  if  they  liad  been  lost  or  killed  or 
injured  by  any  other  means,  because  the  obligation  to  maintain 
the  cattle  guard  was  not  imposed  upon  them  to  protect  cattle 
straying  or  not  lawfully  upon  the  higliway  from  getting  upon 
the  line  there.  And  the  plaintiff*  cannot  say  tliat  if  tlie  fence 
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had  been  there  the  cattle  would  not  have  got  away,  because  the 
only  purpose  of  the  fence  was  to  prevent  the  cattle  from  getting 
upon  the  line  from  the  adjoining  land:  Buxton  v.  North  Eastern 
RW.  Co.  (1868),  L.R.  3 Q.B.  549  ; Gorris  v.  Scott  (1874),  L.R. 
9 Ex.  125. 

In  whatever  way  the  action  is  regarded,  whether  as  founded 
upon  the  omission  to  make  the  fence  or  upon  the  omission  to 
maintain  the  cattle  guard,  the  cardinal  question  is  whether  the 
highway,  out  of  which  the  animals  passed  upon  the  railway, 
was,  within  the  meaning  of  sub-sec.  194,  '‘an  adjoining  place 
where  under  the  circumstances  they  might  properly  be.”  If  it 
was,  or — which  for  the  purposes  of  this  case  is  the  same  thing 
— if  the  defendants  are  not  at  liberty  to  say  that  it  was  not, 
the  action  is  maintainable.  That  condition  is  at  the  very 
foundation  of  the  plaintiff’s  right  to  recover,  since  the  animals 
did  not  get  upon  the  track  directly  from  the  adjoining  land, 
which  ought  to  have  been  fenced  from  the  railway.  As 
it  ought  to  have  been  fenced  the  plaintiff  cannot  be  said  to 
have  been  in  fault  in  not  keeping  up  his  fence  in  the  north  field 
adjacent  to  the  highway,  where  he  did  not  put  his  horses  and 
where,  as  the  facts  have  been  found,  he  had  no  reason  to  expect 
that  they  would  be.  Having  escaped  into  that  field  through 
the  defective  fence,  it  was  a thing  likely  to  happen  that  they 
would  get  upon  the  highway  and  stray  down  to  the  railway 
intersection.  The  case  may  be  supposed  of  their  being  killed 
by  the  train  on  the  highway  at  that  point.  If  they  got  upon 
the  highway  by  the  neglect  of  the  defendants  to  keep  up  a 
fence,  which  would  have  kept  them  off  it,  could  the  defendants 
have  said  that  they  were  not  lawfully  there  as  against  them  ? 
It  appears  to  me  that  they  could  not,  and  in  such  a case  as  that 
the  case  of  Sneesby  v.  Lancashire  and  Yorkshire  R W.  (7o.(1874), 
L.R.  9 Q.B.  263,  (1875)  1 Q.B.D.  42,  would  be  somewhat  impor- 
tant to  shew  that  the  loss  was  attributable  to  neglect  to 
fence.  Or  take  the  case  of  an  animal  escaping  tlirough 
a defective  fence  out  of  tlie  field  of  the  owner  into  the 
adjoining  railway  land,  thence  passing  along  tlie  railway 
land  witliout  injury  into  tlie  field  of  another  adjoining 
proprietor,  returning  afterward  upon  the  railway  through 
the  defective  fence  there,  and  tlien  being  killed  upon  the 
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track.  Could  the  defendants  be  heard  to  say  that  it  had 
got  upon  the  track  from  a place  wliere,  as  against  its  owners, 
not  being  the  adjoining  proprietor,  they  were  not  bound  to 
fence  ? It  seems  to  me  clear  that  they  could  not.  Tlie  latter 
place  was  one  where,  under  the  circumstances,  the  animal  might, 
as  against  the  railway  company,  properly  be,  since  it  was  owing 
to  their  negligence  in  omitting  to  fence  its  owner’s  land  that  it 
got  there:  Corwin  v.  New  York  and  Erie  R.W.  Co.  (1855), 
13  N.Y.42  ; Gilman  v.  Eiiropean  amd  North  American  R.W. 
6h.  (1872),  60  Me.  235,  244.  As  the  Court  in  the  last  case 
said  : ‘'There  would  be  no  propriety  in  permitting  the  defen- 
dants to  set  up  the  fact  that  (the  animal)  was  unlawfully  upon 
such  neighbours’  lands,  because  it  was  through  their  fault  and 
not  the  fault  of  the  plaintiff,  that  he  was  there  at  all.  They 
could  not  be  thus  permitted  out  of  two  wrongs  to  make  a right. 
Nemo  ex  sao  delicto  meliorem  saam  conditionem  facer e potest 

In  like  manner  I think  the  defendants  cannot  be  heard  to 
say  in  the  present  case  that  the  horses  were  not  lawfully  upon 
the  highway,  since  it  was  by  their  neglect  that  they  got  there„ 
It  follows  that,  as  against  them,  they  were  bound  to  have  their 
cattle  guards  in  good  repair.  It  was  in  consequence  of  the 
neglect  of  that  obligation  that  they  got  upon  the  line  and  were 
killed,  and  upon  this  ground  I think  it  may  be  held,  without 
any  violence  to  the  language  of  sub-sec.  3,  that  the  plaintiff*  is. 
entitled  to  recover. 

I refer  to  Me  Alpine  v.  Grand  Trunk  R.W.  Co.  (1876),  38 
U.C.R.  446;  Nixon  v.  Grand  Trunk  R.W.  Go.  (1892),  23  O.R., 
124;  Duncan  v.  Canadian  Pacific  R.W.  Go.  (1891),  21  O.R. 
355  ; Westhourne  Cattle  Go.  v.  Manitolxi  and  North  Western 
R.W.  Co.  (1890),  6 Man.  L.R.  533;  Young  v.  Huron  and  Erie 
R.W.  Co.  (1896),  27  O.R.  530;  Duns  ford  w.  Michigan  Central 
R.W.  Go.  (1893),  20  A.R.  577. 

Moss,  J.A. : — I agree  with  the  judgment  just  read. 

Lister,  J.A. : — The  action  was  brought  to  recover  damao-es 
for  the  loss  of  two  horses  killed,  as  it  is  alleged,  by  the  defen- 
dants’ train  while  upon  their  track,  where,  it  is  alleged,  the}- 
were  in  consequence  of  tlie  omission  or  neglect  of  tlie  defen- 
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dants  to  erect  and  maintain  a fence  on  the  boundary  between 
their  land  taken  for  the  railway  and  the  land  of  the  adjoining 
owner  or  occupant,  as  required  by  sec.  194  of  51  Viet.  ch.  29  (D.) 

The  defendants’  line  of  railway  crosses  the  farm  of  John 
and  Roderick  Burns,  in  the  Township  of  Saltfleet,  upon  a raised 
embankment,  under  which  the  waters  of  a natural  watercourse 
pass  by  means  of  two  culverts  built  by  the  defendants  under 
and  across  such  embankment  entirely  upon  their  own.  lands,  and 
sufficiently  large  to  allow  horses  and  cattle  during  the  dry 
season  to  walk  through  them.  These  culverts,  unfenced,  con- 
nected the  fields  on  both  sides  of  the  railway.  The  defendants, 
instead  of  continuing  their  fence  on  the  southerly  boundary  of 
their  property  across  the  front  of  the  culverts,  turned  it  into  the 
culverts  so  as  to  leave  the  railway  at  that  point  unfenced.  Up 
to  some  nine  years  before  the  accident  the  defendants  had  taken 
means  to  prevent  cattle  passing  through  the  culverts.  The 
defendants’  section  foreman  having  some  two  weeks  before  the 
accident  been  requested  by  one  of  the  owners  to  fence  or  guard 
the  culverts  refused  to  do  so,  because,  as  he  said,  they  formed 
part  of  a natural  watercourse.  He  did,  however,  within  a few 
days  after  such  request,  fence  or  guard  the  easterly  culvert,  but 
left  the  one  to  the  west  entirely  unfenced.  Cattle,  to  the  know- 
ledge of  the  owner,  but  not  to  that  of  the  plaintiff,  had  passed 
through  the  culverts  at  times  when  the  watercourse  was  dry.  It 
is  admitted  that  the  fences  as  built  by  the  defendants  on  both 
sides  of  their  railway  where  it  passes  through  the  Burns’  farm 
were  such  that  cattle  could  not  pass  therefrom  directly  upon  the 
railway  line. 

The  plaintiff’s  horses,  which  were  rightfully  pastured  in  the 
field  south  of  the  railway  track,  made  their  way  through  the 
westerly  culvert  to  the  field  on  the  north  side  of  the  track  and 
thence  through  a gap  in  the  fence  on  the  north  side  of  that 
field  out  to  tlie  highway,  and  passed  down  the  highway  to  a 
point  where  it  was  intersected  by  the  railway,  and  thence  along 
the  railway,  wliere  they  were  killed  by  a passing  train. 

The  ground  upon  wliicli  tlie  plaintiff  seeks  to  hold  tlie 
defendants  liable  for  such  loss  is  their  neglect  or  omission  to 
erect  and  maintain  a fence  between  their  line  of  railway  and 
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the  field  in  which  the  plaintiff’s  horses  were  at  pasture  as,  it  is 
alleged,  is  required  by  the  statute  51  Viet.  ch.  29,  sec.  194  (D). 

The  defendants  resist  the  claim  upon  the  grounds  (1)  that 
upon  the  true  construction  of  sec.  194  the  duty  cast  on  the 
defendants  to  erect  and  maintain  fences  on  each  side  of  their 
railway  is  limited  to  such  fences  as  will  prevent  access  to  the 
railway  from  the  adjacent  lands,  and  does  not  require  that 
structures  such  as  the  culverts  in  question,  which,  it  is  said,  were 
nothing  more  than  underpasses  connecting  two  fields  of  the 
same  farm,  should  be  fenced  ; (2)  that  the  horses  were  upon  the 
highway  contrary  to  the  statute  and,  therefore,  they  were 
unlawfully  thereon ; (3)  that  if  required  to  fence,  then  not 
doing  so  was  the  remote  and  not  the  direct  or  proximate  cause 
of  the  accident. 

Section  194  provides:  '‘When  a municipal  corporation 
has  been  organized  . . . fences  shall  be  erected  and  main- 

tained on  each  side  of  the  railway  through  such  township,  of  the 
height  and  strength  of  an  ordinary  division  fence,  with  openings 
or  gates  or  bars  or  sliding  or  hurdle  gates  . . . , with  proper 

fastenings  at  farm  crossings  of  the  railway,  and  also  cattle - 
guards  at  all  highway  crossings  suitable  and  sufficient  to  pre- 
vent cattle  and  other  animals  from  getting  on  the  railway  . . .” 

It  is  not  disputed  that  the  township  of  SaltHeet  was  an 
organized  township  within  the  meaning  of  this  section ; it, 
therefore,  was  the  statutory  duty  of  the  defendants  to  erect 
and  maintain  on  each  side  of  their  railway  passing  through 
such  township  fences  such  as  are,  by  that  section,  required  to  be 
erected  and  maintained. 

The  structures  in  question  were  culverts,  not  underpasses. 
They  were  built,  not  with  the  design  of  taking  the  place  of  a 
farm  crossing,  but  for  the  purpose  of  conducting  tlie  waters  of 
the  natural  watercourse  before  mentioned  under  and  across  the 
railway.  But  even  if  they  were  underpasses,  there  is  nothing- 
in  the  statute  which  operates  to  relieve  the  defendants  of  their 
statutory  duty  to  fence  that  part  of  tlieir  line  situate  in  front 
of  sucli  structures. 

Under  sec.  194  it  is  not  enougli  for  tiie  defendants  to  say 
tliat  they  so  fenced  their  railway  as  to  prevent  tlie  animals  of 
an  adjoining  occupier  from  passing  directly  therefrom  to  the 
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railway ; they  can  escape  liability  only  by  performing  the  duty 
imposed,  and  in  the  manner  prescribed  by  the  statute. 

The  case  of  Dixon  v.  Great  Western  R.W.  Co.,  [1896]  2 Q.B. 
333,  [1897]  1 Q.  B.  300,  decided  under  sec.  68  of  the 

Imperial  Railways  Clauses  Act,  1845,  a section  very  similar  to 
sec.  194  of  our  own  Act  is,  as  it  seems  to  me,  much  in 
point.  It  was  an  action  brought  by  the  occupier  of  meadow 
lands  through  which  the  defendants’  line  ran  upon  a viaduct 
five  feet  high  carried  on  wooden  piers.  In  consequence  of  the 
rotton  condition  of  a fence  belonging  to  the  defendants  and 
separating  their  railway  from  the  land  in  occupation  of  the 
plaintiff,  two  colts  of  the  plaintiff',  while  at  pasture  in  the 
meadow,  broke  through  the  fence  and  endeavoured  to  get  under 
the  viaduct,  which  was  too  low  to  admit  of  their  doing  so  with 
safety,  and  one  of  them  struck  its  head  violently  against  the 
timbers  of  the  piers,  and  received  such  injuries  that  it  had  to 
be  destroyed.  The  action  was  tried  by  Lord  Russell  of  Killowen, 
C.J.,  without  a jury,  who  gave  judgment  for  the  plaintiff, 
holding  that  the  defendants  were  compelled  to  provide  a suffi- 
cient fence  to  prevent  the  plaintiff’s  cattle  from  straying,  and, 
having  failed  to  discharge  that  duty,  were  responsible  for  the 
consequence.  On  appeal  the  judgment  was  unanimously 
affirmed. 

It  seems  clear  the  defendants  were,  under  the  statute, 
rec[uired  to  fence  that  part  of  their  line  in  front  of  the  culverts, 
and  that  in  not  doing  so  they  were  guilty  of  negligence  which 
resulted  in  the  killing  of  the  plaintiff ’s  horses  on  their  track  by 
their  train,  for  which,  in  my  opinion,  they  are  responsible  to 
the  plaintiff.  "^eeRenand  v.  Great  Western  R.W.  Co.  (1856),  12 
U.C.R.  408;  Studer  v.  Buffalo  and  Lake  Huron  R.  W.  Co.  (1866) 
25  U.C.R.  160;  McAlpine  v.  Grand  Trunk  R.W.  Co.  (1876),  38 
U.C.R.  446. 

It  is  argued  for  the  defendants  that  even  although  they 
were  under  a statutory  obligation  to  fence,  yet  they  are  not 
liable  in  this  action  because  the  horses  were  upon  the  highway 
contrary  to  the  provisions  of  sec.  271  of  51  Yict.  ch.  29  (1).),  which 
prohibits  the  permitting  of  horses,  etc.,  to  be  at  large  upon  any 
highway  within  half  a mile  of  the  intersection  of  such  highway 
with  auy  railway  on  rail  level,  unless  such  cattle  are  in  charge 
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of  some  person  or  persons  to  prevent  their  loitering  or  stopping 
on  such  highway  at  such  intersection,  and  therefore,  it  is  said, 
the  horses  were,  as  in  Nixon  v.  Grank  Trunk  R.W.  Co.  (1892), 
23  O.R.  124,  wrongfully  upon  the  highway,  or  not  lawfully  at 
large. 

This  contention  entirely  excludes  the  fact  which  distinguishes 
this  case,  namely,  that  the  horses  in  that  case  were  upon 
the  highway  through  no  fault  of  the  company,  while  here 
they  were  upon  the  highway  owing  to  the  defendants’  negli- 
gence. Therefore  the  defendants  here  cannot,  as  they  were 
there,  be  heard  to  say  that  the  horses  were  improperly  or 
wrongfully  upon  the  highway.  Using  the  words  of  the  learned 
trial  Judge  : “ The  defendants  cannot  be  allowed  first  to  permit 
the  plaintiff’s  horses  to  get  upon  the  highway,  and  then  to  resist 
the  claim  by  setting  up  that  they  should  not  have  been  there  ” : 
Daniels  v.  Grand  Trunk  R.W.  Co.  (1885),  11  A.K  at  p.  474. 

In  the  present  case,  as  affecting  the  liability  of  the  defen- 
dants, it  is  immaterial  that  the  horses  escaped  from  the  north 
field  to  the  highway.  The  owners  of  that  field  were  under  no 
duty  to  the  plaintiff  to  fence  it,  The  horses  were  lawfully  in 
the  south  field,  and  their  escape  therefrom  to  the  railway  was . 
due  to  the  defendants’  negligence,  and  such  negligence  was,  as 
it  appears  to  me,  the  proximate  and  not  the  remote  cause  of  the 
accident.  Their  negligence  permitted  the  horses  to  escape,  and, 
as  said  by  Lord  Cairns  in  the  Court  of  Appeal  in  Sneeshy  v. 
Lancashire  and  Yorkshire  R.W.  Co.  (1875),  1 Q.B.D.  at  p.  44, 
“ everything  that  occurred  or  was  done  after  that  must  be  taken 
to  have  occurred  or  been  done  continuously.”  See  also  on  this 
point  Laivrence  v.  Jenkins  (1875),  L.R.  8 Q.B.  274 ; and  Dixon 
V.  Great  Western  R.W.  Go.  [1896]  2 Q.B.  333,  [1897]  1 Q.B.  300. 

I think,  upon  the  whole  case,  the  defendants  are  liable,  and, 
therefore,  the  appeal  should  be  dismissed  and  the  judgment 
affirmed  with  costs. 

Appeal  dismissed. 
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. [IN  THE  COURT  OF  APPEAL.] 

In  re  Ontario  Silver  Company  and  Bartle. 

Plan — Amendment — “ Party  Concerned” — R.S.O.  1897  ch.  136,  -sec.  110. 

A plan  of  sub-division  of  the  land  of  adjoining  owners,  prepared  and  registered 
upon  their  joint  request,  may,  upon  compliance  with  the  statutory  conditions, 
be  amended  upon  the  application  of  either  owner  as  far  as  his  own  land  is 
concerned,  without  the  consent  of  the  other  owner,  but  that  other  owner  is 
a “party  concerned”  within  the  meaning  of  sec.  110  of  R.S.O.-  1897  ch.  136, 
and  entitled  to  notice  of  the  application. 

Judgment  of  the  Judge  of  the  county  of  Welland  affirmed. 

Appeal  from  the  judgment  of  Fitzgerald,  county  Judge  of 
Welland,  in  a proceeding  for  the  amendment  of  two  plans. 

The  appellant  purchased  in  1890  a small  piece  of  land  at  a 
corner  of  a farm  lot,  with  a frontage  on  a highway.  Subse- 
quently the  limits  of  the  town  of  Niagara  Falls  were  extended 
so  as  to  include  this  piece  of  land,  and  the  rest  of  the  farm  lot 
was  sold  to  the  applicants’  predecessor  in  title,  who,  in  1894, 
had  a plan  prepared  of  part  of  the  property,  which  was  regis- 
tered as  No.  30  for  the  town  of  Niagara  Falls.  According  to 
this  plan  a street  was  laid  out  adjoining  the  appellant’s  lot, 
M^hich  was  not  shewn  in  the  plan.  Soon  afterwards  the 
applicants’  predecessor  in  title  had  another  plan  prepared,  which 
was  identical  as  far  as  the  property  in  plan  No.  30  was  con- 
cerned, but  included  other  land.  Upon  this  plan  being  taken  to 
the  registry  office  the  registrar  suggested  that  it  would  be  of 
great  advantage  to  include  the  appellant’s  lot,  so  that  the  plan 
would  be  a complete  plan  of  the  original  farm  lot.  The  appel- 
lant agreed  to  this  and  signed  the  plan,  which  was  registered  as 
No.  32  for  the  town  of  Niagara  Falls.  The  street  adjoining 
the  appellant’s  lot  was  not  laid  out  on  the  ground  or  accepted 
as  a street  by  the  municipality,  but  lots  fronting  on  it  according 
to  the  plan  were  sold.  The  applicants  subsequently  purchased 
tliese  lots  and  all  the  lots  fronting  on  or  near  this  street,  and 
tlien  made  this  application  to  amend  botli  plans  by  closing  the 
street  and  cancelling  the  subdivision  as  far  as  these  lots  were 
concerned,  and  the  learned  Judge,  after  hearing  evidence  and 
viewing  the  land,  made  the  order. 
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The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  Moss, 
and  Lister,  JJ.A.,  on  the  22nd  of  November,.  1900. 

F.  W.  Hill,  for  the  appellant.  Plan  No.  32  was  a joint  one 
and  could  not  be  amended  except  on  the  application  of  all  those 
who  signed  it  and  registered  it : In  re  Chisholm  and  Oakville 
(1885),  9 O.R.  274;  (1885),  12  A.R.  225;  In  re  Waldie  and 
Burlington  (1886),  13  A.K  104.  The  closing  of  the  street  will 
injure  the  appellant’s  property,  and  the  statutory  jurisdiction,  if 
it  exists  at  all,  should  not  be  exercised  to  his  prejudice.  Lots 
fronting  on  the  street  have  been  sold  according  to  the  plan,  and 
the  subsequent  acquisition  of  those  lots  does  not  enable  the 
purchaser  to  do  away  with  the  rights  which  at  once  came  into 
existence  upon  the  sales  being  made.  The  reasoning  in  Gooder- 
ham  V.  Toronto  (1890),  21  O.R.  at  p.  131,  and  (1892),  19  A.R. 
at  p.  653,  applies  although  the  statute  has  been  amended.  The 
consent  of  the  municipality  is  at  all  events  necessary  and  has 
not  been  given. 

Cassels,  Q.C.,  for  the  respondents.  This  was  not  a street 
within  the  meaning  of  the  Act ; it  has  not  been  laid  out  on  the 
ground  or  accepted  by  the  municipality.  The  appellant’s  con- 
sent was  not  necessary  ; he  was  not  a person  filing  or  register- 
ing plan  No.  32,  which  must  be  treated  as  in  effect  two  plans, 
and  the  appellant’s  part  has  not  been  interfered  with.  The 
municipality  have,  in  fact,  approved  of  the  application. 

Hill,  in  reply. 

January  7.  Armour,  C.J.O.  : — The  first  provision  of  the 
law  bearing  upon  the  question  here  presented  appears  in  a pro- 
viso to  sec.  41  of  12  Viet.  ch.  35,  as  follows:  “Provided  also, 
that  any  owner  or  owners  of  any  such  towns  and  villages,  or 
the  owner  or  owners  of  any  original  division  thereof,  shall  have 
lawful  right  to  amend  or  alter  the  first  survey  and  plan  of  any 
such  town  or  village,  or  any  original  particular  division  thereof, 
provided  no  lots  of  land  have  been  sold  fronting  on  or  adjoin- 
ing any  street  or  streets,  common  or  commons  where  such 
alteration  is  required  to  be  made.” 

And  this  provision  in  substance  appears  as  sec.  37  of  C.S.U.C. 
ch.  93. 
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The  next  provision  appears  as  sec.  75  of  29  Viet.  eh.  24,  as 
follows  : “ In  no  case  shall  any  plan  or  survey,  although  filed 
and  registered,  be  binding  on  the  person  so  filing  or  registering 
the  same,  or  upon  any  other  person,  unless  a sale  has  been  made 
according  to  such  plan  or  survey,  and  in  all  cases  amendments 
or  alterations  of  any  such  plan  or  survey  may  be  ordered  to  be 
made,  at  the  instance  of  the  person  filing  or  registering  the 
same,  by  the  Court  of  Queen’s  Bench  or  Common  Pleas,  or  by 
the  Court  of  Chancery,  or  by  any  Judge  of  any  of  the  said 
courts,  or  by  the  Judge  of  the  v county  court  of  the  county  in 
which  the  lands  lie,  if  on  application  for  the  purpose  duly  made, 
and  upon  hearing  all  parties  concerned,  it  shall  be  thought  fit 
and  just  so  to  order,  and  upon  such  terms  and  conditions  as  to 
costs  and  otherwise  as  may  be  deemed  expedient.” 

And  this  provision  has  been  brought  down  and  now  appears 
in  similar  terms  as  sec.  110  of  R.S.O.  1897  ch.  136. 

Section  102  of  B.S.O.  1897  ch.  136,  sub-sec.  4,  provides  : 
The  registrar  shall  not  receive  or  file  any  plan  or  map 
of  a subdivision  of  any  land,  unless  the  person  or  the 
corporation  by  whom  or  on  whose  behalf  the  same  is  filed 
appears  on  the  registry  books  to  be  the  owner  of  the  land  sub- 
divided by  the  plan,  nor  unless  the  consent  in  writing  of  all 
persons  and  corporations  who  appear  by  the  said  books  to  be 
mortgagees  of  the  land  is  endorsed  on  the  plan  and  signed  by 
such  person  or  the  chief  officer  of  such  corporation,  and  such 
signatures  are  duly  verified  by  affidavit.” 

The  Niagara  Whirlpool  Land  Company,  Limited,  and  J.  C. 
Bartle  signed  the  plan  amended  and  altered  by  the  order 
appealed  from,  stating  thereon  that  “ the  blocks  and  lots  coloured 
red  and  the  streets  and  lanes  coloured  yellow  as  shewn  hereon 
are  laid  out  according  to  our  instructions,”  but  as  neither  of 
them  could  file  and  register  a plan  of  land  of  which  he  was  not 
the  owner,  neither  of  them  could  file  and  register  a plan  of  the 
land  of  the  other,  but  each  could  only  file  and  register  a plan  of 
his  own  land. 

The  Niagara  Whirlpool  Land  Company,  Limited,  must, 
therefore,  be  held  to  be  the  persons  filing  and  registering  the 
])lan  so  far  only  as  the  lands  embraced  therein  owned  by  them  were 
concerned,  and  Bartle  must,  therefore,  be  held  to  be  the  person 
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filing  and  registering  the  plan  so  far  only  as  the  lands  embraced 
therein  owned  by  him  were  concerned. 

And  the  plan  could,  therefore,  be  amended  and  altered  by 
the  county  court  Judge  as  to  the  lands  embraced  therein  of 
which  the  Niagara  Whirlpool  Land  Company,  Limited,  were  the 
owners  at  the  instance  of  the  Niagara  Whirlpool  Land  Company, 
Limited,  or  their  assigns,  the  Ontario  Silver  Company,  Limited, 
without  J.  C.  Bartle  or  his  assigns  joining  in  or  assenting  to  the 
application  to  the  county  court  Judge  for  that  purpose.  And 
in  like  manner  the  plan  could  be  amended  and  altered  by  the 
county  court  Judge  as  to  the  lands  embraced  therein  of  which 
Bartle  was  the  owner  at  the  instance  of  Bartle  or  his  assigns, 
without  the  Niagara  Whirlpool  Land  Company,  Limited,  or 
their  assigns  joining  in  or  assenting  to  the  application  to  the 
county  court  Judge  for  that  purpose. 

The  appeal  will,  therefore,  be  dismissed  with  costs,  but  as  no 
formal  notice  of  the  application  was  served  upon  the  muni- 
cipality the  order  will  not  issue  until  the  consent  of  the 
municipality  to  the  amendments  and  alterations  has  been  filed 
in  this  court. 


C.  A. 

moi 


Re  Ontario 
Silver  Co. 
AND  Bartle. 

Armo^^r,  C.J.O. 


OsLER,  J.A.  : — There  is  nothing  in  sec.  102  of  the  Registry 
Act,  R.S.O.  1897  ch.  136,  to  prevent  the  owners  of  adjoining 
lands  from  filing  and  registering  a joint  plan  comprising  the 
lands  of  both  of  them,  although  as  to  the  lands  of  each  owner 
it  would  be  his  own  plan  and  he  would  as  such  owner  be  entitled 
to  apply  to  the  county  Judge  to  amend  or  alter  it.  To  such  an 
application  I agree  that  his  associate  would  not  be  a necessary 
party  as  applicant,  but  he  would,  in  my  opinion,  undoubtedly  be 
a party  concerned,”  without  notice  to  whom  no  order  to  amend 
or  alter  the  plan  could  be  made  by  the  Judge.  In  the  present 
case  the  appellant  cannot  complain  of  the  want  of  notice  to 
himself,  but  he  does  contend  that  the  order  should  not  have 
been  made  as  it  affects  him  injuriously  by  closing  a street  and 
alleys  adjoining  and  near  to  his  lot.  He  also  insists  that  notice 
should  have  been  given  to  the  municipality  as  a party  concerned. 
As  regards  the  appellant,  I think  that  the  decision  of  tlie 
Supreme  Court  in  Gooderham  v.  Toronto  (1895),  25  S.C.R.  246, 
and  the  recent  case  in  this  court  of  In  re  Mcllmurray  and 
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Jenkins  (1895),  22  A.R.  398,  shew  that  the  learned  Judge  had 
power  to  make  the  order  complained  of,  and  that  his  judgment 
cannot,  under  the  circumstances,  be  said  to  be  unreasonable  or 
wrong.  The  appellant  never  had  any  right  or  title  in  the  block 
of  ground  on  which  the  ways  proposed  to  be  closed  were  laid 
down,  or  in  the  ways  themselves,  and  the  whole  of  it  is  now  the 
property  of  the  respondents.  But  the  municipality  were,  I 
think,  parties  concerned  and  should  have  had  notice  of  the 
application  in  order  that  they  might  have  an  opportunity  of 
urging,  if  they  desire  to  do  so,  that  these  streets  and  alleys 
should  not  be  closed  after  the  sale  of  lot  one  in  the  block, 
though  that  has  now  been  acquired  by  the  respondents. 


Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed. 

R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

Town  of  Peterborough  v.  Grand  Trunk  R.  W.  Co. 

Railways— Diversion  of  Stream — Substituted  Bridge — Liability  to  Repair. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Street,  J., 
reported  32  O.R.  154,  was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  18th  of  January,  1901,  and 
at  the  conclusion  of  the  argument  was  dismissed  with  costs,  the 
Court  agreeing  with  the  reasons  for  judgment  in  the  Court 
below. 


Edwards,  Q.C.,  for  the  appellants. 

Wallace  Nesbitt,  Q.C.,  for  the  respondents. 

R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 


Oatman  V.  Michigan  Central  Railway  Company. 


Fire — Railways — Negligence — Onus  of  Proof. 

In  an  action  against  a railway  company,  carrying  on  business  under  legislative 
sanction,  to  recover  damages  resulting  from  a fire  alleged  to  have  been 
caused  by  a spark  from  an  engine,  the  plaintiff  must,  in  addition  to  giving 
evidence  from  which  it  may  reasonably  be  inferred  that  the  fire  was  caused 
as  alleged,  also  give  some  evidence  of  negligence  on  the  part  of  the  defen- 
dants, e.g.,  in  the  construction  or  management,  or  want  of  repair,  of  tho 
engine,  and  the  onus  is  not  upon  the  defendants  to  prove  that  they  have 
adopted  and  used  with  due  care  reasonable  contrivances  to  avoid  the  danger 
of  fire. 

Judgment  of  Armour,  C.J.  , reversed. 


C.  A. 

1901 

Jan.  7 


This  was  an  appeal  by  the  defendants  from  the  judgment 
at  the  trial,  and  was  argued  before  OsLER,  Maclennan,  Moss„ 
and  Lister,  JJ.A.,  on  the  10th  of  October,  1900.  The  facts 
and  arguments  are  stated  in  the  judgment,  and  the  cases  relied, 
on  are  there  referred  to. 

/.  F.  Hellmwth,  and  D.  W.  Bawnders,  for  the  appellants. 

Charles  Millar,  foi’  the  respondents. 


January  7.^ — The  judgment  of  the  Court  was  delivered  by 
OsLER  J.A.:— In  this  action  the  plaintiff,  whose  farm  adjoins 
the  track  of  the  defendant  railway  company,  claims  damages 
for  the  destruction  of  his  barn  and  the  grain  and  farmer  s 
implements  therein  by  a fire,  said  to  have  been  caused  by  a 
spark  from  one  of  the  company’s  locomotives,  on  the  7th  May,, 
1897. 

The  statement  of  claim  alleges,  in  the  usual  form,  that  the 
defendants  so  negligently  managed  their  engine  and  the  fire 
and  burning  matter  therein,  and  the  said  engine  was  so  insuffi- 
ciently and  imperfectly  constructed  that  sparks  and  burnino' 
matter  were  emitted  and  escaped  tlierefrom,  etc. 

The  defendants  pleaded  ‘‘  not  guilty  by  statute,”  referrino* 
to  a number  of  public  Acts  under  wliich  tliey  are  authorized  to 
construct  and  manage  their  railway. 

The  case  was  tried  before  Armour,  C.J.,  and  a jury,  on  the 
23rd  of  March,  1900,  when  the  plaintiff*  liad  a verdict  for  $800. 


10 — VOL.  I.  O.L.R. 


146 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Oatman 

V. 

Michigan 
Central 
Railway  C9. 

Osier,  J.A. 


The  evidence,  briefly  stated,  is  as  follows : The  plaintiff’s 
farm  is  ’a  little  less  than  a mile  east  of  the  defendants’ 
station  at  Tilsonburg,  and  his  barn  stood  at  a distance  of  114 
feet  southerly  from-  the  railway  tracks.  For  more  than  a mile 
east  of  the  station  the  track  runs  on  a down  sfrade  to  the 
station — a grade  of  about  10  feet  to  the  mile — to  a point  about 
200  feet  east  of  the  barn,  and  from  thence  to  the  station  of 
about  16  feet  to  the  mile.  About  a quarter  of  a mile  west  of 
the  barn  is  the  opening  of  a switch  or  siding  into  the  station, 
and  at  the  commencement  of  the  grade  there  is  a notice  or  mile 
board,  where  it  is  the  duty  of  the  engineer  in  charge  of  a train 
which  is  intended  to  enter  the  switch  to  shut  off  steam  and,  if 
necessary,  to  put  on  the  brakes.  To  prove  that  the  fire  was 
caused  by  a spark  from  a locomotive  of  the  defendants,  the 
plaintiff  gave  evidence  that,  about  4.30  p.m.  local  time,  of  the 
day  in  question,  an  engine  drawing  a train  of  50  cars,  of  which 
45  were  empties  and  5 were  dead  freight,  passed  west  along  the 
track  in  front  of  his  farm,  entered  the  switch  and  went  on  to 
Tilsonburg,  and  that  within  5 or  10  minutes  after  it  passed, 
the  barn  was  seen  to  be  on  fire.  No  other  cause  of  the  fire  was 
proved  or  suggested  or  could  be  accounted  for  than  a spark  or 
fire  from  the  enmne.  There  was  evidence  that  when  the  train 

O 

passed  a strong  breeze  was  blowing  from  the  north-east  in  the 
direction  of  the  barn.  The  plaintiff  swore  that,  as  the  engine 
approached  the  barn,  it  came  nearly  to  a stop ; that  steam  was 
put  on ; that  he  heard  the  puffing  of  the  engine,  saw  the  front 
wheels  slipping  round,  and  the  smoke  from  the  smoke-stack 
coming  over  the  barn,  and  then  down  alongside  of  it.  His  son, 
Angus  Oatman,  swore  that  the  steam  was  shut  off  as  the  engine 
came  over  the  grade,  and  was  put  on  again  a little  east  of  the 
barn.  He  did  not  notice  the  slipping  of  the  wheels.  One  of 
the  defendants’  witnesses,  Harry  Rounds,  a section  man,  swore 
that  he  was  working  on  the  track  about  lialf  a mile  from  the 
barn,  or  30  or  40  rails’  length  from  the  east  end  of  the  switch  ; 
that  the  steam  was  shut  oft*  before  tlie  engine  came  to  the  barn, 
and  that  a little  east  of  the  switch,  not  saying  exactly  where, 
it  was  put  on  as  the  switch  was  opened,  to  enable  the  engine  to 
enter  it. 
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The  case  for  the  defendants  on  this  point  was  supported  by 
the  evidence  of  the  engineer  and  fireman  of  the  train,  both  of 
whom  swore  that  steam  was  shut  off  at  the  mile  board  and  that 
the  train  ran  into  the  station  without  it  being  put  on  again,  so 
that  it  was  impossible  that  sparks  or  cinders  could  have  been 
flying  when  the  train  was  passing  the  barn.  After  shutting  off 
the  steam  at  the  mile  board  the  brakes  were  applied  to  slacken 
speed  and  enable  the  train  to  enter  the  switch  safely,  but  the 
train  was  not  halted  or  nearly  brought  to  a stop,  as  sworn  to 
by  the  plaintiff*,  opposite  or  near  to  the  barn  or  until  it  entered 
the  station.  It  was  sworn  that  this  was  the  regular  or  routine 
practice  always  followed  at  this  point,  as,  owing  to  the  grade, 
which  was  the  heaviest  ” on  the  line,  the  momentum  of  the 
train  was  sufficient  to  carry  it  through  the  switch,  and  that 
steam  was  never  put  on  again  after  being  shut  off*  at  the  mile 
board  unless,  which  did  not  occur  in  this  instance,  the  train 
happened  to  be  blocked  or  stopped  from  some  unexpected  cause 
or  accident. 

The  only  ground  of  negligence  opened  or  relied  upon  at  the 
trial  was  that  the  engine  in  question  was  not  fitted  with  the  type 
of  stack  best  calculated  to  prevent  the  emission  of  dangerous 
sparks.  The  stack  was  of  the  kind  known  as  the  diamond 
stack,  whereas,  as  it  was  contended,  the  modern  and  better  type 
was  the  straight  stack,  which  was  coming  into  general  use  and 
was  being  substituted  for  the  other  kind  on  most,  if  not  all,  of 
the  railways  in  the  country,  including  that  of  the  defendants. 
It  was  not  contended  that  the  engine  was  not  a standard  engine, 
and  the  stack  a standard  stack  of  its  kind,  nor  was  there  any 
evidence  for  the  jury  that  either  engine  or  stack  was  in  any 
way  out  of  repair  or  imperfect.  The  contrary  of  this  was 
proved. 

On  this  branch  of  the  case  the  plaintiff*  called  one  Peter 
Clark,  who  had  for  many  years  been  mechanical  superintendent 
on  the  Northern  Division  of  the  Grand  Trunk  Railway,  but 
who  had  not  been  engaged  in  railway  work  since  1892. 

This  witness  said  that  the  straight  stack  first  came  into  use 
about  twenty  years  ago ; that  the  majority  of  stacks  now  used 
were  straight  stacks  ; that  railway  companies  were  abandoning 
the  diamond  stack  and  adopting  the  other  to  prevent  or  to 
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lessen  fire  claims ; that  more  fires  were  caused  by  the  former 
than  by  the  latter ; that  although  a great  many  of  the  diamond 
stacks  were  in  use  in  1897,  and  still  are  so,  the  other  is  being 
generally  substituted.  In  his  opinion,  so  far  as  danger  from 
fire  was  concerned,  the  straight  stack  was  an  improvement.  He 
thought  none  of  the  companies  he  knew  would  have  made  the 
change  had  it  not  been  for  the  fire  claims.  The  advantage  of 
this  stack  was  said  to  be  that  the  cinders  after  passing  through 
a cutting  in  the  lower,  instead  of  in  the  upper,  part  of  the  stack, 
receive  the  full  force  of  the  exhaust  steam  without  the  obstruc- 
tion in  the  upper  part  of  the  stack  and  are  thus  driven  to  such 
a height  that  they  become  cold  and  are  more  likely  to  be 
extinguished  before  they  can  reach  the  ground.  The  plaintiff 
also  relied  on  the  evidence  of  the  defendants’  engineer,  Fenwick, 
who  said  that  the  engine  was  changed  from  the  diamond  stack 
to  the  straight  form  shortly  after  the  fire  because  the  company 
were  adopting  a new  front  end ; one  object  was  to  save  coal. 
He  had  seen  as  much  fire  coming  out  of  the  straight  as  out  of 
the  diamond  stack.  The  straight  stack  threw  the  cinders  higher 
so  that  they  got  cold,  and  in  that  way  was  less  dangerous  than 
the  diamond ; not  so  apt,  he  supposed,  to  create  fire  on  adjoining- 
properties.  He  thought  that  was  the  reason  why  the  change 
was  made. 

At  the  close  of  the  plaintiff’s  case  the  defendants  moved  for 
a non-suit  on  the  ground  that  there  was  no  evidence  that  the 
engine,  as  fitted  with  a diamond  stack,  was  out  of  repair.  The 
learned  trial  Judge  said:  “I  would  be  against  you  on  that  point; 
I think  there  is  some  evidence  to  go  to  the  jury.  If  a fire  took 
place  from  that  engine,  there  would  be  some  evidence  to  go  to 
the  jury  that  would  call  upon  you  for  an  answer.  Mr.  Nesbitt 
- — Not  unless  they  prove  negligence.  Armour,  C.J. — What 
proves  negligence  ? the  fact  of  something  being  done,  which,  if 
tliere  was  no  negligence,  would  not  be  done.  Mr.  Nesbitt — It 
is  (piite  plain  upon  the  authorities  that  tliere  has  to  be  a defect. 

Armour,  C.J. — I do  not  think  so As  to  the  throwing  of 

fire,  it  casts  the  onus  upon  you  of  shewing,  if  fire  is  thrown 
from  an  engine  and  sets  fire  to  the  neighbouring  land,  that  you 
used  all  proper  appliances,  so  far  as  you  could,  to  prevent  the 
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fire  issuing the  best  appliances  that,  in  the  nature  of 

things,  you  could  use — the  best  known  appliances.” 

The  defence  was,  accordingly,  proceeded  with,  and  the 
defendants  called  Fenwick,  the  engineer,  whose  evidence  on 
this  point  has  been  stated. 

Michael  Flynn,  their  mechanical  superintendent,  said  that 
the  change  from  the  diamond  stack  to  the  straight  stack  was 
being  made  from  motives  of  economy  and  especially  of  con- 
venience. The  diamond  stack  was  said  to  be  a nuisailce  to 
passengers  and  trainmen  on  account  of  trailing  the  smoke,  so 
that  it  came  down  over  the  cars  and  in  at  the  windows.  The 
difference  as  to  throwing  sparks  was  that  the  diamond  stack 
did  not  throw  so  large  a cinder  as  the  other,  but  they  were 
smaller  and  did  not  go  so  high.  He  considered  the  diamond 
stack  as  safe  as  any  stack  that  was  made.  The  straight  stack 
threw  the  cinders  higher  but  they  had  more  body  in  them.  He 
thought  there  was  little  difference  between  them  as  regarded 
danger  of  fire. 

Thomas  McHattie,  in  charge  of  the  locomotive  department 
on  the  Grand  Trunk  Railway,  and  an  officer  of  much  experience 
with  locomotives,  gave  similar  evidence.  The  diamond  stack 
had  always  been  considered  by  the  company  a very  safe  stack 
for  fire.  He  thought  that,  on  account  of  throwing  a larger 
cinder,  the  straight  stack  was,  if  anything,  the  more  dangerous, 
but  the  company  were  adopting  it  because  it  was  a cleaner  stack. 

To  the  same  effect  was  the  evidence  of  Samuel  Bean,  the 
general  locomotive  foreman  on  the  Canadian  Pacific  Railway. 
Both  kinds  of  stack  were  shewn  to  liave  been  in  use  on  these 
railways  in  1897. 

There  was  some  evidence  given  contrary  to  objection,  that 
before  the  fire  in  question,  two  or  three  small  fires  had  occurred 
on  the  plaintiff’s  farm  and  another,  supposed  to  liave  been  caused 
by  sparks  from  an  engine  fitted  with  tlie  diamond  stack. 

The  learned  Judge  told  the  jury  tliat  tliere  were  two  ques- 
tions for  them  to  consider : 1st,  whetlier  the  tire  which  burned 
the  plaintiff”s  barn  was  caused  by  a spark  or  tire  from  an  engine 
of  the  defendants.  If  so,  then  (secondly),  wlietlier  sucli  engine 
was  constructed  with  the  best  possible  appliances  that  they 
could  reasonabl}^  construct  every  engine  with  in  order  to  avoid 
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sparks  being  emitted  so  as  to  do  injury  to  the  persons  owning 
property  along  the  line  of  the  railway. 

On  the  first  point  the  jury  were  referred  to  the  evidence  of 
the  several  witnesses  who  spoke  as  to  what  occurred  in  the 
passing  of  the  train  after  leaving  the  mile-board,  and  there  was 
no  objection  as  to  the  manner  in  which  that  branch  of  the  case 
was  left  to  them.  In  dealing  with  the  2nd  question,  the  learned 
Judge  then  read  to  the  jury,  for  the  purpose  of  shewing  the 
measure  of  the  defendants’  duty  and  liability,  the  charge 
delivered  at  the  trial  of  the  case  of  Fremantle  v.  London  and 
North  Western  R.W.  Co.  (1861),  10  C.B.N.S.  89,  at  pp.  90,  92 
and  93.  The  jury  were  also  told  that  no  evidence  had  been 
given  to  shew  that  defendants  had  used  all  the  means  in  their 
power  to  have  the  best  construction  possible  consistent  with  the 
running  of  the  road  to  prevent  sparks  from  issuing  from  the 
stacks.  That  it  seemed  to  be  in  their  view  a question  of  com- 
petition between  the  two  kinds  of  stack.  That,  however,  was 
not  the  question ; the  question  was,  whether  they  used  in  either 
of  them  all  such  appliances  as  were  reasonably  necessary  for  the 
purpose  of  preventing  the  emission  of  fire  from  their  engines, 
having  regard  to  the  running  of  the  engines,  etc. 

Counsel  for  the  defendants  submitted  that  the  onus  was 
upon  the  plaintiff*  to  shew  that  the  defendants  had  not  used  all 
such  appliances  as  were  reasonable  and  proper  and  not  upon  the 
defendants  to  sliew  that  they  had,  and,  further,  that  the  evidence 
shewed  that  tlie  two  kinds  of  stack  were  the  only  two  that  were 
in  use. 

“ Armour,  C.J. — Yes,  but  neither  of  them  may  have  been 
sufficient.  I do  not  know. 

Mr.  Saunders — That  was  the  efi'ect  of  the  evidence — that 
those  are  the  only  known  appliances.” 

Tlie  jury  were  then  told  that  while  tlie  defendants  were 
authorized  to  use  fire,  they  were  bound  to  use  such  reasonable 
precautions  as,  in  tlie  opinion  of  the  jury,  they  ought  to  use, 
liaving  regard  to  the  running  of  tlie  train  in  order  to  prevent 
injury. 

‘‘Mr.  Saunders- — Your  Lordsliiji  does  not  cliarge  tliem  tlvat 
it  was  tlie  duty  of  the  plaintifi's  to  shew  that  we  liad  not  used 
all  such  i-easonable  precautions. 
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Armour,  C.J. — I do  not  think  that.  Under  the  old  system 
of  pleading  it  would  he  an  action  of  trespass  for  putting  fire 
upon  another  man’s  land.  Then  you  would  have  to  justify  by 
shewing  that  the  Act  of  Parliament  authorized  you  to  use  fire 
and  you  used  it  without  any  negligence  on  your  part. 

Mr.  Saunders — But  if  negligence  i,^  the  basis  of  the  action 
surely  the  plaintiff  must  shew  it. 

Armour,  C.  J.— I think  it  is  a primd  facie  case  of  negligence, 
but  I have  not  told  the  jury  so.  In  this  Fremantle  case,  you 
see  what  I have  read  to  the  jury  about  it.” 

The  observation  previously  made  was  then  repeated  to  the 
jury,  who,  on  returning  into  Court,  said  that  they  found  for  the 
plaintiff,  and  assessed  the  damages  at  $800. 

The  defendants  appeal  on  the  ground  that  there  was  no 
evidence  that  the  fire  was  caused  by  sparks  from  the  engine ; 
that  there  was  no  evidence  of  neofliaence  in  the  construction  or 
in  the  working  or  management  of  the  engine ; that  there  was 
misdirection  in  the  particulars  of  the  charge  and  rulings  above 
referred  to ; that  the  jury  were  likely  to  have  been  misled  by 
that  part  of  the  charge  read  to  them  from  the  Fremantle  case, 
where  the  jury  were  told  that  negligence  might  be  inferred  from 
the  emission  of  sparks  or  cinders  from  the  engine ; and  that 
evidence  of  former  fires  had  been  improperly  admitted,  etc. 

If  the  jury  believed  the  evidence  for  the  plaintiff,  that  a few 
minutes  before  the  fire  in  his  barn  broke  out,  an  engine  emitting 
smoke  and  sparks  passed  along  the  railway  or  part  of  it,  there 
was,  according  to  the  authorities,  some  evidence,  in  the  absence 
of  any  other  probable  cause  to  account  for  it,  that  the  fire 
originated  from  sparks  thrown  out  by  the  locomotive : Fre- 
mantle V.  London  and  North  Western  R.W.  Co.,  10  C.B.N.S.  89  ; 
Neiv  Brunswick  R.W.  Co.  v.  Robinson  (1884),  II  S.C.R.  688. 
In  the  latter  case  Strong,  J.,  though  evidently  not  agreeingwith 
the  decision  in  the  former  case  on  this  point,  yields  to  its 
authority. 

It  is,  however,  (juite  dear  that  this  is  not  sutHcient  to 
establish  the  defendants’  liability.  The  plaintitl*,  in  such  a case 
as  this,  must  allege  and  prove  negligence;  that  is  the  ground  of 
tlie  action.  The  onus  of  pr’oot  of  negligence  clearly  rests  upon 
the  plaintiff,  and  it  is  not  su])ported  merely  by  ])rool’  that  the 
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fire  was  caused  a spark  escaping  from  the  engine.  The  con- 
trary of  this  was  so  much  insisted  upon  at  the  trial  and  upon 
the  argument  in  this  Court  that  I refer  more  fully  than  I should 
otherwise  have  thought  it  necessary  to  do  to  the  leading  and 
most  recent  authorities  on  the  subject. 

In  Canada  Central  R.W.  Co.  v.  McLaren  (1883),  8 A.R. 
564,  583,  Burton,  J.A.,  said : “ I think  that,  ever  since  the 
decision  of  Vaughan  v.  Taff  Vale  R.W.  Co.  (1860),  5 H.  & N. 
679,  the  rule  has  been  firmly  established  that  a railway  company, 
authorized  by  law  to  use  locomotive  engines,  cannot  be  held 
liable  for  injuries  occasioned  by  sparks  escaping  from  the  engine, 
without  proof  of  negligence.  The  statutory  authority  is  their 
warrant,  and  any  loss  occasioned  by  the  engine  would  be 
damnum  absque  injuria.  I take  it  to  be  clear,  therefore,  that 
the  onus  was  upon  the  plaintiff  of  proving  affirmatively  some 
act  of  negligence  on  the  part  of  the  defendants.  He  does  not 
do  so  by  shewing  that  the  fire  broke  out  in  the  lumber  shortly 
after  the  engine  passed,  which  may  raise  an  inference  that  it 
was  occasioned  by  sparks  from  the  engine.” 

The  jury  in  that  case  had  been  directed  in  accordance  with 
the  rule  thus  laid  down. 

In  New  Brunswick  R.W.  Co.  v.  Robinson,  ll  .S.C.^.  688, 
Strong,  J.,.  said  (p.  695):  ‘‘Assuming  there  was  evidence 

for  the  jury,  and  that  they  were  warranted  in  their  finding  as 
to  the  origin  of  the  fire,  I am  of  opinion  that  the  plaintiff  was 
bound  to  go  further  and  give  some  evidence  of  negligence,  such 
as  the  omission  to  use  all  proper  and  reasonable  means  to  arrest 
the  sparks  by  means  of  known  contrivances  for  that  purpose, 
and  that  in  the  absence  of  all  proof  of  negligence  the  onus  was 
not  cast  upon  the  defendants  of  proving  that  they  had  adopted 
and  used  such  precautions ; in  other  words,  that  it  was  for  the 
plaintiff*  to  make  out  his  case  in  the  first  instance  by  proving- 
negligence  in  such  a case  as  the  present,  as  in  all  other  cases  of 
action  for  neoflitjence.”  And  see  Canada  Southern  R.  W.  Co.  v. 
Phelps  (1884),  decided  on  the  same  day  as  the  case  just  cited, 
but  reported  in  14  S.C.R.  132  ; Groom  v.  Great  Western  R.W. 
Co.  (1892),  8 Times  L.R.  253,  and  Earl  of  Shaftesbury  v. 
London  and  South  Western  R.W.  Co.  (1894),  11  Times  L.R. 
126;  and  (1895),  11  Times  L.R.  269. 
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In  Port-Glasgow  and  Newark  Sailcloth  Co.  v.  Caledonia. 
R.W.  Co.  (1892),  19  Rettie  608,  the  Lord  President  (Robertson), 
referring  to  Vaughan  v.  Taff  Vale  R.W.  Co.;  Hammersmith  v. 
Brand,  and  other  cases,  said : “ The  consequences  of  these 

decisions  are  no  doubt  serious  and  striking,  but  the  rule  fixed 
by  them  is  that  if  locomotives  set  fire  to  property,  the  railway 
company  are  not  liable  unless  they  are  proved  to  have  been 
negligent.  It  is  true  that  such  negligence  may  be  in  the  con- 
struction of  the  furniture  or  the  conduct  of  the  engine,  and  this 
opens  responsibility  which  would  not  be  discharged  by  a facile 
acceptance  of  any  engine  proposed  by  advisers  who  necessarily 
are  not  stimulated  by  any  independent  regard  to  the  safety  of 
the  property  of  third  parties.  Still,  negligence  there  must  be, 
in  a fair  sense  of  the  term.” 

In  the  same  case  in  the  House  of  Lords  (1893),  20  Rettie  35, 
the  Lord  Chancellor  (Lord  Herschell)  said:  “It  is  now  well 

settled  law  that  in  order  to  establish  a case  of  liability  against 
a railway  under  such  circumstances  it  is  essential  for  the 
pursuers  to  establish  negligence.  The  railway  company  having 
the  statutory  power  of  running  along  the  line  with  locomotive 
engines,  which  in  the  course  of  their  running  are  apt  to 
discharge  sparks,  no  liability  rests  upon  the  company  merely 
because  the  sparks  emitted  by  an  engine  have  set  fire  to 
adjoining  property.  But  the  defenders,  although  possessing 
this  statutory  power,  are  undoubtedly  bound  to  exercise  it 
reasonably  and  properly,  and  the  test  whether  they  exercise 
this  power  reasonably  and  properly  appears  to  me  to  be  this. 
They  are  aware  that  locomotive  engines  are  apt  to  emit  sparks. 
Knowing  this  they  are  bound  to  use  the  best  practicable  means, 
according  to  the  then  state  of  knowledge,  to  avoid  the  emission 
of  sparks  which  may  be  dangerous  to  adjoining  property  : and  if 
they,  knowing  that  the  engines  are  liable  thus  to  discharge 
sparks,  do  not  adopt  reasonable  precaution  they  are  guilty  of 
negligence  and  cannot  defend  themselves  by  relying  upon  their 
statutory  power.  . . The  question  therefore  resolves  itself 

into  one  of  fact.  Have  the  pursuers,  upon  whom  in  1113^  opinion 
the  onus  lay,  and  always  must  lie  where  liabiliW  can  only  be 
shewn  by  the  establishment  of  negligence  on  tlie  part  of  tlie 
defenders,  made  out  a case  of  negligence  ?” 
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Lord  Blackburn’s  judgment  in  Geddis  v.  Proprietors  of 
Bann  Reservoir  (1878),  3 App.  Cas.,  at  pp.  455,  456,  may  also 
be  referred  to. 

These  authorities  shew  beyond  controversy  that  whether  it 
be  in  respect  of  the  construction  of  the  engine  and  its  furniture, 
or  the  selection  of  the  best  type  of  engine  and  furniture,  or  in 
respect  of  the  working  and  management  of  an  engine  not 
proved  to  have  been  defective,  negligence  falls  to  be  proved  by 
the  plaintiff  in  order  to  make  out  a cause  of  action.  In  either 
case  the  onus  may  be  shifted  so  that  it  may  be  thrown  upon 
the  defendants  to  prove  that  they  employed  the  best  practicable 
means  and  precautions  within  the  range  of  their  obligation  to 
prevent  danger,  or  that  their  engine  was  properly  managed,  as 
the  case  may  be. 

In  the  case  before  us  the  only  ground  of  negligence  relied 
upon  at  the  trial  was  that  the  defendants  used  the  diamond 
stack  instead  of  the  more  modern,  and,  as  it  was  contended, 
more  efficient  style,  known  as  the  straight  stack.  That  was 
the  real  contest  between  the  parties,  and  the  question  was 
whether,  having  regard  to  the  evidence,  the  plaintiff  had 
succeeded  in  shewing  that  the  defendants  were  negligent 
because  they  had  not  entirely  discarded  the  older  in  favour  of 
the  modern  style — whether,  in  short,  the  latter  had  been  shewn 
to  be  so  great  an  improvement  upon  the  former,  as  regards 
danger  from  hre,  that  they  ought  to  have  adopted  it.  There- 
fore, it  appears  to  me  that  the  jury  ought  not  to  have  been 
told  that  no  evidence  had  been  given  to  shew  that  the  defen- 
dants had  used  all  the  means  in  their  power  to  have  the  best 
construction  possible  consistent  with  the  running  of  the  road 
to  prevent  danger  from  sparks,  for  while  the  plaintiff’s  case 
was  that  tlie  straight  stack  was  better,  the  defendants  insisted 
that  the  diamond  stack,  in  which  no  fault  was  found  except 
that  it  was  of  that  type,  was  less  dangerous,  or,  at  most,  that  as 
a hre  thrower,  the  straight  one  had  no  advantage  over  it. 
Again,  tlie  passage  read  to  the  jury  from  tlie  Fremantle  case, 
wliich  was  referred  to  a second  time  at  the  end  of  the  charge, 
as  to  tlie  emission  ot*  sparks  being  evidence  of  negligence  in  tlie 
condition  of  the  engine,  while,  perhaps,  relevant  to  the  facts 
and  contentions  in  that  case,  was  not  pertinent  to  tlie  case^in 
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hand,  and  was  calculated  to  give  the  jury  the  impression  that 
if  they  found  the  fire  to  have  been  caused  by  sparks  from  the 
locomotive,  there  was  evidence  of  neglect  to  take  reasonable 
precautions  to  prevent  them.  The  cases  of  Dimmock  v.  North 
Staffordshire  R.W.  Co.  (1866),  4 F.  & F.  1058,  and  Groom  v. 
Great  Western  R.W.*Co.,  8 Times  L.R.  253,  shew  how  far  the 
charge  in  the  Fremantle  case  may  be  adopted  in  stating  the  rule 
as  to  the  liability  of  the  defendants. 

One  can  hardly  avoid  seeing,  moreover,  that  the  learned 
trial  Judge  took  a view  of  the  case  throughout  too  unfavourable 
to  the  defendants  as  regards  the  onus  of  proof  in  the  first 
instance. 

1 have  not  overlooked  the  plaintiff’s  contention  on  the 
argument  of  the  appeal  that  there  was  evidence  of  negligence 
in  the  management  of  the  engine.  I do  not  agree  that  there 
was,  but  it  is  enough  to  say  that  this  was  not  a matter  left  to 
or  passed  upon  by  the  jury.  The  management  of  the  engine 
was  referred  to  at  the  trial  solely  for  the  purpose  of  shewing 
that  it  was  probable  that  the  fire  had  been  caused  by  sparks 
which  had  escaped  therefrom  when  the  steam  was  put  on  near 
the  plaintiff’s  barn. 

I am  unable  to  say  that  there  was  no  evidence  for  the 
plaintiff*  on  the  other  point.  The  weight  of  evidence  was  the 
other  way,  but,  for  the  reasons  1 have  mentioned,  there  must 
be  a new  trial. 

I do  not  think  that  evidence  as  to  former  fires  said  to  have 
been  caused  by  sparks  from  an  engine  with  a diamond  stack 
was  improperly  admitted.  It  was  offered  to  prove  the  general 
inefficiency  of  an  engine  so  constructed.  Evidence  of  this  sort 
appears  to  liave  been  given  without  objection  in  Groom  v.  Great 
Western  R.W.  Co.,  8 Times  L.R.  253. 

Cases  were  cited  and  relied  upon  from  the  Quebec  Courts 
and  in  the  Supreme  Court  on  appeal  from  these  Courts.  Speak- 
ing generally,  however,  they  are  not  applicable  here,  as  a much 
more  stringent  rule  as  regards  the  liability  of  railway  com- 
panies for  damages  caused  by  sparks  escaping  from  their 
engines  obtains  in  the  jurisprudence  of  the  Rrovince  of  Quebec 
than  has  ever  prevailed  in  our  own  : Rojj  v.  Caamdian  Pacific 
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R.W.  Co.  (1900),  20  C.L.T.,  Oec.  N.,  441,*  and  cases  there 
referred  to. 

Oatman  The  cases  above  cited  from  Volumes  8 and  11  of  the  Times 

Michigan  Law  Reports  may  be  usefully  noted  for  the  purpose  of  shewing 
rS^wy^Co  evidence  proper  to  be  given  by  the  defendants  in  cases  of 
this  kind. 

’ ! 1 may  add  that,  if  this  case  is  again  tried  by  a jury,  I think 

that,  as  G Wynne,  J.,  said  in  New  Brunswick  R.  W.  Go.  v.  Robinson, 
11  S.C.‘R.  688,  questions  should  be  put  to  the  jury  and  they 
should  be  required  to  state  what  is  the  particular  negligence, 
if  any,  of  which  they  shall  find  the  defendants  to  have  been 
guilty. 

New  trial  ordered. 

R.  S.  C. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Challoner  v.  Township  of  Lobo. 

1901 

Drainage — Qualification  of  Petitioners — Last  Revised  Assessment  Roll." 

Jan.  7. 

The  ‘ ‘ last  revised  assessment  roll  ” which  governs  the  status  of  petitioners  in 
proceedings  under  the  Drainage  Act  is  the  roll  in  force  at  the  time  the 
petition  is  adopted  by  the  council  and  referred  to  the  engineer  for  enquiry 
and  report,  and  not  the  roll  in  force  at  the  time  the  by-law  is  finally  passed. 
Judgment  of  Meredith,  C.J.,  32  O.R.  247,  reversed. 

An  appeal  by  the  defendants  from  the  judgment  of 
Meredith,  C.J.,  reported  32  O.R.  247,  was  argued  before 
Armour,  C.J.O.,  Osler,  Moss,  and  Lister,  JJ.A.,  on  the  23rd 
of  November,  1900.  The  facts  are  stated  in  the  report  below 
and  in  the  judgments  in  this  Court. 

Talbot  Macbeth,  for  the  appellants. 

T.  G.  Meredith,  for  the  plaintiff. 

A.  Stuart,  for  the  contractors. 

January  7.  Armour,  C.J.O.  : — The  first  question  to  be 
determined  in  tliis  appeal  is  whether  the  last  revised  assessment 
roll  for  the  year  1898,  or  the  last  revised  assessment  roll  for  the 

[jcave  to  appeal  has  been  granted  by  the  Judicial  Committee. — Rep. 
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year  1899,  is  the  roll  which  is  to  govern  the  proceedings  taken 
under  the  petition  which  forms  the  basis  of  the  proceedings. 

The  petition,  which  purports  to  be  the  petition  of  the  Ghalloner 
majority  in  number  of  the  resident  and  non-resident  persons  township  of 
(exclusive  of  farmers’  sons  not  actual  owners)  as  shewn  by  the  Lobo. 
last  revised  assessment  roll  to  be  the  owners  of  the  lands  Armour,  C.J.O. 
to  be  benefited,  is  dated  on  the  10th  of  April,  1899,  and  was 
presented  to  the  council  on  the  same  day,  and  the  council 
thereupon  on  the  same  day  passed  a resolution  granting  the 
prayer  of  the  petition  and  instructing  the  clerk  to  ask  the 
township  engineer  to  make  plans,  specifications,  and  detailed 
estimates  of  the  drain  work  to  be  constructed,  and  report  to  the 
council. 

At  the  date  of  the  petition,  of  its  presentation  to  the 
council,  and  of  the  instructions  to  the  engineer,  the  last  revised 
.assessment  roll  was  that  of  1898. 

The  engineer  made  his  report  on  the  26th  of  July,  1899, 
and  it  seems  to  have  been  assumed  that  at  this  date  the 
assessment  roll  for  the  year  1899  had  been  finally  revised. 

The  engineer’s  report  was  filed  with  the  clerk  of  the  muni- 
cipality on  the  31st  of  July,  1899,  and  he,  on  the  2nd  of  August, 

1899,  gave  the  notices  required  to  be  given  by  sec.  16  of  the 
Municipal  Drainage  Act,  naming  therein  the  14th  of  August, 

1899,  for  the  meeting  of  council  at  which  the  report  of  the 
engineer  would  be  read  and  considered. 

Sec.  17  of  the  Act  KS.O.  1897  ch.  226,  provides  : ‘‘  The  muni- 
cipal council  shall  at  the  meeting  mentioned  in  such  notice, 
immediately  after  dealing  with  the  minutes  of  its  previous  meet- 
ing, cause  the  report  to  be  read  by  the  clerk  to  all  the  ratepayers 
in  attendance,  and  shall  give  an  opportunity  to  any  person  who 
has  signed  the  petition  to  withdraw  from  it  by  putting  his 
withdrawal  in  writing,  signing  the  same  and  filing  it  with  the 
clerk,  and  shall  also  give  those  present  who  have  not  signed  tlie 
petition  an  opportunity  so  to  do ; and  should  any  of  the  I'oads 
of  the  municipality  be  assessed,  the  council  may  by  resolution 
authorize  the  head  or  acting  head  of  the  municipality  to  sign 
the  petition  for  the  municipality,  and  such  signature  shall  count 
as  that  of  one  person  benefited  in  favour  of  the  petition.” 
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The  municipal  council  held  the  meeting  mentioned  in  the 
notice,  and  the  report  was  read  thereat  to  all  the  ratepayers  in 
attendance,  and  any  person  who  had  signed  the  petition  was 
given  an  opportunity  to  withdraw  from  it,  and  any  person  of 
those  present  who  had  not  signed  the  petition  was  given  an 
opportunity  so  to  do,  but  it  does  not  appear  that  any  person 
wlio  signed  the  petition  withdrew  from  it,  or  that  any  person 
of  those  present  who  had  not  signed  the  petition  did  so. 

The  petition  which  any  person  who  had  not  signed  it  was 
given  an  opportunity  so  to  do,  was  the  petition  dated  the  10th 
of  April,  1899,  which  was  presented  to  the  council  on  that 
day,  and  the  prayer  of  which  was  on  that  day  granted,  and  in 
respect  of  which  the  engineer  was  instructed  to  make  plans, 
specifications,  and  detailed  estimates  of  the  drainage  work  to  be 
constructed,  and  to  report  to  the  council. 

The  date  of  the  petition  was  not  to  be  altered  by  reason  of 
any  person,  who  had  not  signed  it,  then  signing  it,  but  it  was  to 
be  signed  dated  as  it  was,  and  the  person  signing  it  so  dated 
must  have  been  at  its  date  a person  shewn  on  the  then  last 
revised  assessment  roll  to  be  an  owner  of  land  to  be  benefited  in 
the  area  described  in  the  petition,  which  then  last  revised 
assessment  roll  was  the  last  revised  assessment  roll  for  the  year 
1898. 

The  said  meeting  of  the  municipal  council  was  adjourned 
from  the  14th  of  August,  1899,  to  the  21st  of  August,  1899. 

Sec.  18  of  the  Act  provides  that  ‘‘  should  the  petition  at  the 
close  of  the  said  meeting  of  the  council  contain  the  names  of 
the  majority  of  the  persons  shewn  as  aforesaid  to  be  owners 
benefited  within  the  area  described,  the  council  may  proceed  to 
adopt  the  report  and  pass  a by-law  authorizing  the  work,  and 
no  person  having  signed  the  petition  shall,  after  the  adoption  of 
tiie  report,  be  permitted  to  withdraw.” 

Persons  who  had  signed  the  petition  being  allowed  to 
witlidraw  from  it,  and  persons  who  had  not  signed  it  being 
allowed  to  sign  it,  it  became  necessary  to  provide  for  then 
ascertaining  whether  the  petition  then  contained  tlie  names  of 
the  majority  shewn  as  aforesaid,  that  is,  by  the  last  revised 
assessment  roll  referred  to  in  the  petition,  being  the  last  revised 
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assessment  roll  for  the  year  1898,  to  be  owners  benefited  within  C.  A. 
the  area  described. 

I am  of  the  opinion,  therefore,  that  it  must  be  held’that  the  Challoxer 
last  revised  assessment  roll  for  the  year  1898 — -the  last  revised  township  of 
assessment  roll  at  the  date  of  the  petition,  of  its  presentation,  of  Lobo. 
the  granting  its  prayer,  and  of  the  instructions  given  to  the  Armour,  c.j.o. 
engineer  in  compliance  with  it — governs  all  the  proceedings 
taken  under  the  petition. 

The  last  revised  assessment  roll  of  1898  was  not  put  in 
evidence,  nor  was  any  evidence  given  that  the  petition  did  not 
contain  the  names  of  the  majority  in  number  of  the  resident 
and  non-resident  persons  (exclusive  of  farmers’  sons  not  actual 
owners)  as  shewn  by  that  roll  to  be  the  owners  of  the  lands  to 
be  benefited  in  the  area  described  in  the  petition. 

The  engineer  attended  the  meeting  of  council  on  the  21st  of 
August,  1899,  and,  before  the  adoption  of  his  report,  amended 
the  assessment  of  certain  lots  by  distributing  the  assessment 
according  to  the  ownership  of  the  several  parts  of  the  lots,  the 
parties  concerned  being  present,  and  he  giving  to  them  the 
amended  assessment,  and  the  next  day  sending  to  the  clerk  a 
letter  containing  such  amended  assessment,  and  the  by-law  was 
passed  containing  the  engineer’s  assessment  as  so  amended. 

And  I see  nothing  in  this  to  vitiate  the  report  or  by-law. 

The  petition  prayed  for  the  drainage  of  a certain  area, 
describing  it,  by  means  of  (1)  a drain  or  drains ; (2)  deepening, 
straightening,  widening,  clearing  of  obstructions,  or  otherwise 
improving  the  stream,  creek,  or  watercourse  known  as  Crow’s 
Creek ; (3)  lowering  the  water  of  Crow’s  pond ; following  in 
these  respects  the  form  of  petition  given  by  the  Drainage  Act. 

And  it  was  objected  that  because  all  these  means  were  not 
adopted  for  the  drainage  of  the  described  area,  the  council  had 
no  power  to  authorize  the  undertaking  of  the  work. 

But  the  work  to  be  done  was  the  drainage  of  the  described 
area,  and  it  was  for  the  engineer  to  determine  tlie  means  by 
which  it  was  to  be  done,  and  lie  determined  tliat  it  was 
unnecessary  to  adopt  all  the  suggested  means  of  doing  tlie 
work,  and  that  it  could  be  efficiently  done  without  doing  so. 

And  there  is  nothing  in  this  objection. 
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It  was  also  objected  that  at  the  time  the  work  was  com- 
menced and  also  at  the  time  this  action  was  brought,  no  by-law 
had  been  passed  by  the  appellants  authorizing  the  execution 
by  them  of  the  contract  with  the  defendant  Oliver,  nor  was  any 
contract  in  fact  entered  into  by  them  with  Oliver  or  properly 
executed  by  Oliver. 

It  appeared  that  the  appellants  had  advertised  for  tenders 
for  doing  this  drainage  work,  and  that  Oliver’s  tender  had  been 
accepted  by  resolution  of  the  council,  and  that  he  had  executed 
a contract  with  the  appellants  to  do  the  work,  which  purported 
to  be  under  seal,  but  was  not  sealed  by  Oliver. 

Oliver,  in  doing  the  work,  was  acting  under  the  authority 
of  the  appellants,  and  it  does  not  concern  the  respondent  that 
the  appellants  may  not  have  been  properly  bound  by  contract 
witli  Oliver  but  have  only  become  so  since  the  commencement 
of  tlie  action. 

In  my  opinion  the  appeal  must  be  allowed  with  costs,  and 
the  action  dismissed  with  costs. 


OsLER,  J.A. : — One  of  the  questions  argued  at  the  trial  and 
on  the  appeal  is,  by  what  assessment  roll  the  proceedings  of  the 
defendants  on  passing  the  by-law  should  have  been  governed — 
that  of  1898  or  that  of  1899  ? Ought  the  majority  of  owners 
in  the  drainage  area  to  be  the  majority  as  shewn  by  the  assess- 
ment roll  wliich  happened  to  be  last  revised  assessment  roll  at 
the  time  when  the  council  was  in  a position  to  pass  the 
provisional  by-law,  or  the  majority  as  ascertained  by  the  roll  in 
force  when  the  petition  for  the  drainage  scheme  was  referred  to 
the  engineer  to  examine  and  report  upon  it  and  to  make  the 
necessary  assessment  tlierefor  ? It  must  be  said  tliat  the 
pi*ovisions  of  tlie  present  Act  are  so  framed  as  to  make  it 
difficult  to  form  a positive  opinion  on  the  subject,  but  I have 
arrived  at  the  conclusion  that  it  was  not  the  intention  of  the 
Legislature  by  tlie  Drainage  Act  of  1894,  R.S.O.  1897,  cli.  *22(), 
to  make  any  change  in  tlie  former  practice  in  this  respect. 

The  council,  on  receiving  a petition  signed  in  the  prescribed 
manner,  i.e.,  liy  the  majority  in  number  of  the  resident  and 
non-resident  j)er.sous  (exclusive  of  farmers’  sons  not  actual 
own(*)-s)  (IS  s/if'ir'n  by  the  last  revised  assessment  roll  fo  he  the 
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owners  of  lands  to  be  benefited  in  any  described  area,  for  the 
drainage  of  such  area,  are  authorized  to  procure  an  engineer  to 
make  an  examination  of  the  area  and  to  prepare  a report,  plans, 
specifications,  and  estimates  of  tlie  work,  and  to  make  an 
assessment  of  the  lands  and  roads  within  the  area  to  be 
benefited,  stating  the  proportion  of  the  cost  of  the  work  to  be 
paid  by  every  road  and  lot  or  portion  of  lot  for  benefit,  outlet, 
and  relief  from  injuring  liability  : sec.  3 (1). 

Then,  how  is  the  engineer  to  proceed  in  apportioning  the 
assessment  over  this  area  ? The  Act  gives  no  specific  instruc- 
tions on  this  point.  His  report,  assuming  that  he  does  not  find 
that  other  lands  than  those  described  in  petition  will  be 
benefited  or  ought  to  be  assessed,  deals  with  the  land  in  the 
drainage  area  and  its  sub-divisions  alone.  He  does  not  assess 
or  name  in  his  report  any  individual  owner.  He  must, 
nevertheless,  acquire  some  knowledge  of  the  various  sub- 
divisions of  the  land  in  order  to  assess  the  parts  belonging  to 
different  owners  with  their  proper  proportions,  and  as  he  must 
assess  with  reference  to  ownership  this  knowledge,  as  it  appears 
to  me,  must  be  obtained  from  the  assessment  roll,  where  the 
status  of  the  individual  owners  of  the  various  parcels  to  be 
assessed  is  ascertained  for  the  purpose  of  his  proceedings. 
Sec.  6 provides  that  he  need  not  confine  his  assessment  to  the 
part  of  the  lot  actually  affected,  but  may  place  it  on  the  quarter, 
the  half,  or  the  whole  lot  containing  the  part  affected,  if  the 
owner  of  such  part  is  also  the  owner  of  the  lot  or  other  said 
sub-divisions,  but  he  has  no  authority  to  ascertain  or  to  report 
that  any  one  is  an  owner. 

To  ascertain  who  are  the  parties  assessed,  whether  it  be  for 
the  purpose  of  giving  the  notice  required  by  sec.  9,  sub-sec.  7,. 
or  the  notice  of  the  meeting  provided  for  by  sec.  16,  at  which  the- 
report  will  be  read  and  considered  by  the  council,  wliidi  notices 
the  clerk  of  the  municipality  is  required  to  give  when  the 
engineer’s  report  has  been  filed,  the  clerk  must  also  refer  to  tlie 
assessment  roll.  That  must  be  the  roll  on  which  the  petition 
was  based,  on  which  the  council  acted  in  determining  to  refer 
the  matter  to  the  engineer,  and  on  which  the  latter  must  have 
acted  on  making  up  his  report.  Sec.  9,  sub-sec.  7 speaks  of 
notice  to  the  “ parties  assessed,”  as  also  does  sec.  1 6,  but  these 
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parties  appear  by  sec.  1 6 to  be  the  “ owners  of  every  parcel  of 
land  assessed  ” within  the  described  area,  because  • none  but 
owners  can  be  assessed  for  the  purpose,  and  the  only  means  of 
identifying  such  owners  and  giving  them  the  prescribed  notice 
must  be  the  roll  on  which  the  engineer  has  proceeded  in 
making  his  report  and  on  which  they  appear  to  be  assessed  as 
owners. 

Sub-sec.  7 of  sec.  9 is  an  amendment  to  the  Drainage  Act  of 
1894,  and  comes  from  59  Viet.  ch.  66,  sec.  1 (O.).  I hardly  see 
what  object  was  intended  to  be  served  by  it,  as  the  existing 
law,  57  Viet.  ch.  56,  sec.’  16  (0.),  had  already  provided  more  fully 
for  giving  notice  of  the  report  to  the  parties  assessed. 

Before  the  Drainage  Act  of  1894,  from  which  secs.  16,  17, 
and  18  of  the  present  Act  are  derived,  there  would,  I think, 
have  been  no  room  for  argument  that  the  “ last  revised  assess- 
ment roll  ” which  governed  the  proceedings  throughout  was  not 
that  upon  which  the  council  had  acted  when  referring  the 
petition  to  the  engineer.  These  sections  were  directed  to  meet 
the  difficulty,  which  had  not  infrequently  arisen,  of  parties  who 
had  signed  the  petition  withdrawing  their  names  therefrom  and 
defeating  it  after  all  the  expense  involved  in  the  examination 
and  report  had  been  incurred.  They  are  now  given  a clear  right 
to  do  so  at  a certain  stage  of  the  proceedings  newly  provided 
for,  subject  to  indemnifying  the  council ; and  at  that  stage 
other  persons  who  might  have  signed  the  petition  are  given  the 
right  to  support  it  by  adding  their  names  thereto.  But  these 
persons  must  have  been  on  the  roll  on  which  the  proceedings 
were  initiated.  I think  that  is  what  is  meant  by  “ shewn  as 
aforesaid”  in  sec.  18.  It  cannot  have  been  intended  that  there 
should  be  two  “ last  revised  assessment  rolls,”  which  would  be 
the  case  if  these  new  signatories  were  to  be  ascertained  from  a 
later  roll  than  that  on  which  the  petition  was  based.  If  that 
were  the  roll  to  be  looked  at,  it  would  be  the  duty  of  the 
council  to  compare  the  petition  and  report  with  that  roll,  and 
to  decline  to  pass  any  by-law  if  it  should  appear  therefrom  that 
the  petition  was  not  sufficiently  signed,  and  thus  to  drop  all  the 
proceedings  at  that  stage  without  remedy  against  any  one  for 
any  of  the  expenses  they  had  been  put  to. 
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I can  hardly  conceive  that  such  a result  as  this  was  C.  A. 

contemplated  or  intended  by  the  Legislature.  On  the  whole, 
therefore,  I think  that  the  Act  fairly  admits  of  the  construction  Challoner 
that  the  roll  which  is  to  be  regarded  as  the  last  revised  assess-  township  of 
ment  roll  throughout  is  that  which  was  the  last  revised  Lobo. 

assessment  roll  when  the  council  took  action  upon  the  petition  osier,  j.a. 
— in  this  case  the  roll  of  1898.  That  must  be  taken  to  be  the 
roll  referred  to  in  the  by-law,  and  as  the  plaintiff*  made  no 
attempt  to  prove,  much  less  to  impeach,  it,  the  by-law  stands 
and  defeats  the  action. 


Moss,  and  Lister,  JJ.A.,  concurred  with  Osler,  J.A. 

Aj:>peal  allowed. 

R.  s.  G. 


[IN  THE  COURT  OF  APPEAL.] 


McIntyre  v.  Thompson. 

Limitation  of  Actions — Possession. 

The  acts  relied  on  in  support  of  a claim  to  title  by  possession  were  that  the 
claimant  had  sold  the  timber  off  the  land  in  question  ; had  afterwards  cleared 
it,  and  had  sowed  and  harvested  one  crop  of  wheat ; had  then  for  some  years 
taken  hay  from  it ; and  had  then  used  it  as  pasture  land.  The  land  was  not 
wholly  enclosed,  one  end  being  bounded  by  a marsh,  and  through  this  marsh 
cattle  could  and  did  stray  into  it  : — 

Held,  that  there  had  not  been  such  possession  as  is  necessary  to  bar  the  right 
of  the  true  owner. 

Judgment  of  MacMahon,  J.,  affirmed. 


C.  A. 

1901 

January  7. 


Appeal  by  the  defendant  from  the  judgment  at  the  trial. 

The  action  was  brought  on  the  25th  of  April,  1899,  to 
recover  damages  for  trespass  to  land  claimed  by  the  plaintiff, 
being  part  of  broken  lot  No.  6 in  the  9th  concession  of  the 
township  of  Otonabee.  It  was  tried  in  October,  1899,  before 
MacMahon,  J.,  who  gave  judgment  in  the  plaintifi*’s  favour. 

The  appeal  was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  19th  of  September, 
1900.  The  facts  are  stated  in  tlie  judgment. 

Poussette,  Q.C.,  for  the  appellant. 

D.  W.  Bumble,  for  the  respondent. 
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January  7.  The  judgment  of  the  Court  was  delivered 
by  OsLER,  J.A. : — The  defence  relied  upon  at  the  trial  was 
the  Statute  of  Limitations.  The  plaintiff  denied  that  the 
defendant  ever  had  such  a possession  of  the  land  in  dispute 
as  would  give  him  a statutory  title,  and  further  contended  that 
he  was  at  all  events  precluded  from  setting  it  up  by  reason  of 
a judgment  recovered  between  the  parties  on  the  24th  of 
December,  1892,  by  which  the  true  line  between  their  lots  was 
ascertained  by  the  delimitation  of  the  road  allowance  between 
them  and  the  plaintiff’s  title  to  the  locus  in  quo  as  part  of 
broken  lot  No.  6 in  the  9th  concession  established. 

The  plaintiff  was  the  owner  of  an  irregularly  shaped  parcel 
of  land,  33  acres  in  extent,  in  broken  lot  No.  6 in  the  9th 
concession  of  the  township  of  Otonabee.  To  the  north  lay  the 
defendant’s  land,  lot  No.  7 in  the  9th  concession  of  the  same 
township,  separated  from  the  plaintiff’s  by  a road  allowance  or 
side  line  of  one  chain  in  width. 

The  paper  title  of  each  party  to  his  own  lot  was  proved  or 
admitted. 

The  9th  concession  is  a double  front  concession,  and  in  the 
grant  from  the  Crown  the  defendant’s  lot  was  described  in  half 
lots,  viz.,  as  the  east  half  of  lot  No.  7,  and  the  west  half  of  lot 
No.  7,  in  the  9th  concession.  The  consequence  of  the  double 
front  survey  was  that  the  road  allowance  or  side  line  above 
referred  to  did  not  run  through  from  one  side  of  the  concession 
to  the  other  in  a continuous  line,  but  a jog  of  one  chain  in 
width  occurred  at  the  centre  of  the  concession,  which  is  the 
line  between  the  defendant’s  two  half -lots : The  Survey  Act, 
R.S.O.  1897,  ch.  181,  s.  32. 

The  principal  part  of  the  plaintiff’s  33  acres  in  lot  No.  6 was 
to  the  east  ot‘  the  centre  line  of  the  concession,  but  a small 
portion  of  it  lay  to  tlie  west  of  the  line,  and  therefore  west  of 
the  place  where  the  jog  occurred  in  the  road  allowance.  The 
ti*espass  complained  of  consisted  in  the  pulling  down  of  part  of  a 
fence  which  the  ])laintiff  had  erected  between  the  road  allowance 
and  that  part  of  his  land  which  lay  immediately  to  the  west  of 
the  jog,  the  defendant  contending  that  he  had  at  this  place 
ac(piir(‘d  l)y  length  of  possession  title  to  a small  parcel  of 
between  two  and  three  acres  ot*  the  })laintiff’s  land.  To  the  east 
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of  the  jog  the  road  allowance  was  open  and  travelled,  but  to  the 
west  it  had  never  been  opened,  and  the  land,  except  that  part 
which  the  defendant  claimed,  was  uncleared  bush  or  woodland 
and  marsh  on  the  road  line  as  well  as  on  the  land  on  each  side 
of  it.  The  true  position  of  the  road  allowance  was  not  now  in 
dispute,  nor  was  it  denied  that  as  to  so  much  thereof  as  formed 
the  boundary  of  the  east  half  of  tlie  defendant’s  lot  and  that 
part  of  the  plaintifl'’s  33  acres  wliich  lay  opposite  thereto  such 
allowance  had  been  ascertained  and  determined  by  the  judgment 
in  a former  action  between  the  parties — an  action  of  trespass 
brought  by  the  now  defendant  against  the  now  plaintiff  for 
entering  upon  what  the  now  defendant  then  contended  was  part 
of  the  east  half  of  his  lot.  The  question  then  in  dispute  was  as 
to  the  true  position  of  the  road  allowance  at  that  point,  and  it 
was  determined  adversely  to  the  now  defendant. 

The  learned  Judge  who  tried  the  present  action  held  that  the 
effect  of  the  judgment  in  the  former  action  was  to  determine 
the  true  position  of  the  road  allowance  on  both  sides  of  the 
centre  line  of  the  concession,  and  he  also  found  that  the  defen- 
dant had  not  had  such  possession  of  the  parcel  in  question  as  to 
confer  upon  him  a statutory  title.  On  both  grounds,  therefore, 
he  gave  judgment  for  the  plaintiff. 

I am  of  opinion  that  the  plaintiff  cannot  rely  upon  the 
judgment  in  the  former  action  as  an  answer  to  the  defendant’s 
claim  and  as  establishing^  his  title  at  the  date  thereof  to  the 
land  in  dispute.  That  judgment  can  only  be  taken  to  have 
established  the  true  position  of  the  side  line  in  front  of  the  east 
half  of  the  defendant’s  lot.  It  was  ascertained  with  reference 
to  the  survey  on  the  east  front  of  the  concession,  and  takes,  as 
it  could  take,  no  account  of  the  jog  or  shift  in  the  side  line. 
That  part  of  the  side  line  west  of  the  centre  of  the  concession 
would  have  to  be  ascertained  witli  reference  to  tlie  survey  on  the 
west  front  of  the  concession,  and  if  tlie  judgment  were  to  be 
taken  as  establishing  the  line  througliout  on  tlie  course  and 
measurement  therein  laid  down,  it  would  establish  the  side  line 
west  of  the  centre  line  not  where  it  is  now  admitted  to  be  but 
a considerable  distance  to  the  south  of  it  and  Avholly  in  the 
lands  of  the  now  plaintiff.  In  the  former  action  it  was  onlv 
necessary  to  find  the  position  of  the  side  line  in  front  of  the 
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east  half  of  the  defendant’s  lot,  and  it  cannot  be  taken  to  have 
decided  anything  more. 

The  case,  therefore,  turns  wholly  upon  the  question  of  pos- 
session, and  the  only  possession  the  defendant  can  rely  upon  is 
that  which  he  had  before  the  commencement  of  the  former 
action  on  the  30th  November,  1891,  for  there  is  no  evidence  of 
anything  which  can  be  claimed  as  exclusive  possession  of  the 
parcel  in  question  since  that  time. 

In  the  former  action  the  question,  as  I have  said,  was  as  to 
the  true  position  of  the  side  line.  The  now  defendant  had 
erected  a rail  fence  from  the  east  side  or  front  of  his  lot  along 
what  he  then  alleged  to  be  the  north  side  of  the  road  allowance 
between  the  plaintiff’s  lot  and  his  own.  The  fence  extended 
westerly  in  the  same  course  for  some  three  chains  beyond  the 
centre  of  the  concession.  After  the  judgment  in  the  action,  the 
defendant  removed  the  fence  to  the  true  south  boundary  of  his 
lot,  as  declared  by  the  judgment,  as  far  west  as  the  centre  line 
of  his  lot,  i.e.,  along  the  front  of  the  east  half,  leaving  the  three 
chains  which  projected  or  extended  beyond  that  line.  This 
isolated  part  or  remainder  of  the  fence  is  now  claimed  by  the 
defendant  as  the  south  boundary  of  the  piece  of  land  in  dispute, 
which  is  not  otherwise  fenced  or  enclosed,  but  is  bounded  on 
the  north  by  the  road  allowance  between  the  west  half  of  the 
defendant’s  lot  and  broken  lot  No.  6. 

In  the  well-known  case  of  McConaghy  v.  Denmark  (1880), 
4 S.C.R.  609,  it  was  said  by  the  Supreme  Court  that  ‘‘  by  a 
long  unbroken  chain  of  decisions  extending  over  a period  of 
upwards  of  forty  years,  it  has  been  held  by  the  Courts  in  Upper 
Canada  that  the  possession  which  will  be  necessary  to  bar  the 
title  of  the  true  owner  must  be  an  actual,  constant,  visible  occu- 
pation by  some  person  or  persons  ...  to  the  exclusion  of 
the  true  owner  for  the  full  period  of  twenty  (now  ten)  years.” 
I agree  with  what  is  said  by  Street,  J.,  in  Coffi^n  v.  North 
American  Land  Co.  (1891),  21  O.R.  at  p.  87,  that  since  that 
decision  the  tendency  has  been  more  than  ever  in  the  direction 
of  requiring  satisfactory  proof  of  a possession  in  all  respects 
answering  these  conditions : Harris  v.  Mudie  (1882),  7 A.R. 
414;  Griffith  v.  Brown  (1880),  5 A.R.  303.  And  m Sherren 
V.  Pearson  (1887),  14  S.C.R.  581,  585,  it  was  again  laid  down 
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by  the  Supreme  Court  that  “ to  enable  the  defendant  to  recover 
he  must  shew  an  actual  possession,  an  occupation  exclusive, 
continuous,  open  or  visible  and  notorious  for  twenty  (ten) 
years.  It  must  not  be  equivocal,  occasional,  or  for  a special  or 
temporary  purpose.” 

Applying  these  authorities  to  the  case  at  bar,  it  appears  to 
me  that  the  defendant  has  not  made  out  his  claim.  It  is  a 
strong  circumstance  against  him,  as  shewing  that  he  did  not 
himself  consider  that  he  had  acquired  a title  by  possession,  that 
he  did  not  set  up  such  a title  in  the  former  action,  when,  if  it 
was  worth  anything,  it  would  have  been  of  as  much  avail  to 
him  as  he  now  seeks  to  make  it.  It  appears  from  his  own 
evidence  that  he  sold  the  timber  off  the  locus  in  quo  and  the 
adjoining  land  in  1879-80  ; that  he  afterwards  logged  or  cleared 
it.  I am  not  sure  whether  he  means  to  say  that  he  sowed  this 
particular  part  with  fall  wheat  in  the  fall  of  1881.  I rather 
think  that  when  he  speaks  of  having  sown  fall  wheat  he  is 
referring  to  that  part  of  the  land  which  was  in  question  in  the 
former  action.  That  part  which  is  now  in  question  he  says  he 
sowed  with  spring  wheat  in  the  spring  of  1882,  and  in  that 
spring  put  up  the  fence,  the  part  of  which  referred  to  still 
remains.  After  this  he  “ hayed  it  for  a few  years,”  and  ‘‘  it  has 
been  in  pasture  ever  since.”  It  was  never  actually  enclosed 
being  open  to  the  west  where  the  defendant  said  he  thought  it 
was  not  necessary  to  fence  it  as  it  was  bounded  there  by  a dense 
marsh.  It  was  nevertheless  at  this  end  open  to  cattle,  which 
could  and  did  stray  into  it.  Considering  that  in  doing  all  the 
acts  referred  to  the  defendant  was  a trespasser  from  time  to 
time  upon  the  plaintiff’s  legal  possession,  and  that  for  some 
years  prior  to  1892  the  land  lay  in  pasture  unenclosed,  and  not 
occupied  by  crops  grown  or  being  grown  by  the  defendant,  I 
think  the  learned  trial  Judge  was  right  in  holding  that  at  the 
date  of  the  commencement  of  the  former  action  the  defendant 
had  not  been  in  open,  visible,  actual,  and  continued  possession 
of  the  plaintiff’s  land  for  the  period  necessary  to  give  him  a 
possessory  title.  On  this  ground,  therefore,  the  appeal  should 
be  dismissed. 

Appeal  dismissed. 

R s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

3 

Atcheson  V.  Grand  Trunk  Railway  Company. 

1901 

Railways — Overhead  Bridge — Car  of  Foreign  Company — “ Used  on  the  Railway" 
—51  Viet.  ch.  29,  sec.  192  (D.) 

When  a car  of  a foreign  railway  company  forms  part  of  a train  of  a Canadian 
railway  company,  it  is  “used”  by  the  latter  company  within  the  meaning  of 
sec.  192  of  the  Railway  Act,  51  Viet.  ch.  29  (D. ),  so  as  to  make  that  company 
liable  in  damages  for  the  death  of  a brakesman  caused  by  the  car  being  so 
high  as  not  to  leave  Uie  prescribed  headway  between  it  and  an  overhead 
bridge. 

Judgment  of  Meredith,  C.J.,  affirmed. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial. 

The  plaintiff  brought  the  action  to  recover  damages  for  the 
death  of  his  son,  a brakesman  in  the  employment  of  the  defend- 
ants, who  was  killed,  while  in  the  discharge  of  his  duty,  by  strik- 
ing against  a beam  of  an  overhead  bridge  under  the  circumstances 
stated  in  the  judgment.  The  action  was  tried  at  Sarnia  on  the 
30th  of  April,  1900,  before  Meredith,  C.J.,and  a jury,  and  judg- 
ment was  given  in  the  plaintiff’s  favour  for  $500,  the  amount 
at  which  the  damages  were  assessed  by  the  jury.  It  was 
admitted  that  a brakesman  in  the  employment  of  the  defendants 
would  be  paid  about  thirty-five  dollars  a month,  but  the 
deceased  was  only  a ‘‘  spare  brakesman,”  earning  about  fifteen 
dollars  a month,  with  the  prospect,  however,  of  being  taken  into 
regular  employment  before  long.  He  had  lived  away  from 
home  for  three  years  before  his  death,  and  although  the  plaintiff 
stated  in  general  terms  that  the  deceased  had  contributed 
regularly  to  the  expenses  of  the  family,  he  could  speak 
positively  only  as  to  the  payment  of  sums  amounting  to  about 
thirty  dollars,  and  to  the  gift  of  some  provisions  and  a few 
articles  of  clothing.  The  attention  of  the  jury  was  clearl}^ 
directed  to  the  points  to  be  considered,  special  warning  being 
given  to  them  not  to  lose  sight  of  the  contingences  of  the  death 
of  the  father,  and  the  marriage  or  death  of  the  son,  and  the 
question  for  tlieir  consideration  was  summed  up  as  being,  how 
much,  had  the  son  lived,  the  father  would  have  had  a reasonable 
ex])ectation  of  receiving  from  him.  The  motlier  was  dead. 
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The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  Moss, 
and  Lister,  JJ.A,  on  the  15th  of  November,  1900. 


C.  A. 

1900 


Wallace  Nesbitt,  Q.C.,  and  H.  E.  Rose,  for  the  appellants. 

W.  J.  Hanna,  for  the  respondent. 

January  7.  Armour,  C.J.O.  : — This  action  was  brought  by 
the  plaintiff,  the  administrator  of  the  estate  of  his  son,  Edward 
Atcheson,  to  recover  damages  for  the  death  of  his  son,  caused,  as 
was  alleged,  by  the  negligence  of  the  defendant  company. 

The  deceased  was  at  the  time  of  his  death  between  twenty 
and  twenty-one  years  of  age,  was  in  the  employment  of  the 
defendant  company  as  a brakesman,  and  was  doing  duty  as 
such,  and  was  killed  by  striking  against  an  overhead  bridge  at  a 
farm  crossing  about  thirty  rods  west  of  the  Copetown  station 
of  the  defendant  company  on  their  line  of  railway,  while  on  a 
car  of  the  Chicago  and  North-Western  Railway  Company  in  a 
train  of  the  defendant  company. 

The  height  of  the  lower  beam  of  the  bridge  from  the  top  of 
the  rails  was  nineteen  feet  four  or  five  inches,  and  the  height  of 
the  car  from  the  rails  to  the  running  board  was  thirteen  feet 
eleven  inches— over  a foot  higher  than  the  highest  car  of  the 
defendant  company — and  the  height  of  the  deceased  was  five 
feet  eleven  and  a half  inches. 

The  rules  and  by-laws  of  the  Grand  Trunk  Railway  Insur- 
ance and  Provident  Society  were  put  in  evidence,  and  the 
evidence  as  to  them  was  the  following  ; ‘‘  Q.  Those  I believe  are 
the  rules  that  all  employees  have  ? A.  Yes.”  The  deceased 
was  a temporary  employee,  and  rule  65  was  pointed  out  as 
applying  to  him.  The  only  other  evidence  as  to  the  insurance 
was  a letter  from  the  secretary -treasurer  of  the  society  to  the 
solicitor  of  the  defendant  company  as  follows : ‘‘  Edward 

Atcheson,  killed  on  February  18th,  was  insured  against  accident 
only  for  the  sum  of  two  hundred  and  fifty  dollars  (S250),  less 
fifty-five  dollars  (S55)  paid  on  account  of  funeral  expenses. 
The  money  will  be  paid  when  claimed  under  the  conditions  of 
the  Accident  Insurance.  No  claim  has  yet  been  made,”  and  the 
plaintiff  said  he  had  never  asked  l‘or  it. 

There  was  evidence  from  which  the  jury  might  have  reason- 
ably found  that  the  deceased  came  to  his  death  in  the  manner 
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above  stated,  and  it  seems  to  have  been  conceded  at  the  trial 
that  he  so  came  to  his  death. 

It  was  contended,  however,  that  the  defendant  company 
were  not  responsible  for  the  death  of  the  deceased,  because  the 
death  was  occasioned  by  reason  of  the  car  on  which  he  was 
belonging  to  the  Chicago  and  North-Western  Railway  Company 
and  not  to  the  defendant  company,  and  was,  therefore,  not  a 
car  ‘‘used”  on  the  defendant  railway  within  the  meaning  of 
sec.  192  of  the  Railway  Act,  51  Viet.  ch.  29  (D.),  and,  reading 
this  section  with  sec.  240  of  the  same  Act,  that  the  word 
“ used  ” was  only  applicable  to  cars  owned  by  the  railway 
upon  which  they  were  used. 

But  I do  not  think  that  the  word  “used”  in  sec.  192  can  be 
thus  limited  in  its  application. 

The  object  of  the  legislation  was  the  protection  of  brakes- 
men and  others  whose  duty  compelled  them  to  go  upon  the  tops 
of  the  cars,  and  this  section  should  accordingly  receive  such 
fair,  large,  and  liberal  construction  and  interpretation  as  will 
best  secure  the  attainment  of  that  object. 

The  train  which  included  this  car  was  under  the  control  of 
the  defendant  company,  and  it  could  not  be  said  that  they  were 
not  using  this  train  on  their  railway,  and  that  using  it  on  their 
railway  they  were  not  using  this  car  which  formed  part  of  it. 

It  was  also  contended  that  the  damages  were  excessive,  hav- 
ing regard  to  the  evidence  given  in  support  of  the  plaintiff’s 
claim. 

It  was  for  the  plaintiff*  to  shew  that  he  had  a reasonable 
expectation  of  pecuniary  benefit  as  of  right  or  otherwise  had  the 
deceased  remained  alive,  and  such -evidence  was  given,  and  to  a 
greater  degree  than  in  some  of  the  reported  cases  in  which 
recoveries  have  been  had. 

Whether  the  plaintiff*  had  such  reasonable  expectation  and  to 
what- extent  were  questions  properly  left  to  the  jury,  in  a charge 
by  the  trial  Judge  which  could  not  be  said  to  be  unfavourable 
to  the  defendant  company,  and  I cannot  say  that  twelve  reason- 
able men  ought  not  reasonably  to  have  assessed  the  damages  at 
the  amount  at  which  the  jury  assessed  them  in  this  case. 

The  amount  at  which  the  damages  were  assessed  does  not 
indicate  that  the  jury  were  actuated  by  any  improper  motive,  or 
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took  into  consideration  matters  which  they  had  no  right  to  take 
into  consideration. 

The  insurance  of  the  deceased  in  the  Grand  Trunk  Railway 
Insurance  and  Provident  Society  was  not  pleaded  in  bar  of  the 
action  or  otherwise,  nor  is  it  referred  to  in  the  reasons  of  appeal, 
and  no  such  facts  are  shewn  in  evidence  as  would,  if  pleaded, 
have  constituted  it  a bar  to  this  action. 

The  decision  of  The  Queen  v.  Grenier  (1899),  30  S.C.R  42,  can, 
therefore,  have  no  application  to  this  case,  and  if  the  facts  of 
this  case  had  brought  the  case  within  that  decision  the  question 
would  have  still  remained  whether  such  a contract  as  was  shewn 
in  that  case  would  have  availed  the  defendants,  having  regard  to 
sec.  10  of  the  Workmen’s  Compensation  for  Injuries  Act, 
which  Act  has,  in  this  respect,  been  held  to  apply  to  Dominion 
railways:  Canada  Southern  R.W.  Co.  v.  Jackson  (1890),  17 
S.C.R.  316. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 

OsLER,  J.A. : — I agree  in  dismissing  the  appeal. 

Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed.^ 

R.  s.  c. 
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Leave  to  appeal  was  refused  by  the  Supreme  Court  of  Canada. — Rep. 
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[IN  THE  COURT  OF  APPEAL.] 
Littlejohn  v.  Soper. 


Landlord  and  Tenant — Company — Assignments  and  Preferences — Forfeiture — 
Wawer — Estoppel — Covenant — Sub- Lease. 

The  lessors  to  a company  in  a lease  containing  the  usual  provision  as  to 
forfeiture  in  the  event  of  an  assignment  for  the  benefit  of  creditors  by  the 
lessees,  held  all  the  shares  in  the  company  except  three.  The  company 
made  an  assignment  under  the  Act,  one  lessor  moving,  and  the  other  second- 
ing, the  resolution  authorizing  this  to  be  done,  and  both  executing  the 
assignment  as  assenting  creditors  : — 

Held,  per  Armour,  C.J.O.  , and  Maclennan,  J.A.,  that  the  lessors  were 
estopped,  under  these  circumstances,  from  taking  advantage  of  the  forfeiture 
clause,  and  per  Curiam,  that  upon  the  evidence,  they  had  waived  the  right 
to  forfeit  if  it  had  accrued. 

When  the  owner  of  the  reversion  accepts  a surrender  of  a lease,  he  becomes 
liable  upon  all  such  covenants  in  a sub-lease  as  concern  the  demised  premises  ; 
in  this  case  a cov’-enant  by  the  lessees  to  supply  the  sub-lessees  with  heat  and 
power. 

Judgment  of  Meredith,  J.,  reversed. 

Appeal  by  the  plaintiffs  from  the  judgment  at  the  trial. 

The  followino*  statement  of  the  facts  is  taken  from  the 

o 

judgment  of  Armour,  C.J.O. : — 

The  defendants  Fane  and  Lavender,  being  the  owners  in  fee 
simple,  subject  to  a certain  mortgage  thereon  to  the  North  Ameri- 
can Life  Assurance  Company,  of  all  the  premises  situated  at  Nos. 
17,  19  and  21  Temperance  street,  in  the  city  of  Toronto,  by 
indenture  of  lease,  bearing  date  the  11th  of  January,  1898, 
made  in  pursuance  of  the  Act  respecting  Short  Forms  of  Leases, 
demised  tlie  same  to  the  Comet  Cycle  Company,  Limited,  to 
liold  for  five  years  from  the  1st  of  October,  1897,  at  the  yearly 
rent  of  S3, 000,  payable  in  even  portions  on  the  first  days  of 
eacli  month  in  eacli  and  every  year,  which  said  indenture  con- 
tained a covenant  on  the  part  of  the  lessees  not  to  assign  or 
sublet  without  leave,  and  that  if  the  term  thereby  granted 
sliould  be  at  any  time  seized  or  taken  in  execution  or  in  attach- 
ment by  any  creditor  of  the  lessees,  or  if  the  lessees  sliould 
make  any  assignment  for  the  benefit  of  creditors,  or,  becoming 
baid<nipt  or  insolvent,  should  take  the  benefit  of  any  Act  that 
might  be  in  force  for  bankrupt  or  insolvent  debtors,  six. 
months’  I’ent  should  immediately  become  due  and  payable,  and 
the  said  term  should  immediately  become  forfeited  and  void. 
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And  it  was  thereby  provided  that  the  lessors  miglit  re-enter  on 
pion-payinent  of  rent,  whether  lawfully  demanded  or  not,  or  on 
non-performance  of  covenants,  or  seizure  or  forfeiture  of  the 
said  term  for  any  of  the  causes  aforesaid  ; and  the  said  lessors 
thereby  covenanted  with  the  said  lessees  for  quiet  enjoyment. 

The  Comet  Cycle  Company,  Limited,  aftervA^ards,  by 
indenture  of  lease  bearing  date  the  25th  of  February,  1899, 
in  pursuance  of  the  Act  respecting  Short  Forms  of  Leases, 
demised  to  the  plaintiffs  all  the  front  half  of  the  first  flat  of 
the  premises  situated  at  numbers  17,  19  and  21  Temperance, 
street,  in  the  city  of  Toronto,  together  with  the  free  and  unin- 
terrupted use  at  all  times  of  the  stairs  and  passage  leading 
from  Temperance  street,  and  of  the  passage  from  that  portion  of 
the  flat  thereby  leased  to  the  elevator,  togetlier  with  the  use  of 
elevator,  to  hold  for  tAvo  years  from  the  15th  of  March,  1899  : 
and  with  the  option  to  the  lessees  of  taking  a further  term  of 
three  years  from  the  expiration  thereof  at  a rental  to  be 
mutually  agreed  upon,  but  not  to  exceed  $60  per  annum 
increase,  and  on  the  same  terms  and  conditions  otherwise,  at 
a yearly  rent  of  $360  (AAuthout  power),  payable  in  equal 
portions  on  the  fifteenth  day 'of  each  and  CAmiy  month,  in 
adv^ance,  in  each  and  every  year. 

And  the  said  lessors  by  the  said  indenture  agreed  to  supply 
the  said  lessees  with  heating  and  sufficient  live  steam  for  heat- 
ing water,  wax  tables,  and  pots,  and  steam  drying  table;  and  the 
said  lessors  further  agreed  to  supply  the  said  lessees,  whenever 
required,  Avith  power  up  to  ten  horse  power  at  most  for  the 
sum  of  $25  per  month,  payable  in  advance,  the  said  liAm 
steam  and  power  to  be  furnished  betAveen  the  hours  of  seA^en 
o’clock  in  the  mornino^  and  six  o’clock  in  the  eveninv'. 

The  Comet  Cycle  Company,  Limited,  also  leased  to  other 
persons  different  other  parts  of  the  premises  leased  to  them  by 
Fane  and  Lavender. 

Fane  and  Lavender  Avere  carrying  on  business  in  the  name 
of  the  Comet  Cycle  Company,  and  procured  tlie  incorporation  of 
the  Comet  Cycle  Company,  Limited,  and  transferred  to  that 
company  their  plant,  stock-in-trade,  book  debts,  good-Avill, 
and  patents,  for  the  sum  of  $50,()()(),  and  in  payment  therefor 
received  the  sum  of  $5(),0()0  dollars  fully  paid-up  stock  of  that 


173 

C.  A. 

1901 

Littlk.ioun 

V. 

SoPEIl. 


174 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Littlejohn 

V. 

Soper. 


company,  allotted  as  follows : Thomas  Fane,  248  shares, 

$24,800  ; Charles  J.  Lavender,  248  shares,  $24,800 ; Horace  G. 
Pease,  1 share,  $100  ; Florence  M.  Fane,  1 share,  $100 ; Edith  A. 
Lavender,  2 shares,  $200. 

$50,000,  allotted  as  above,  appears  to  have  been  the  whole 
capital  stock  of  the  company.  Fane  and  Lavender  thereupon 
offered  the  company  a lease  of  the  premises  17,  19  and  21 
Temperance  street,  lease  to  be  in  the  usual  statutory  form,” 
and  the  directors  were  authorized  to  accept  a lease  of  the  said 
premises,  “ and  to  complete  the  usual  statutory  form  for  same,” 
the  directors  being  Thomas  Fane,  Charles  Frederick  Lavender, 
and  Horace  Castle  Pease,  and  the  lease,  firstly  above  mentioned, 
was  executed. 

Fane  became  president  of  the  company,  and  Lavender  vice- 
president,  and  have  continued  to  be  such  ever  since,  retaining  the 
shares  originally  allotted  to  them. 

At  a meeting  of  the  directors  of  the  company,  held  on  the 
28th  of  April,  1899,  a by-law  was  passed,  on  the  motion  of  Fane, 
seconded  by  Lavender,  authorizing  the  making  by  the  company 
of  a general  assignment  for  the  benefit  of  its  creditors,  under 
KS.0. 1897  ch.l47,to  James  P.  Langley,  and  such  assignment  was 
accordingly  made  on  the  29th  of  April,  1899,  between  the  Comet 
Cycle  Company,  Limited,  of  the  first  part,  James  P.  Langley,  of 
the  second  part,  and  the  several  firms,  persons,  and  corporations 
who  were  creditors  of  the  said  debtors,  thereinafter  called  the 
creditors,  of  the  third  part,  which  assignment  contained  the  fol- 
lowing clause : “ And  the  said  parties  of  the  third  part  hereby 
assent  to  this  assignment  ” ; and  it  was  executed  by  the  seal 
of  the  company  being  affixed  thereto  ''per  T.  Fane,  president,” 
and  by  Thos.  Fane  and  Charles  F.  Lavender  as  parties  of  the 
third  part.  The  assignment  was  made  on  Saturday,  and  on 
Monday  Langley  and  Fane  went  to  see  the  plaintiff  Littlejohn 
to  tell  him,  and  told  him,  the  factory  would  be  run  by  Langley 
the  same  as  before. 

On  the  26th  of  May,  1899,  the  North  American  Life  Assur- 
ance Company,  the  mortgagees,  gave  notice  to  the  plaintiffs  to 
pay  their  rent  to  them. 

On  the  30th  of  May,  1899,  Fane  and  Lavender  filed  a claim 
with  the  assignee  for  the  sum  of  $3,935.92,  which  included  “ six 
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months’  rent  from  the  29th  of  April,  1899,  under  the  terms  of 
the  lease  between  the  claimants  and  the  said  debtors,”  $1,500. 

On  the  26th  of  June,  1899,  the  North  American  Life  Assur- 
ance Company  gave  to  the  assignee  the  following  undertaking  : 
In  consideration  of  the  agreement  signed  by  you  on  the  23rd 
inst.  to  pay  to  the  North  American  Life  Assurance  Company  $750 
on  account  of  the  rent  claim  of  Fane  and  Lavender,  in  accor- 
dance with  the  order  signed  by  them  in  that  behalf,  the  said 
North  American  Life  Assurance  Company  hereby  withdraws  its 
claim  to  all  rent  now  due  and  accruing  due  from  any  sub-tenants 
of  the  Comet  Cycle  Company,  Limited,  between  the  date  hereof 
and  the  1st  day  of  August,  1899,  and  undertakes  that  it  will 
not  again  seek  to  interfere  with  the  said  sub-tenants  or  any  of 
the  assets  of  the  said  Comet  Cycle  Company,  Limited,  upon  the 
premises  covered  by  the  mortgage  of  the  North  American  Life 
Assurance  Company,  up  to  the  1st  day  of  August,  1899.”  And 
on  the  same  day  the  North  American  Life  Assurance  Company 
gave  notice  to  the  plaintiffs  and  other  sub-tenants  of  the  Comet 
Cycle  Company,  Limited,  withdrawing  the  notice  served  upon 
them  with  regard  to  the  rent  due  and  accruing  due  in  respect  of 
that  portion  of  the  Comet  Cycle  building  occupied  by  them,  and 
directing  them  to  pay  all  such  rent  then  due  and  accruing  due 
between  that  day  and  the  first  day  of  August  then  next  to  J.  P. 
Langley,  assignee  of  the  Comet  Cycle  Company,  Limited. 

The  assignee  contested  the  claim  made  by  Fane  and  Lavender 
and  a compromise  was  effected;  evidence  as  to  the  terms  of  which, 
and  the  reasons  for  it,  was  objected  to  and  ruled  against  by  the 
trial  Judge,  the  result  of  which,  however,  appears  to  have  been 
that  the  claim  for  the  six  months’  rent  under  the  acceleration 
clause  in  the  lease  was  abandoned. 

The  assignee  went  into  possession  of  the  premises  occupied  by 
the  Comet  Cycle  Company,  Limited,  on  the  29th  of  April,  1899, 
the  date  of  the  assignment,  and  without  giving  any  notice  in 
writing  under  the  provisions  of  R.S.O.  1897  ch.  170,  sec.  34,  con- 
tinued in  possession  thereof,  carrying  on  the  business,  until  the 
27th  of  July,  1899,  and  then  gave  up  possession,  paying  Fane 
and  Lavender  $750,  the  rent  reserved  by  the  lease,  for  three 
months  ending  the  1st  of  August,  1899. 
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to  the  1st  of  August,  1899,  and  also  the  amount  payable  by  the 
plaintiffs  for  power  supplied  by  him  to  them  up  to  the  same 
date. 

Upon  the  assignee  giving  up  possession  Fane  and  Lavender 
resumed  possession  of  that  part  of  the  premises  previously 
occupied  by  the  Comet  Cycle  Company,  Limited,  and  continued 
to  supply  heat  and  power  to  the  plaintiffs  according  to  the 
covenants  contained  in  the  lease  from  the  Comet  Cycle  Company, 
Limited,  to  the  plaintiffs. 

On  the  15th  of  August,  1899,  Fane  and  Lavender  entered 
into  an  agreement  for  the  sale  by  them  to  the  defendant  Soper 
of  the  lands  upon  which  were  situate  the  premises  leased  by 
them  to  the  Comet  Cycle  Company,  Limited,  which  agreement 
contained  the  following  clause ; “ The  vendors  are  to  deliver  up 
complete  possession  of  the  said  lands  and  of  the  buildings  and 
fixtures  thereon  and  therein,  including  boiler  and  engine  and 
elevator,  and  all  shafting,  pulleys,  and  belting  now  in  use  in  said 
building,  excepting  only  a certain  plating  plant,  to  the  purchaser 
forthwith  after  the  acceptance  of  the  title  by  the  purchaser, 
such  possession  to  be  free  from  all  existing  tenancies.” 

On  the  24th  of  August,  1899,  Fane  demanded  the  rent  and 
payment  for  the  power  supplied,  and  the  plaintiffs  paid  the  rent, 
$30,  and  for  the  power  supplied,  $25,  up  to  the  1st  of  September, 
1899,  taking  a receipt  for  the  same  expressed  to  be  “ for  rent 
and  power  from  1st  of  August  to  1st  of  September  next.” 

Fane  also  on  the  same  day  demanded  and  was  paid  the  rent 
from  other  sub-tenants  up  to  the  1st  of  September,  1899. 

A conveyance  was  executed  by  Fane  and  Lavender  to  Soper 
of  the  lands  agreed  to  be  sold,  bearing  date  the  22nd  of  August, 
1899,  but  this  conveyance  was  not  delivered  until  the  20th  of 
September,  1899,  and  then  only  upon  the  strength-  of  a letter 
addressed  to  Soper’s  solicitors  by  Fane  and  Lavender,  agreeing 
that  the  acceptance  and  registration  tliereof  were  not  to  be  a 
waiver  of  liis  riglit  to  delivery  of  possession  of  the  premises 
free  from  existing  tenancies,  and  on  tlie  30th  of  October,  1899, 
Soper  accepted  sucli  possession  of  tlie  premises  as  Fane  and 
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Lavender  could  then  give,  subject  to  such  tenancies  as  then 
existed. 

On  the  7 th  of  September,  189  9,  the  solicitors  of  Soper  demanded 
possession  from  the  plaintiffs  of  the  premises  occupied  by  them, 
and  on  the  same  day  Fane  and  Lavender  consented,  in  writing, 
to  Soper  taking  proceedings,  at  their  expense,  to  get  possession, 
and  again  on  the  20th  of  September,  1899,  the  solicitors  of 
Soper  demanded  possession  of  the  premises,  and  proceedings  were 
taken  in  Soper’s  name  to  obtain  possession  of  the  premises 
under  the  Overholding  Tenants’  Act. 

On  the  12th,  and  again  on  the  20th,  of  September,  1899,  the 
supply  of  heat  and  power  to  the  plaintiffs  was  stopped  or  cutoff 
by  the  immediate  orders  of  Fane,  evidently  with  the  intention 
of  compelling  the  plaintiffs  to  vacate  the  premises.  And  it  was 
for  damages  for  those  acts  and  a continuance  of  them  that  this 
action  was,  on  the  24th  of  November,  1899,  brought  against  all 
the  defendants.  The  defendant  Soper,  besides  denying  liability  in 
respect  of  the  plaintiffs’  causes  of  action,  counterclaimed  for 
possession  of  the  premises  and  to  be  paid  for  rent  of  the 
premises  and  for  the  supply  of  heat  and  power  from  the  30th 
October,  1899,  to  the  2nd  of  January,  1900.  The  defen- 
dants Fane  and  Lavender  besides  denying  their  liability  in 
respect  of  the  plaintiffs’  causes  of  action,  alleged  that  they  had 
offered  to  release  the  plaintiffs  from  any  claim  by  them  for  rent 
and  supply  of  power  and  to  pay  to  them  the  sum  of  $100  and 
their  costs  of  suit  in  satisfaction  and  discharge  of  their  causes  of 
action  against  them,  and  they  paid  into  Court  the  said  sum  of 
$100,  which  sum  with  such  release,  they  were  still  willing  the 
plaintiffs  should  receive,  and  by  way  of  counterclaim  claimed 
the  value  of  the  possession  and  supply  of  heat  and  power  up  to 
the  30th  of  October,  1899. 

The  action  was  tried  at  Toronto,  on  the  2nd  of  April,  1900, 
before  Meredith,  J.,  who  held,  upon  the  evidence,  that  there 
had  been  a forfeiture  of  the  lease,  and,  therefore,  dismissed  the 
action  with  costs,  giving  judgment  on  the  counterclaim  of  the 
defendant  Soper  for  possession  and  mesne  profits  with  costs. 
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The  appeal  • was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  12th  of  October, 
1900. 

Thomson,  Q.C.,  and  W.  A.  Tilley,  iov  the  appellants.  There 
was,  in  fact,  no  forfeiture  of  the  lease  to  the  Comet  Cycle 
Company,  and  there  could  be  none  because  of  the  assignment, 
which  was  made  at  the  instance,  and  with  the  acquiescence  and 
consent,  of  the  lessors.  Even  if  the  right  to  forfeit  could  have 
been  exercised,  it  was  waived.  There  was,  therefore,  a surrender 
of  the  lease,  and  the  covenants  in  the  sub-lease  became  binding 
upon  the  head-lessors,  who  are  liable  to  the  appellants  in 
damages  for  their  breach:  Clegg  v.  Hands  (1890),  44  Ch.  D. 
503;  White  v.  Southend  Hotel  Co.,  [1897]  1 Ch.  767  : Smith 
V.  Eggington  (1874),  L.K  9 C.P.  145  ; Spencers  Case,  1 Sm.  • 
L.C.,  10th  ed.,  at  p.  58. 

Shepley,  Q.C.,  for  the  respondents  Fane  and  Lavender.  It  ’ 
is  clear  upon  the  evidence  that  the  lessors  intended  to  forfeit 
the  lease,  and  there  was  no  legal  difficulty  in  the  way  of  their 
carrying  this  intention  into  effect.  They  were,  it  is  true,  share- 
holders in  the  company,  but  that  does  not  make  them 
responsible  personally  for  what  the  company  did.  Then  their 
assent  as  creditors  does  not  affect  them  as  lessors,  and  there  is 
no  estoppel.  Neither  is  there  anything  to  shew  waiver.  What 
the  assignee  for  the  benefit  of  creditors  did  is  immaterial ; he 
was  exercising  his  statutory  rights,  and  the  lessors’  rights  were 
suspended  during  his  possession,  but  after  that  possession  came 
to  an  end  the  right  to  forfeit  could  be,  and  was  in  fact,  exer- 
cised. Even  if  there  was  no  forfeiture,  there  is  no  liability 
upon  these  covenants.  They  are  personal,  and  do  not  run  with 
the  land. 

Ritchie,  Q.C.,  and  A.  T.  Kirkpatrick,  for  the  respondent 
Soper. 

Thomson,  in  reply.  No  notice  was  given  under  the  Act  by 
the  assignee  for  the  benefit  of  creditors,  and  he  became  the 
assignee  of  the  term.  What  he  did,  therefore,  is  binding  on  the 
lessors,  and  the  recognition  by  him  of  the  sub-lease  is  final. 
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January  7.  Armour,  C.J.O.  : — The  plaintiffs  are  not  in  a 
position  to  object  that  the  offer  of  Fane  and  Lavender  to  lease 
to  the  Comet  Cycle  Company,  Limited,  and  the  company’s 
acceptance  of  their  offer,  was  of  a lease  in  the  usual  statutory 
form,”  and  should  not,  therefore,  have  contained  the  clause  of 
forfeiture  in  case  of  an  assignment  by  the  lessees  for  the  benefit 
of  their  creditors. 

The  plaintiffs  had  constructive  notice  of  their  lessors’  title, 
and  were  bound  to  know  the  contents  of  the  lease  under  which 
their  lessors  claimed,  and  having  taken  under  it  were  bound  by 
the  terms  of  it:  Patman  v.  Harland  (1881),  17  Ch.  D.  353. 

I am  of  opinion  that  Fane  and  Lavender  could  not  claim 
that  they  are  entitled  to  forfeit  the  lease  made  by  them  to  the 
Comet  Cycle  Company,  Limited,  by  reason  of  the  assignment 
for  the  benefit  of  their  creditors  made  by  that  company,  for 
Fane  and  Lavender  were  in  reality  the  company.  They  con- 
trolled it  absolutely,  and  without  their  concurrence  the  company 
could  do  nothing,  and  they,  by  their  own  active  interference, 
procured  the  company  to  make  the  assignment,  one  of  them 
moving,  and  the  other  seconding,  the  passage  of  the  by-law  for 
that  purpose.  They  also  executed  it,  as  parties  of  the  third 
part  consenting  thereto. 

Under  these  circumstances  it  would,  in  my  opinion,  be  a 
fraud  upon  their  part  to  assert  that  what  they  themselves  did 
worked  a forfeiture  of  their  lease  to  the  company,  and  deprived 
the  under-lessees  of  their  estates,  which  would  be  the  effect  of 
the  forfeiture. 

And  in  so  holding  I do  not  think  that  I at  all  offend  against 
the  decision  in  Salomon  v.  Salomon  and  Co.,  [1897]  A.C.  22. 

Fane  swore  that  he  claimed  to  the  assignee  that  the  lease 
was  forfeited,  and  it  was  argued  that  this  was  an  election  to 
forfeit.  The  assignee,  however,  denied  that  he  so  claimed,  and 
I should  find  as  a fact  that  he  did  not  so  claim,  nor  do  I think 
that  he  ever  thought  of  doing  so  until  he  agreed  to  sell  the  pro- 
perty, when  the  idea  was  suggested,  or  suggested  itself  to  him, 
that  to  then  claim  a forfeiture  of  tlie  lease  would  enable  him  to 
get  rid  of  the  sub-lessees,  free  from  whose  tenancies  he  had 
agreed  to  convey  the  property. 
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For  his  whole  course  of  conduct  subsequent  to  the  assign- 
ment by  the  company  shewed  that  he  was  not,  up  to  the  time 
he  agreed  to  sell  the  property,  claiming  that  the  lease  was  for- 
feited. 

If  a forfeiture  were  worked  by  the  assignment  made  by  the 
company  it  was  undoubtedly  waived  by  Fane  and  Lavender. 

By  the  assignment  for  the  benefit  of  their  creditors  made  by 
the  Comet  Cycle  Company,  Limited,  the  lease  made  by  Fane 
and  Lavender  to  that  company  passed  to  Langley,  the  assignee, 
who  thereupon  became  liable  to  Fane  and  Lavender  upon  the 
covenants  running  with  the  land  contained  therein  : White  v. 
Hunt  (1^10),  L.R.  6 Ex.  32. 

The  assignee,  upon  the  assignment  being  made  to  him, 
entered  into  the  actual  occupation  of  that  part  of  the  premises 
demised  by  Fane  and  Lavender  to  the  company,  and  continued 
therein  the  business  theretofore  carried  on  therein  by  the  com- 
pany, and  supplied  the  plaintiffs,  the  sub-lessees,  with  heat 
and  power  in  obedience  to  the  covenants  contained  in  the 
lease  from  the  company  to  them. 

All  this  was  being  done  by  the  assignee  with  the  knowledge 
of  Fane  and  Lavender,  Fane  going  with  Langley  and  standing 
by  when  Langley  told  the  sub-lessees  that  notwithstanding  the 
assignment  the  business  of  the  company  would  be  carried  on 
the  same  as  before. 

Fane  and  Lavender  abandoned  the  claim  they  had  made 
upon  the  assignee  for  accelerated  or  unearned  rent,  and  the 
assignee  having  continued  in  possession  for  three  mooths  after 
the  assignment,  paid  to  them,  and  they  received  from  him,  the 
rent  of  the  demised  premises  for  those  three  months  in  accor- 
dance with  the  terms  of  the  lease. 

And  at  the  expiration  of  the  three  months  the  assignee  gave 
up  possession  to  Fane  and  Lavender,  and  Fane  and  Lavender 
accepted  the  possession  of  the  demised  premises  from  the 
assignee,  and  the  effect  of  this  was  to  work  a surrender  by  act 
and  operation  of  law  of  the  lease  granted  by  Fane  and  Lavender 
to  the  Comet  Cycle  Company,  Limited ; Phene  v.  Popplewell 
(1862),  12  C.B.N.S.  334;  Seldon  v.  Buchannan  (1893),  24  O.R. 
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And  the  acceptance  by  Fane  and  Lavender  of  this  surrender 
operated  as  a waiver  of  any  right,  if  such  there  was,  to  forfeit 
the  lease:  Great  Western  R.  W.  Go.  v.  Smith  (1876),  2 
Ch.  D.  235. 

This  surrender  did  not  affect  the  sub-lease  made  by  the  com- 
pany to  the  plaintiffs:  Mellor  v.  Watkins  {187 ^),  L.R.  9 Q.B. 
400;  Smalley  v.  Hardinge  (1881),  7 Q.B.D.  524. 

But  the  effect  of  it  was  that  Fane  and  Lavender  became,  by 
virtue  of  sec.  10  of  the  Landlord  and  Tenant  Act,  entitled  to 
the  reversion  expectant  on  the  determination  of  the  lease  to  the 
plaintiffs,  and  entitled  to  enforce  the  provisions  of  that  lease 
against  the  plaintiffs,  and  liable  to  have  them  enforced  by  the 
plaintiffs  against  them:  Re  Britton  (1889),  61  L.T.N.S.  52; 
Laur  V.  White  (1868),  18  C.P.  99  ; Goodeve’s  Real  Property,  4th 
ed.,  p.  171 ; Spencer  s Case,  1 Sm.  L.C.,  10th  ed.,  p.  62. 

And  by  the  conveyance  of  this  reversion  by  Fane  and 
Lavender  to  Soper  the  plaintiffs  became  entitled  to  enforce 
against  Soper,  as  assignee  of  the  reversion,  all  such  covenants 
contained  in  the  lease  to  them  as  touched  and  concerned  the 
demised  premises,  among  such  covenants  being  the  covenants  to 
supply  steam,  heat,  and  power,  and  for  quiet  enjoyment. 

It  was  contended  that  the  payment  of  rent  and  for  the  sup- 
ply of  power  were  conditions  precedent  to  the  performance  by 
the  reversioners  of  the  covenants  on  their  part  contained  in  the 
lease,  but  the  non-performance  of  such  alleged  conditions  pre- 
cedent was  not  set  up  in  the  statement  of  defence,  and  if  it  had 
been  the  plaintiffs  were  excused  from  performing  them  by 
reason  of  the  reversioners  repudiating  the  lease  and  refusing  to 
be  bound  by  it : Leake  on  Contracts,  3rd  ed.,  p.  579. 

The  appeal  will,  therefore,  be  allowed,  and  the  judgment 
will  be  as  stated  in  the  opinion  of  my  brother  Maclennan. 


C.  A. 

1901 

Littlejohn 
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Armour,  C.J.O. 


OsLER,  J.A.  : — I have  had  an  opportunity  of  reading  the  judg- 
ment prepared  by  my  brother  Maclennan.  I do  not  think 
it  very  safe  to  decide  whether  any  effect  should  be  given  to  the 
action  of  Fane  and  Lavender  in  moving  the  resolution  under 
which  the  Cycle  Company  made  their  assignment  for  the  benefit 
of  creditors  under  the  Act,  or  in  subseipiently  assenting  to  such 
assignment.  If  cause  ofc*  forfeiture  arose  out  of  either  of  these 
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acts  I agree  that  it  was  afterwards  waived.  In  other  respects 
I agree  with  my  learned  brother’s  reasons  for  holding  that 
the  plaintiffs  are  entitled  to  recover  to  the  extent  mentioned 
by  him. 

Maclennan,  J.A.  : — I am  of  opinion  that  Fane  and  Lavender 
cannot  be  allowed  to  take  advantage  of  the  forfeiture  clause 
contained  in  their  lease  to  the  Cycle  Company.  What  that 
clause  says  is  that  if  the  term  be  taken  in  execution  or  attach- 
ment by  any  creditor,  or  if  the  lessees  shall  make  any  assign- 
ment for  the  benefit  of  creditors,  or,  becoming  bankrupt  or 
insolvent,  shall  take  the  benefit  of  any  Act  that  may  be 
in  force  for  bankrupt  or  insolvent  debtors,  six  months’  rent 
shall  immediately  become  due  and  payable,  and  the  said 
term  shall  immediately  become  forfeited  and  void.  A forfeiture 
is  defined  as  a penalty  or  fine,  a loss  incurred  by  some  fault, 
omission,  neglect,  or  crime.  The  notion  is  a penalty  exacted 
from  a wrongdoer  by  him  against  whom  the  wrong  is  done. 
But  if  a person  himself  procures  an  act  to  be  done,  consents  to 
it,  approves  of  it,  how  can  that  act  be  a wrong  as  against  him? 
By  this  lease  the  lessors  forbade  any  of  the  several  enumerated 
acts  to  be  done  under  two  penalties,  namely,  six  months’  accel- 
eration of  rent,  and  immediate  determination  of  the  term  ; and 
afterwards  they  themselves  procured  one  of  the  forbidden  acts 
to  be  done,  consented  to  it,  and  approved  of  it.  It  seems  to  me 
impossible,  on  elementary  principles  of  justice,  to  hold  that,  under 
such  circumstances,  they  can  exact  the  penalty.  No  doubt  the 
assignment  was  in  law  the  act  of  the  company,  when  it  was  done ; 
and  in  itself  a lawful  act.  But  when  the  lessors  claim  a for- 
feiture they  affect  to  treat  it  as  a wrongful  act,  and  the  answer 
is  that  they  themselves  procured  it  to  be  done,  consented  to  it, 
and  approved  of  it,  and  therefore  it  was  no  wrong  against 
them. 

But  I am  of  opinion  also,  after  a very  careful  examination 
of  the  evidence,  that  if  the  execution  of  the  assignment  had 
given  the  lessors  a right  to  forfeit  the  term,  they  waived  it. 
There  were  two  penalties : the  acceleration  of  rent,  and  the 
determination  of  the  term.  The  first  was  distinctly  claimed. 
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but  not  the  other.  They  were  not  bound  to  claim  both  penalties. 
They  could  claim  one,  or  both,  or  neither.  Under  the  statute 
the  assignee  had  a right  to  enter,  and  a month  within 
which  to  give  notice  in  writing  of  his  intention  to  take  over  the 
term,  either  for  its  whole  duration,  or  a part  of  it.  He  never 
gave  any  such  notice,  but  retained  possession  with  the  concur- 
rence of  the  lessors,  carrying  on  the  business,  and  supplying 
heat,  power,  and  steam  to  the  plaintiffs,  until  the  1st  of  August. 
The  time  for  the  lessors  to  claim  a forfeiture  was  the  end  of  the 
month  after  the  assignment ; until  then  the  condition  of  forfeit- 
ure was  in  abeyance  by  the  statute  ; and  I am  clearly  of  opinion 
that  what  took  place  after  the  end  of  the  month  was  a complete 
waiver  of  the  right  of  forfeiture.  The  effect  of  that  was  that 
the  assignee  became  entitled  to  hold  the  lease  for  the  full  resi- 
due of  the  term,  and  the  plaintiffs’  under-lease  stood  unaffected 
by  the  assignment. 

That  state  of  matters  continued  until  the  end  of  July,  when 
a surrender  was  made  by  the  assignee  to  the  lessors,  by  the  giv- 
ing up  and  receiving  of  possession  ; and  the  remaining  question 
is  as  to  the  effect  of  that  upon  the  plaintiffs’  lease.  That,  I 
think,  is  governed  by  sec.  10  of  the  Act,  R.S.0.1897  ch.  170,  and 
the  effect  is  that  thereupon  the  head-lessors  became  the  rever- 
sioners in  respect  of  the  plaintiffs’  term,  and  continued  to  be  so 
until  the  delivery  of  the  deed  to,  and  the  acceptance  of  the  title 
by,  the  defendant  Soper,  when  that  defendant  became  the 
reversioner,  which  appears  to  have  been  on  the  30th  of 
October. 

Then  the  question  is  what  the  judgraent  ought  to  be.  The 
plaintiffs’  action  was  dismissed  with  costs.  Possession  of  the 
plaintiffs’  part  of  the  premises  was  decreed  to  Soper,  together 
with  mesne  profits  to  the  1st  of  January,  1900,  and  costs  of  the 
counterclaim.^  Mesne  ..profits  were  also  given  to  Fane  and 
Lavender  up  to  the  30th  of  October,  1899,  with  costs  of  counter- 
claim, and  return  of  the  money  paid  by  them  into  Court.  The 
plaintiffs’  claim  in  the  action  is  for  damages  for  breach  of 
the  covenant  for  quiet  enjoyment,  and  also  of  the  covenant  to 
supply  heat,  power,  and  steam,  which  were  withheld  from  them 
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by  the  defendants  after  the  surrender  by  the  assignee,  partly 
while  the  reversion  was  in  Fane  and  Lavender,  and  partly 
afterwards.  I think  the  plaintiffs  entitled  to  recover  such 
damages  from  both  sets  of  defendants  ; and  if  the  amount  can- 
not be  agreed  upon,  it  may  be  ascertained  before  the  registrar. 
The  defendant  Soper,  in  his  counterclaim,  claimed  possession  of 
the  plaintiffs’  part  of  the  premises,  and  also  an  occupation  rent. 
He  is  not  entitled  to  either  of  these  claims,  but  only  for  rent  of 
land  and  power  under  the  lease  from  the  time  he  obtained  pos- 
session. The  defendants  Fane  and  Lavender,  by  their  defence, 
deny  the  plaintiffs’  rights,  and  counterclaim  for  the  value  of  the 
plaintiffs’  occupation  prior  to  the  30th  of  October.  There 
should  be  judgment  against  them  for  damages  for  any  breach  of 
the  covenant  for  quiet  enjoyment,  and  for  withholding  the 
supply  of  heat,  power,  and  steam;  and  they  should  have  judg- 
ment on  their  counterclaim  for  rent  during  the  same  period. 

The  question  of  costs  remains.  By  their  statement  of 
defence.  Fane  and  Lavender,  for  the  sake  of  peace,  made  the 
plaintiffs  an  offer  of  settlement;  and  if  the  latter  recover  no 
more,  on  the  balance  of  accounts  between  them,  than  $100,  the 
plaintiffs  should  have  their  costs  of  this  action  up  to  the  filing 
of  the  statement  of  defence,  and  should  pay  the  subsequent 
costs.  If  more  that  $100  is  recovered  they  should  have  their 
costs  of  the  action. 

The  defendant  Soper  on  the  30th  of  October,  some  weeks 
before  the  action  was  commenced,  offered  to  confirm  the  plaintiffs’ 
lease,  an  offer  which  ought  to  have  been  accepted.  If  die  had 
renewed  that  offer  in  his  statement  of  defence,  he  would  have 
been  entitled  to  his  costs  of  the  defence.  He  did  not  do  so,  but 
denied  the  plaintiffs’  title,  and  sought  to  recover  possession  from 
them.  Under  all  the  circumstances,  I think  there  should  be  no 
costs  of  the  action  or  counterclaim  as  between  the  plaintiffs  and 
the  defendant  Soper. 

The  plaintiffs  should  have  their  costs  of  the  appeal. 


Moss,  J.A. : — I agree  that  the  judgment  should  issue  in  the 
form  proposed  by  my  brother  Maclennan.  But  I do  not  wish 
to  be  understood  as  agreeing  to  all  the  conclusions  stated  in  his 
opinion.  I do  not  determine  whether  the  defendants  Fane  and 
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Lavender  precluded  themselves  by  any  acts  of  theirs  from  the 
right  to  take  advantage  of  the  forfeiture  of  their  lease  to  the 
Comet  Cycle  Company,  which  accrued  upon  the  execution  by 
the  company  of  an  assignment  under  the  Assignments  and 
Preferences  Act.  But,  assuming,  as  I do,  that  Fane  and  Laven- 
der were  entitled  to  take  advantage  of  and  insist  upon  the  for- 
feiture, I think  it  is  shewn  upon  the  evidence  that  they  elected 
* to  waive  and  did  waive  their  right,  and  dealt  with  the  assignee 
upon  the  footing  of  the  lease  remaining  as  an  existing  lease. 
Later  on  Fane  and  Lavender  accepted  from  the  assignee  a sur- 
render of  the  term,  but  this  could  not  and  did  not  affect  the 
plaintiffs’  under-lease,  or  their  rights  under  it.  If  there  had  been 
no  legislation  the  plaintiffs  would  have  been  entitled  to  remain 
in  possession  for  the  remainder  of  their  term  without  paying 
rent  to  anyone.  But  the  result  of  the  legislation,  which  finally 
ended  in  what  is  now  sec.  10  of  B.S.O.  1897  ch.  170,  seems  to 
be  that  Fane  and  Lavender  became  the  persons  entitled  to  the 
reversion  immediately  expectant  upon  the  termination  of  the 
plaintiffs’  lease.  The  point  does  not  appear  to  have  been 
expressly  decided,  but  all  the  expressions  and  dicta  to  be  found, 
as  well  as  the  statements  of  the  best  text  writers,  favour  the 
view  that  the  effect  of  the  section  is  that  the  holder  of  such 
^ reversion  becomes  liable  upon  all  such  covenants  in  the  under- 
lease as  concern  the  demised  premises.  The  defendant  Soper 
took  his  conveyance  with  express  notice  (if  that  was  necessary 
to  be  shewn),  of  the  plaintiffs’  rights,  and,  as  against  them,  can 
occupy  no  higher  or  better  position  than  his  vendors.  He 
appears  at  first  to  have  been  inclined  to  recognise  that  position 
and  made  an  offer  to  confirm  the  plaintiffs’  lease,  which,  it  is  to 
be  regretted,  was  not  accepted.  In  the  end,  however,  the 
parties  placed  themselves  at  arms’  length,  and  in  this  action 
Soper  did  not  adhere  to  his  first  attitude,  but  denied  the 
plaintiffs’  rights  under  the  lease,  and,  to  tliat  extent  at  least, 
made  common  cause  with  the  defendants  Fane  and  Lavender. 

Lister,  J.A.  : — I agree  in  the  result. 

Ai^peal  alloived. 

R.  s.  c. 
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[DIVISIONAL  COURT.] 

D.  c.  Downey  v.  Stirton. 

1901 

Defamation — Libel — Evidence — Admissibility — Previous  Libel — Subsequent  Libel. 

Jan.  5. 

In  an  action  for  libel  evidence  of  a previous  provocatory  libel  on  the  plaintiff’s 
part  is  admissible  in  mitigation  of  damages  ; but  (Rose,  J.,  diss.)  evidence  of  • 
a subsequent  libel  by  the  plaintiff  is  not  admissible. 

Nor  can  the  defendant  be  permitted  to  shew  that  the  plaintiff  has  attacked  the 
character  and  reputation  of  others. 

It  having  been  elicited  in  cross  examination  of  the  plaintiff  that  the  defendant 
had  recovered  damages  for  previous  and  subsequent  libels  before  mentioned 
in  an  action  against  the  proprietor  of  the  newspaper  of  which  the  plaintiff 
was  editor,  the  trial  J udge  told  the  jury  to  take  that  fact  into  consideration  ; — 
Held,  not  misdirection. 

This  was  a motion  by  the  defendant  for  a new  trial  under 
the  circumstances  mentioned  by  MacMahon,  J.,  and  was  argued 
on  May  16th,  1900,  before  Meredith,  C.J.,  Rose  and 
MacMahon,  JJ. 

W.  R.  Riddell,  Q.C.,  and  H.  Guthrie,  for  the  defendant 
referred  to  Beaton  v.  The  Intelligencer  Printing  and  Publish- 
ing Co.  (1895),  22  A.R.  97  ; Kelly  v.  Sherlock  (1866),  L.R.  1 
Q.B.  686. 

Lynch  Staunton,  Q.C.,  and  J.  J.  Drew,  for  the  plaintiff, 
referred  to  Watts  v.  Fraser  (1837),  7 A.  & E.  223;  Tarpley  v. 
Blahey  (1836),  2 Bing.  N.C.  437  ; Scott  v.  Sampson  (1882), 

8 Q.B.D.  491 ; Sornherger  v.  Canadian  Pacific  R.W.  Co.  (1897), 

24  A.R.  263 ; Odger  on  Libel  (Bl.  ed.),  p.  238. 

January  5.  MacMahon,  J. : — Motion  to  set  aside  the 
verdict  of  the  jury  and  the  judgment  ordered  to  be  entered  by 
the  learned  trial  Judge  thereon.  One  ground  of  the  motion 
is,  that  the  verdict  is  contrary  to  the  evidence  and  the  weight 
of  evidence. 

The  action  is  for  libel,  and  was  tried  before  Falconbridge,  J., 
at  Guelph,  on  October  I7th,  1899,  the  jury  finding  a verdict  for 
the  plaintiff  and  assessing  the  damages  at  $100. 

The  plaintiff  is  a professional  newspaper  writer,  for  many 
years  employed  as  editor  of  tlie  Guelph  Daily  Herald  and  the 
Guelph  Weekly  Herald,  published  in  the  city  of  Guelph  ; and 
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the  defendant  is  a dental  surgeon  residing  and  practicing  his 
profession  at  that  city. 

The  libel  complained  of  is  contained  in  a letter  written  by 
the  defendant  and  sent  by  him  to,  and  published  in  the  Guelph 
Advocate,  on  September  27th,  1898,  a newspaper  published  in 
Guelph,  and  also  in  a similar  letter  written  by  the  defendant 
and  sent  to  the  Guelph  Daily  Mercury  and  the  Guelph  Weekly 
Mercury,  and  published  in  such  newspapers,  which  letters,  it  is 
alleged,  charged  the  plaintiff  in  relation  to  his  profession  or 
business  with  having  written  an  article  attacking  him  (the 
defendant),  “ which,  for  pure  journalistic  cowardice,  base  insinua- 
tion and  falsehood,  has  rarely  been  equalled  in  the  annals  of 
newspaper  life  in  this  city,”  and  proceeded  : — 

“ It  seems  that  no  one  in  Guelph  is  safe  from  the  scurrilous 
criticisms  of  this  individual.  Many  of  the  most  respectable 
citizens  have  in  years  past  been  besmirched  with  insulting 
insinuations  simply  because  they  entertained  views  of  their  own.” 
“ Let  the  editor  of  the  Herald  make  good  his  charges  against 
me,  or  stand  before  the  public  as  a political  coward,  and  a vulgar 
newspaper  assassin.” 

“ I am  not  a poet,  have  never  written  doggerel  verse  lampoon- 
ing and  insulting  respectable  fellow  citizens.” 

“ And  lastly,  I am  not  an  editor  keeping  a pen  immersed  in 
slime  for  buffoonery  and  vilification  of  every  person  who  enter- 
tains different  views  from  me.” 

In  another  paragraph  the  plaintiff  is  described  as  an 
editorial  “ scavenger,” and  is  said  “to  revel  and  glory  in  a career 
of  unlicensed  blackguardism.” 

The  defendant  pleaded  justification.  He  also  alleged  that 
the  letter  written  and  published  by  him  was  by  way  of  retort 
to  a scurrilous  and  libellous  attack  written  by  the  plaintiff,  and 
published  in  the  Guelph  Herald  on  September  26th,  and  also  in 
the  Weekly  Herald  of  September  29th,  headed,  “ Don’t  Get  Gay,” 
in  which  it  is  said  : “ The  Mercury  ” (the  Liberal  newspaper  in 
Guelph),  “ is  congratulating  the  Conservative  party  on  the 
abandonment  of  the  protest  against  Major  Mutrie,  the  member 
elected  for  South  Wellington  to  the  Legislature.  Dr.  Stirton 
(the  defendant)  has  been  interviewing  himself  in  a low 
tone  of  voice  on  the  street  corner.  ...  If  the  defen- 
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dant  were  to  stop  his  tongue  from  wagging  at  himself  for  a 
minute  or  two,  and  allow  the  grey  matter  that  has  accumulated 
in  the  neighbourhood  of  where  he  usually  wears  his  hat,  to 
resume  its  proper  functions,  he  might  remember  a few  things. 
He  might  recollect  the  performance  of  another  fellow  (the 
defendant),  who  regarded  himself  as  the  king  pin  of  the  Liberal 
party  in  a certain  section.  This  other  fellow  was  a brilliant 
but  erratic  individual,  particularly  the  latter.  Some  years  ago 
it  is  related  that  during  an  election  campaign  the  party 
managers  had  to  lock  him  up  to  keep  him  from  disgracing 
them  on  the  stump.  During  another  campaign  the  defendant 
was  a director  of  ceremonies  in  all  the  select  private  festivals 
held  in  the  interest  of  the  candidate.  He  was  heard  of  leading 
the  waltz  in  a noted  Essex  street  rendezvous  (a  place  where 
coloured  people  assembled),  with  the  most  ‘regal’  looking 
coloured  lady  in  the  city  on  his  arm  and  a half -barrel  of  beer 
on  the  table,”  etc. 

An  action  was  brought  by  the  defendant  (Dr.  Stirton) 
against  H.  Gummer,  the  proprietor  of  the  Herald,  for  libel, 
founded  on  the  publication  of  the  article  last  referred  to,  and  a 
verdict  of  S500  was  recovered  against  Gummer : Stirton  v. 
Gummer  (1899),  31  O.K  227. 

Counsel  for  the  defendant  put  the  plaintiff  in  the  box,  and 
during  his  examination  asked  him  these  questions,  as  to  the 
defendant’s  charge  in  the  letter  to  the  Guelph  Advocate  of 
the  plaintiff  being  a coward  and  a newspaper  assassin  : 
Q.  Then  if  you  make  insinuations  against  a man  and  won’t 
make  specific  charges  is  that  the  part  of  a political  coward  ? 
A.  No;  I do  not  think  there  was  any  cowardice  in  any  of 
the  articles  when  insinuations  are  strong  enough  to  hang  a 
successful  action  for  libel  on.  Then  it  is  not  cowardice.  Q. 
The  newspaper  man  insinuates  about  a professional  man  of 
your  city  that  he  leads  the  waltz,  that  he  has  been  heard  of  as 
leading  the  waltz  in  a notorious  Essex  street  rendezvous  with 
Queen  Hester  on  his  arm  ; and  that  on  another  occasion  he  is 
toastmaster  at  a place  near  the  Ball  Park,  toasting  victory  to 
the  Liberal  party,  and  toasting  the  silver-haired  hostess  in  a 
bumper  of  Key  West.  A man  who  will  insinuate  that,  and 
won’t  make  a definite  charge,  is  he  a vulgar  newspaper  assassin? 
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A.  Not  if  he  takes  the  matter  into  Court  and  gets  S500 
damages.  Q.  He  may  make  such  a charge,  and  still  avoid 
being  a vulgar  newspaper  assassin  ? A.  If  the  insinuations 
are  sufficiently  strong  to  enable  the  aggrieved  party  to  figure 
as  aggrieved  in  the  law  courts.  Q.  Then  all  this  article  is 
apparently  in  solemn  earnest  ? A.  Yes.  Q.  You  took  it  in 
that  way  ? A.  I did.  Q.  And  felt  hard  about  it  ? A.  Yes, 
I did.  Q.  And  brought  action  the  very  next  day,  didn’t  you  ? 
A.  I did  not  bring  action  next  day.  Q.  In  fact,  you  would  not 
have  thought  of  taking  any  hard  meaning  out  of  it  if  your 
employer  had  not  been  sued  ? A.  I do  not  like  running  into 
courts ; if  I hadn’t  to  do  it  to  vindicate  my  character  I would 
not  have  done  it.” 

The  charge  of  the  learned  trial  Judge  was  somewhat  on  the 
lines  of  the  judgment  of  Blackburn,  J.,  in  Kelly  v.  Sherlock, 
L.R.  I Q.B.  at  p.  698,  where  he  says : There  can  be  no  set-off 

of  one  libel  or  misconduct  against  another ; but  in  estimating 
the  compensation  for  the  plaintiff’s  injured  feelings  the  jury 
might  fairly  consider  the  plaintiff’s  conduct  and  the  degree  of 
respect  he  had  shewn  for  the  feelings  of  others,”  etc. 

Counsel  for  defendant  was  allowed  to  put  in  evidence  an 
article  written  by  the  plaintiff  and  published  in  the  Herald  of 
September  28th — two  days  subsequent  to  the  publication  of  the 
alleged  libellous  article  written  by  the  defendant, — so  that  the 
jury  in  estimating  the  damages  to  which  the  plaintiff  was 
entitled  must  necessarily  have  taken  it  into  consideration,  and 
thus  there  was  a mitigation  of  the  damages  by  reason  of  an  act 
which  had  in  no  way  provoked  the  defendant’s  attack  upon 
him.  See  Watts  v.  Fraser,  7 A.  & E.  223,  and  the  other  cases 
on  this  point  cited  in  Stirton  v.  Gummer,  31  O.R.  at  pp.  236- 
240. 

The  motion  is  also  based  on  the  refusal  of  the  trial  Judge 
to  allow  an  amendment  to  the  defence  setting  up  a publication 
by  the  plaintiff  in  the  Herald  of  March  28th,  1899  (after  issue 
joined,  and  six  months  after  the  publication  by  the  defendant 
of  the  libel  sued  on  in  this  action),  of  an  article  alleged  to 
reflect  on  the  character  of  other  citizens  of  Guelph.  The  Herald 
of  the  above  date  contains  an  account  of  the  trial  of  tlie  action 
for  libel  of  Stirton  v.  Gammer,  whicli  was  at  that  time  being 
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tried  at  the  Guelph  Assizes,  and  is,  apparently,  a synopsis  of 
the  opening  speech  of  counsel  for  the  plaintiff,  and  of  the  evi- 
dence of  a number  of  the  witnesses.  There  is  nothing  that  I 
can  see  in  the  account  of  the  proceedings  reflecting  on  the 
character  of  any  one.  But  even  if  such  had  been  the  case  I am 
clearly  of  opinion  that  the  evidence  would  have  been  inadmis- 
sible. Counsel  for  the  defendant  relied  upon  Kelly  v.  Sherlock, 
L.R.  1 Q.B.  686,  as  an  authority  entitling  him  to  the  amend- 
ment. The  judgment  of  Mr.  Justice  Blackburn  in  that  case 
goes  further  than  any  previously  decided  case,  and  text  writers 
on  the  law  of  libel  and  on  the  law  of  evidence  disagree  with  the 
dictum  of  Mr.  Justice  Blackburn  where  he  says,  at  p.  698,  that 
the  jury  in  estimating  the  compensation  for  the  plaintiff’s  in- 
jured feelings  might  fairly  consider  the  plaintiff’s  conduct  and 
the  degree  of  respect  he  has  shewn  for  the  feelings  of  others.” 
If  that  was  to  be  regarded  as  settled  law,  it  might  on  a trial  for 
libel  involve  this  strange  condition  : the  defendant  in  the  action 
might,  as  shewing  the  plaintiff’s  conduct  and  the  degree  of 
respect  he  had  for  the  feelings  of  others,  set  up  that  he  had 
libelled  A.,  B.,  C.,  and  D.,  and  if  he  did  the  plaintiff  could  both 
justify  and  reply  as  to  each  of  the  parties  that  he  (the  plaintiff) 
had  been  first  attacked  and  he  had  merely  rebutted  the  charges 
made  by  each  of  the  persons  named.  There  would  thus  be 
involved  the  trial  of  four  actions  before  the  jury  could  be 
satisfied  that  the  plaintiff  had  improperly  attacked  the  characters 
and  reputations  of  those  others. 

The  law  never  was  in  that  condition.  In  Taylor  on  Evidence 
(9th  ed.)  sec.  344  states  what  a defendant  who  is  sued  for  libel 
may  shew  in  mitigation  of  damages.  The  author  says  : “ The 
defendant  may  shew  . . . that  he  had  been  provoked  to 

act  as  he  had  done  by  the  conduct  of  the  plaintiff,  who  had 
previously  published  libels  of  him  respecting  the  same  subject 
matter,  which  had  only  recently  come  to  the  knowledge  of  the 
defendant ; for  evidence  of  provocation  by  libels  on  the  defen- 
dant is  admissible,  not  on  the  ground  of  any  right  to  set-off  one 
libel  against  another,  but  from  an  indulgent  consideration  of 
the  weakness  which  sometimes  leads  an  angry  man  to  say  ‘that 
lie  should  be  sorry  for.’” 
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And  in  Folkard’s  Law  of  Slander  and  Libel  (6th  ed.),  pp. 
547-8,  the  author,  after  referring  to  Mr.  Justice  Blackburn’s 
judgment  in  Kelly  v.  Sherlock  (L.  R.  1 Q.  B.  at  p.  698),  says  : 
‘‘  At  most  the  defendant  cannot  be  allowed  to  do  more  than 
prove  the  publication  of  libels  by  the  plaintiff  which  are  con- 
nected with  the  libel  which  is  the  subject  of  the  action. 
Therefore,”  he  says,  “libels  published  by  the  plaintiff  of  the 
defendant,  of  an  earlier  date,  and  in  direct  relation  to  the  libel 
declared  on,  may  be  given  in  evidence  for  the  purpose  of 
mitigating  the  damages ; as  where  such  previous  libels  constitute 
the  provocation  to  the  principal  libel.” 

And  in  Odgers  on  Libel  (3rd  ed.),  at  p.  364,  it  is  said  : 
“ Evidence  is  admissible  in  mitigation  of  damages  to  shew  that 
the  plaintiff  had  previously  himself  libelled  or  slandered  the 
defendant,  provided  it  be  also  shewn  that  this  had  come  to  the 
defendant’s  knowledge  and  occasioned  his  attack  on  the  plain- 
tiff: Finnerty  v.  Tip'per  (1809),  2 Camp.  76;  Anthony  Pasquin’s 
Case,  cited  1 Camp,  at  p.  351 ; Tarpley  v.  Blahey,  2 Bing.  N.C. 
437  ; S.C.  2 Scott  642,  7 C.  & P.  395  ; Watts  v.  Fraser,  7 A.  & E. 
223  ; S.C.  7 C.  & P.  369,  1 M.  & Rob.  449,  2 N.  & P.  157  ; Wakley 
V.  Johnson  (1826),  Ry.  & M.  422.  But  not,  if  such  previous 
libels  refer  to  other  matters  and  did  not  provoke  that  sued  on : 
May  V.  Brown  (1824),  3 B.  & C.  113  ; S.C.  4 D.  & R.  670  ; Sheffill 
V.  Van  Densen  (1860),  15  Gray  485.” 

His  Lordship  the  Chief  Justice  of  this  Division  in  the  case 
of  Stirton  v.  Cummer,  31  O.R.  at  pp.  236-240,  has  given 
extracts  on  the  point  I am  now  dealing  with  from  most  of 
the  cases  above  cited  from  Odo^er. 

It  is,  I think,  clear  beyond  question  on  the  authorities  that 
the  defendant  in  order  to  mitigate  the  plaintiff’s  damages  must 
shew  that  he  was  provoked  to  libel  the  plaintiff  because  the 
plaintiff  had  previously  libelled  him;  no  subsequent  libel  or 
slander  by  the  plaintiff  can  be  given  in  evidence. 

The  remaining  ground  upon  which  the  appeal  is  based  was 
that  the  learned  Judge  misdirected  the  jury  by  telling  them 
that  they  should  take  into  consideration  the  fact  that  Dr. 
Stirton  had  sued  Mr.  Gummer  at  a former  assizes  and  recovered 
damages. 
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The  objection  as  above  stated  was  taken  by  counsel  at  the 
conclusion  of  the  summing  up.  To  this  my  brother  Falcon- 
bridge  replied  : ‘‘If  it  could  have  been  excluded  I would  have 
excluded  it,  but  it  came  from  your  own  witness.” 

This  is  what  was  said  in  the  summing  up  on  the  point 
objected  to:  “Now  Dr.  Stirton  sued  Mr.  Gummer,  the  pub- 
lisher of  the  Herald,  in  a former  case  in  this  very  room,  for 
damages  for  a libel.  He  sued  Mr.  Gummer  as  the  person 
responsible  for  what  appears  in  the  Herald,  although  he  may 
not  have  written  the  article  himself,  or  even  seen  the  article 
before  it  appeared  in  the  paper ; and  Dr.  Stirton  recovered  $500’ 
damages  against  Mr.  Gummer  for  these  two  articles  of  the  26th 
and  28th.  Now,  the  plaintiff  complains  of  Dr.  Stirton  that  in 
replying,  as  he  thought,  to  the  strictures  of  the  Herald,  he  over- 
stepped the  bounds  of  fair  criticism  or  retort  and  libelled  him. 
There  is  plausibility  in  the  argument,  and  it  is  for  you  to  con- 
sider whether  there  is  reason  in  it  or  not,  viz.,  whether  it  is 
consistent  that  Stirton  should  recover  on  what  was  contained  in 
these  two  articles  and  then  come  here  and  claim  one  of  them 
as  an  answer  in  the  action  against  him.  It  is  urged  by 
counsel  that  the  defendant  here  cannot  have  his  cake  and  eat 
it  too ; he  has  had  damages  for  his  libel ; and  that  it  is 
unfair  for  him  to  use  that  article  in  his  defence  in  this 
action.  I have  no  further  comment  to  make  on  that.  As  a 
matter  of  law,  it  is  quite  competent  for  him  to  do  so.” 

It  having,  during  the  examination  of  the  plaintiff,  been 
elicited  that  Dr.  Stirton  had  sued  Mr.  Gummer,  the  proprietor 
of  the  Herald,  for  libel  for  and  arising  out  of  the  articles 
published  in  the  Herald  of  September  26th  and  28th, 
counsel  for  the  plaintiff  in  his  address  to  the  jury  commented 
on  the  fact,  saying  that  the  defendant  (Stirton)  having 
recovered  such  damages  in  respect  of  that  article,  should  not 
be  allowed  to  utilize  the  same  article  in  reduction  of  the 
damages  sought  to  be  recovered  against  him.  It  became, 
tlien,  the  duty  of  the  Judge  to  refer  to  this  argument,  shew- 
incy  what  the  contention  of  counsel  was,  viz.,  that  it  was 
unfair  to  use  these  articles  as  a defence  to  the  present  action.. 
Tlie  Judge  then  said  in  effect  that  counsel’s  argument  was  in 
law  fallacious,  and  that  it  was  quite  competent  for  the  defen- 
dant to  so  make  use  of  the  articles. 
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I do  not  see  how  it  could,  under  the  circumstances,  be 
asserted  that  there  was  any  misdirection. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

Meredith,  C.  J.,  concurred. 

Rose,  J.  : — I concur  with  what  my  learned  brother  Mac- 
Mahon  has  said,  with  the  exception  of  the  expression  of 
opinion  as  to  the  inadmissibility  of  evidence  of  the  conduct 
of  the  plaintiff  in  a libel  action  after  the  publication  of  the 
libel.  I am  not  prepared  to  say  that  what  takes  place  sub- 
sequently may  not  be  given  in  evidence,  and  I can  suggest 
to  my  own  mind  cases  in  which  it  seems  to  me  it  would  be 
a denial  of  justice  to  reject  such  evidence.  For  example  : 
assume  that  the  plaintiff  after  the  publication  of  the  libel 
for  which  this  action  was  brought  had  met  the  defendant 
and  had  taken  the  law  into  his  own  hands  and  punished 
the  defendant  very  severely  by  making  an  assault  upon  him 
and  wounding  him  and  ill-treating  him,  ought  not  the  defen- 
dant to  be  permitted  to  give  evidence  of  such  conduct  to  the 
jury  as,  if  not  disentitling  the  plaintiff  to  recover,  certainly 
as  taking  away  from  him  much  claim  to  punitive  damages, 
and  I do  not  think  it  is  an  answer  to  say  that  the  assault 
might  give  a cause  of  action  to  the  defendant.  If  the  defen- 
dant should  subsequently  bring  an  action  for  assault  the 
plaintiff  might  shew  the  prior  provocation  which  he  had 
received,  and  thus  justice  would  be  done  to  both  parties.  It 
seems  to  me  equally  should  the  defendant  be  permitted  to 
shew  that  after  he  had  used  defamatory  words,  either  oral 
or  written,  concerning  the  plaintiff,  the  plaintiff  punished  him 
by  words,  either  written  or  spoken,  or  both  written  and 
spoken,  defending  himself  and  attacking  the  defendant  with 
a vigour  and  force  that  largely,  if  not  completely,  redressed 
any  injury  that  the  plaintiff  had  suffered.  In  each  of  these 
cases,  the  plaintiff*  having  administered  a portion  of  the 
punishment,  could  not  ask  the  jury  to  give  him  as  large 
damages  as  if  he  had  left  the  matter  entirely  in  tlieir  liands, 
nor  does  it  seem  to  me  that  in  the  second  case  it  is  any 
answer  to  say  that  the  words  spoken  or  written  by  the 
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plaintiff  would  give  a cause  of  action  to  the  defendant. 
Again  in  such  a case  the  plaintiff  might  shew  that  the  words 
were  spoken  or  written  under  great  provocation. 

The  argument  of  inconvenience  is  one  which  should  not 
be  used  to  prevent  such  facts  coming  before  the  court  as 
enable  justice  to  be  fully  administered,  and  the  inconvenience 
would  certainly  be  no  greater  in  receiving  evidence  of  the 
conduct  of  the  plaintiff  after  the  publication  of  the  libel  than 
in  receiving  evidence  of  words  spoken  or  acts  done  which 
afford  evidence  of  provocation. 

The  evidence,  the  rejection  of  which  is  here  complained 
of,  I think  in  strictness  ought  to  have  gone  to  the  jury. 

My  learned  brother  MacMahon  in  his  opinion,  in  which 
the  learned  Chief  Justice  concurs,  apparently  thought  that 
the  evidence  rejected,  even  if  admitted,  could  not  have  been 
of  much  avail  to  the  defendant.  Possibly  that  is  so,  and  it 
may  be  that  in  the  exercise  of  a wise  discretion,  even  if  such 
evidence  was  strictly  admissible,  the  rejection  of  it,  having 
regard  to  the  history  of  the  case,  should  not  afford  a ground 
for  granting  a new  trial. 

It  is  so  difficult  to  say  what  effect  it  might  have  had 
upon  the  minds  of  the  jury  that  I am  constrained  to  dissent 
from  the  conclusions  reached  by  the  other  members  of  the 
court,  and  to  say  that  in  my  opinion  the  case  should  be  sent 
down  for  a new  trial  with  costs  of  the  former  trial  and  of  this 
motion  to  the  defendant  in  any  event  of  the  cause. 
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Where  the  defendants,  appealing  from  the  judgment  of  a division  court,  pro- 
cured and  filed  a certified  copy  of  the  proceedings  within  the  two  weeks 
prescribed  by  sec.  158  of  the  Division  Courts  Act,  R.S.O.  1897  ch.  60,  and 
set  down  the  appeal  to  be  heard  at  an  unnecessarily  early  sittings  of  a 
Divisional  Court  of  the  High  Court,  but  neglected  to  give  the  plaintiff  notice 
of  the  setting  down  of  the  appeal  and  of  the  grounds  of  it,  the  Court,  upon 
objection  taken  by  the  plaintiff  when  the  appeal  came  on  for  hearing,  post- 
poned the  hearing  until  the  next  sittings,  for  which  the  defendants  were  still 
in  time,  in  order  that  they  might  give  a proper  notice. 

Semble,  that  so  soon  as  the  certified  copy  of  the  proceedings  is  filed,  if  filed 
within  the  proper  time,  and  the  case  is  set  down,  if  set  down  within  the 
proper  time  and  for  the  proper  Court,  the  appeal  is  properly  lodged,  and  the 
other  matters  are  matters  done  in  the  appellate  Court,  as  to  which  the  Court 
may  have  the  power  of  amendment  or  enlargement  of  the  time. 


Smith  v.  Port  Colborne  Baptist  Church  Trustees. 

Division  Court  Appeal — Notice  of  Setting  Down  and  Grounds — Failure  to  Give — 
Amendment — New  Notice — Time. 


An  appeal  by  the  defendants  from  an  order  of  the  Judge  of 
the  county  court  of  Welland  dismissing  the  defendants’ 
application  for  a new  trial  of  an  action  in  the  6th  division 
court  in  that  county,  in  which  judgment  had  been  given  in 
favour  of  the  plaintiff  for  $200  arrears  of  salary  as  minister 
of  the  church. 

The  appeal  coming  on  for  hearing  on  the  18th  February, 
1901,  before  a Divisional  Court  composed  of  Meredith,  C.J., 
MacMahon  and  Lount,  J J.  : — 

T.  D.  Cowper,  for  the  plaintiff,  raised  the  objection  that  the 
Court  had  no  jurisdiction  to  hear  the  appeal,  because  the  appel- 
lants had  not  given  notice  of  setting  down  the  appeal  and  of 
the  grounds  thereof,  as  required  by  sec.  158  of  the  Division 
Courts  Act,  R.S.O.  1897  ch.  60. 

L.  C.  Raymond,  for  the  defendants. 

The  Court  heard  the  appeal  subject  to  the  objection. 

February  19.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J.  (oral): — In  this  case  a preliminary  objection 
was  taken  by  Mr.  Cowper,  on  belialf  of  the  respondent,  that 
the  Court  had  no  jurisdiction  to  hear  the  appeal,  inasmuch 
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as,  as  he  contended,  the  conditions  precedent  to  the  bringing  it 
before  the  Court  had  not  been  complied  with.  We  heard  the 
appeal  upon  the  merits,  subject  to  the  objection,  and  we  have 
come  to  the  conclusion  that  upon  the  merits  the  appellants  are 
right.  It  is  necessary,  therefore,  to  consider  the  objection  to 
the  jurisdiction  of  the  Court. 

The  judgment  upon  the  application  for  a new  trial,  which 
is  the  decision  appealed  from,  was  given  on  the  8th  January, 
1901.  Within  the  two  weeks  prescribed  by  sec.  158  of  the 
Division  Courts  Act  the  appellants  procured  the  certified  copy  of 
the  proceedings  in  the  division  court  and  filed  it  with  the 
proper  officer  of  the  High  Court.  On  the  14th  January  they 
gave  notice  of  their  intention  to  appeal  to  the  Divisional  Court, 
and  on  the  22nd  January  the  appeal  was  set  down  to  be  heard 
at  the  February  sittings.  No  notice  of  the  setting  down  of 
the  appeal  or  of  the  grounds  of  it  was  given  to  the  respondent, 
and  the  objection  substantially  is,  that,  that  being  so,  and  there 
being  no  power,  as  was  argued,  in  the  Court  to  enlarge  the  time 
for  giving  the  notices,  the  appeal  was  not  properly  before  the 
Court,  and  there  was  no  jurisdiction  to  hear  it. 

The  provisions  of  sec.  158  are:  “The  appellant  shall,  within 
two  weeks  after  the  date  of  the  decision  complained  of  or 
within  such  other  time  as  the  Judge  may  by  order  in  that 
behalf  provide,  file  the  said  certified  copy  with  the  proper 
officer  of  the  High  Court  and  shall  thereupon  forthwith  set 
down  the  cause  for  argument  at  the  first  sittings  of  a Divisional 
Court  which  commences  after  the  expiration  of  one  month 
from  the  decision  complained  of,  and  shall  give  notice  thereof 
and  of  the  appeal  and  of  the  grounds  thereof,  to  the  respondent, 
his  solicitor  or  agent,  at  least  seven  days  before  the  commence- 
ment of  such  sittings 

It  lias  been  held  in  several  cases,  the  latest  of  which,  dealing 
witli  the  analogous  provision  of  tlie  County  Courts  Act,  is  Reekie 
V.  McNeil  (1899),  31  O.R.  444,  that  until  the  Judge  has  certi- 
fied (it  is  tlie  Judge  who  certifies  under  the  County  Courts 
Act)  under  Ins  hand  to  tlie  proper  officer  of  the  Higli  Court, 
as  provided  by  secs.  55  and  56  of  the  said  Act,  tlie  appeal 
cannot  be  set  down  for  argument;  and  after  the  time  limited  by 
the  statute  for  setting  it  down  has  expired,  there  is  no  juris- 
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diction  to  hear  it.  Other  cases  under  the  County  Courts  Act 

are  McCarron  v.  Metropolitan  Life  Ins.  Co.  (1899),  19  C.  L.  T. 

Occ.  N.  230,  and  Smith  v.  Hay,  ib.  231.  Smith 

All  that  these  cases  decide  is,  that,  unless  the  case  is 

certified  and  the  appeal  is  set  down  within  the  time  fixed  Colborne 
. . PI  Baptist 

by  the  statute,  it  is  not  competent  lor  the  appellate  court  to  Church 

hear  the  appeal,  and  that  a Divisional  Court  has  no  power  to  Trustees. 


enlarge  the  time  allowed  for  these  purposes.  There  has  been  a Meredith,  c.j. 
change  in  that  respect  with  regard  to  appeals  from  county 
courts,*  which,  however,  does  not  affect  appeals  from  division 
courts. 

We  are  inclined  to  think,  although  it  is  not  necessary  to 
decide  it,  that  so  soon  as  the  report  or  the  certified  copy  of  the 
proceedings  is  filed,  if  filed  within  the  proper  time,  and  the 
case  is  set  down,  if  set  down  within  the  proper  time  and  for  the 
proper  Court,  the  appeal  is  properly  lodged,  and  that  the  other 
matters  are  matters  done  in  the  Court  to  which  the  appeal  is 
taken,  with  regard  to  which  the  Court  may  have  the  power  of 
amendment  or  the  power  given  by  the  Rules  of  enlarging  the 
time.  However,  it  is  not  necessary  to  decide  that,  for  the 
appellants  set  their  case  down  for  an  earlier  Divisional  Court  than 
that  mentioned  in  sec.  158.  A Divisional  Court  has  held  that 
that  is  not  improper:  Lees  v.  Ottawa  and  New  York  R.  W.  Co. 

(1900),  31  O.R.  567.  They  have  by  the  provisions  of  the  Act,  as 
has  already  been  seen,  the  right  to  set  their  case  down  for  the 
first  sittings  of  a Divisional  Court  which  commences  after  the 
expiration  of  one  month  after  the  decision  complained  of. 

The  decision  having  been  given  on  the  8th  January,  they 
were  not  bound  to  set  their  case  down  for  the  sittings  commenc- 
ing on  the  4th  February,  but  it  is  in  time  if  set  down  for  the 
March  sittings. 

We  think,  therefore,  that  the  proper  order  to  make  is  to 
postpone  the  further  consideration  of  this  appeal,  and  to  give 
liberty  to  the  appellants  to  set  the  case  down  for  the  March 
sittings,  and  to  give  proper  notice  of  their  appeal,  and  of  the 
grounds  thereof,  and  when  the  matter  comes  up  at  the  March 
sittings  it  can  stand  till  the  first  sittings  of  a Divisional  Court 
constituted  as  this  Court  is  now  constituted,  and  we  will  then 
*See  63  Viet.  ch.  17,  sec.  12  (O.) 
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hear  the  appeal.  Practically,  it  will  be  to  dispose  of  it,  as  the 
matter  has  been  fully  argued,  and  we  are  prepared  to  give 
judgment  on  the  merits. 

[The  case  came  up  before  the  Court  again  on  the  11th  March,  1901,  when 
the  appeal  was  allowed  and  the  action  dismissed  with  costs.] 

T.  T.  R. 


Fahey  et  al.  v.  Jephcott. 

Security  for  Costs — Dispensing  with — Court  of  Appeal — Poverty  of  Appellant — 
Infancy — Divisional  Court. 

Security  for  costs  of  an  appeal  to  the  Court  of  Appeal  was  dispensed  with, 
under  the  power  given  by  Rule  826,  where  the  appellant  was  an  infant  suing 
by  her  next  friend  and  unable  by  reason  of  poverty  to  give  or  procure 
security,  the  circumstances  being  that  her  action  had  been  dismissed  by  the 
Judge  at  the  trial,  following  a reported  decision  of  a Divisional  Court,  with 
which  the  appellant  would  be  met  if  she  appealed  to  a Divisional  Court, 
which  she  was  at  liberty  to  do  without  giving  security. 

Motion  on  behalf  of  the  plaintiff  Ethel  Fahey,  by  Martin 
Fahey,  her  next  friend  and  co-plaintiff,  to  dispense  with  the 
giving  of  security  for  the  costs  of  the  appeal  to  the  Court  of 
Appeal  from  the  judgment  of  Street,  J.,  ante  p.  18.  The  ground 
on  which  the  motion  was  rested  was  the  applicant’s  inability  to 
give  or  procure  security  in  accordance  with  Con.  Rules  826  and 
830. 

The  motion  was  heard  by  Moss,  J.A.,  in  Chambers,  on  the 
18th  February,  1901. 

Gordon  Waldron,  for  the  motion. 

Dewart,  K.C.,  for  the  defendant. 

February  21.  Moss,  J.A.: — The  circumstances  are  so  ex- 
ceptional that  I think  I ought  to  make  the  order. 

The  plaintiff  Ethel  Fahey  is  a girl  of  fifteen  years  of  age, 
living  with  her  father,  who  is  her  next  friend.  She  was 
employed  by  the  defendant  in  his  factory,  and  it  is  claimed 
was  put  to  work  at  a machine  for  stamping  card-board,  con- 
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trary,  as  it  is  alleged,  to  the  provisions  of  sec.  14  (3)  of  the 
Factories  Act.  While  working  she  was  injured,  and  at  the 
trial  the  jury  assessed  the  damages  at  $3,000.  But  the  learned 
trial  Judo^e  dismissed  the  action,  holding:  that  the  decision  in 
Roberts  v.  Taylor  (1899),  31  O.R.  10,  was  precisely  in  point. 

Assuming  that  to  be  so,  the  plaintiff  is  placed  in  a most 
unfortunate  position.  If  she  appeals  to  a Divisional  Court, 
which  she  may  do  without  giving  security,  she  will  be  met  by 
Roberts  v.  Taylor,  a decision  of  a Divisional  Court — and  she  is 
unable  to  give  security  in  this  Court. 

Unless  the  rule  requiring  security  in  this  Court  is  relaxed, 
she  will  be  deprived  of  any  opportunity  of  further  debating  the 
points  involved  in  Roberts  v.  Taylor. 

In  view  of  this,  and  considering  that  the  plaintiff  is  an 
infant — one  of  a class  usually  considered  privileged  as  suitors — 
I think  she  ought  to  be  relieved  from  her  present  difficulty  to 
the  extent  of  placing  her  in  the  same  position  with  respect  to 
security  as  if  she  were  appealing  to  a Divisional  Court.  In 
doing  this  I do  not  consider  I am  running  counter  to  any 
previous  decision.  See  Sherlock  v.  Powell  (1899),  18  P.B.  312  ; 
Roberts  v.  Coughlin  (1898),  ib.  94;  Thuresson  v.  Thuresson 
(1899),  ib.  414. 

The  costs  of  the  application  are  to  be  costs  in  the  appeal. 

T.  T.  R. 
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[DIVISIONAL  COURT.] 

Sharp  v.  Grand  Trunk  R.  W.  Co. 


Security  for  Cods — Nominal  Plaintiff-Administrator — Fatal  Accident  Act, 

P.S.O.  1897  ch.  166. 

An  administrator  appointed  for  the  purpose  of  bringing  an  action  for  the 
benefit  of  another  under  sec.  3 of  the  Fatal  Accident  Act,  R.S.O.  1897  ch. 
166,  is  not  a mere  nominal  plaintiff  bringing  such  action  for  the  benefit  of 
somebody  else,  in  the  sense  of  the  rule  which  entitles  a defendant  to  security 
for  costs  upon  shewing  that  such  nominal  plaintiff  is  also  insolvent. 

So  held,  by  Meredith,  C.  J.  [duhitante),  and  by  a Divisional  Court,  in  a case 
where,  if  the  action  had  been  brought  in  the  name  of  the  person  beneficially 
entitled,  he  would  have  been  required  to  give  security  for  costs,  because  out 
of  the  jurisdiction,  which  gave  ground  for  suspecting  that  the  actual  plaintiff 
was  put  forward  for  the  purpose  of  enabling  the  person  beneficially  interested 
to  escape  liability. 

An  appeal  by  the  defendants  from  an  order  of  the  Master  in 
Chambers,  under  the  circumstances  mentioned  in  the  judgment 
heard  by  Meredith,  C.J.,  in  Chambers,  on  the  8th  February, 

1901. 

L.  G.  McCarthy , for  the  appellants. 

J.  Heighington,  for  the  respondent,  the  plaintiff. 

February  16.  Meredith,  C.J.  : — This  is  an  appeal  by  the 
defendants  from  an  order  of  the  Master  in  Chambers  dismissing 
their  motion  that  the  respondent  be  ordered  to  give  security  for 
costs  of  the  action,  and  from  the  refusal  of  the  Master  to  give 
leave  to  examine,  for  the  purpose  of  the  motion,  William  Bowler, 
the  person  for  whose  benefit  the  action  is  brought,  who  resides 
in  England. 

The  first  branch  of  the  appeal  only  remains  to  be  dealt  with, 
as  I disposed  of  the  other  ground  on  the  argument,  by  dismissing 
it,  being  of  opinion  that  I could  not  properly  interfere  with  the 
discretion  which  the  learned  Master  had  exercised. 

The  respondent  sues  as  administrator  of  the  estate  of  Henry 
Bowler,  deceased,  who  died  a bachelor,  to  recover  under  the 
Fatal  Accident  Act,  R.S.O.  1897  ch.  166,  and  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.O.  ch.  160,  damages  for  the 
death  of  the  deceased,  which  it  was  alleged  was  caused  by  negli- 
gence for  which  the  appellants  are  answerable  under  the  provi- 
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sions  of  those  Acts ; and  the  action  is  brought  for  the  benefit  of 
the  father  of  the  deceased,  William  Bowler,  already  mentioned. 

The  appellants  contend  that  the  respondent  is  a nominal 
plaintiff,  suing  for  the  benefit  of  William  Bowler,  and  that,  as 
the  respondent  is  not  possessed  of  sufficient  means  to  answer 
their  costs,  they  are  entitled,  according  to  the  practice  of  the 
Court,  to  an  order  for  security  for  costs. 

The  existence  of  the  exception  to  the  general  rule  upon 
which  the  appellants  rely  is  not  disputed,  nor  is  it  questioned 
that  if  the  respondent  is  a mere  nominal  plaintiff,  within  the 
meaning  of  the  exception,  the  appellants  are  entitled  to  require 
that  security  for  costs  be  given,  but  the  contest  is  as  to  whether 
the  respondent  is  a mere  nominal  plaintiff  within  the  meaning 
of  the  exception. 

It  appears  from  the  evidence  adduced  upon  the  application 
that  William  Bowler  is  the  next  of  kin  of  the  deceased,  and  the 
person  who  was  entitled  to  administration  of  his  estate ; that 
the  respondent,  in  his  petition  to  the  surrogate  court  for  the 
granting  and  committing  to  him  of  administration  of  the  prop- 
erty of  the  deceased,  set  forth  that  he  was  no  relation  of  the 
deceased,  but  had  been  requested  to  take  out  letters  of  adminis- 
tration by  his  next  of  kin  ; that  the  deceased  was  unmarried, 
and  had  left  a father,  William  Bowler,  living  in  London,  Eng- 
land, “ who  had  renounced  administration  ” in  favour  of  the 
respondent,  and  in  support  of  his  application  the  respondent 
filed  the  renunciation  of  William  Bowler,  in  which  the  latter 
stated  that  he  was  the  father  of  the  deceased  and  ‘‘  entitled  to 
take  out  letters  of  administration  ” to  his  estate,  and  that  he 
renounced  his  right  and  title  to  letters  of  administration  in 
favour  of  the  respondent,  who  was  applying  therefor  in  his 
place  and  stead,  and,  in  one  of  the  affidavits  of  the  respondent, 
filed  in  support  of  his  petition,  he  deposed  that  the  administra- 
tion was  sought  to  bring  an  action  against  the  Grand  Trunk 
Railway  Company  for  the  damages  sustained  by  the  deceased 
being  killed  on  their  railway,  and  it  further  appears  that 
William  Bowler  has  paid  £5  towards  the  costs  of  obtaining  the 
letters  of  administration  and  of  this  action. 

It  may  be  convenient  to  refer  now  to  the  nature  of  the 
action.  The  respondent  sues  in  virtue  of  his  statutory  right  as 


D.  C. 

1901 

Shakp 

V. 

CxRANl^ 
Trunk 
R.W.  Co. 

Meredith,  C.J. 


202 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1901 

Sharp 

V. 

Grand 
Trunk 
R.W.  Co. 

Meredith,  C.  J. 


administrator,  but  what  is  recovered,  if  he  succeeds,  will  not 
form  part  of  the  general  estate  of  the  deceased.  His  action  is 
for  the  benefit  of  William  Bowler.  The  damages,  if  any,  will 
be  given  by  the  Judge  or  jury  to  Bowler,  and  he  will  be  entitled 
to  them  after  deduction  made  of  the  costs  not  recovered  from 
the  appellants:  R.S.O.  1897  ch.  166,  sec.  3. 

If  there  had  been  no  administrator  of  the  deceased,  the 
action  might  have  been  brought  by  and  in  the  name  of  William 
Bowler,  for  his  sole  benefit : sec.  8. 

The  exception  in  question  is,  as  I have  said,  an  exception  to 
the  general  rule,  which,  as  Lord  Justice  Bowen  says  in  Cowell 
V.  Taylor  (1885),  31  Ch.  D.  at  p.  38,  has  prevailed  from  time 
immemorial,  that  poverty  is  no  bar  to  a litigant,  and  the  excep- 
tion, he  says,  was  introduced  to  prevent  abuse.  He  speaks  of 
it  as  being  “ that  if  an  insolvent  sues  as  nominal  plaintiff  for 
the  benefit  of  somebody  else,  he  must  give  security,”  and  goes 
on  to  explain  that  in  that  case  the  nominal  plaintiff  is  a mere 
shadow,  and  states  the  following  as  two  of  the  most  familiar  of 
cases  of  this  kind:  (1)  where  a person  has  divested  himself  of 
his  interest  and  handed  it  over  to  some  one  else  that  the  trans- 
feree may  sue  for  him;  and  (2).  where  a person  who  has  com- 
menced a suit  divests  himself  of  his  interest  during  the  course 
of  the  suit  in  order  that  another  person  may  carry  it  on  for  his 
benefit;  and  he  refers  to  Perkins  v.  Adcock  (1845),  14  M.  & W. 
808,  Elliot  V.  Kendrick  (1840),  12  A.  & E.  597,  and  Goatley  v. 
Emmott  (1854),  15  C.B.  291,  as  the  early  cases  on  the  subject. 
He  then  proceeds  to  discuss  the  question  for  decision  in  the  case 
he  had  in  hand,  viz.,  whether  security  is  required  in  the  case  of 
a plaintiff  who  is  himself  insolvent  and  sues  as  the  trustee  in 
bankruptcy  of  an  insolvent  estate,  and  comes  to  the  conclusion 
that  such  a case  does  not  come  within  the  principle  on  which 
the  exception  from  the  general  rule  is  based,  nor  within  the 
definition  of  that  exception,  so  far  as  a definition  can  be 
extracted  from  the  language  of  the  Courts ; ” and  his  reasons 
are : ( 1 ) that  the  trustee  in  bankruptcy  cannot  be  said  to  be  a 
merely  nominal  plaintiff,  “ for  he  is  the  person  whose  statutory 
duty  and  right  it  is  to  get  in  the  assets ; ” and  (2)  that  he  does 
not  “ come  within  the  mischief  against  which  the  exception  is 
intended  to  guard,”  for  “ he  is  not  a mere  shadow,  he  is  a person 
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who  has  a duty  to  perform,  that  of  getting  in  the  estate.”  He 
then  adds  that  there  has  been  an  established  practice,  both  at 
law  and  in  equity,  to  allow  a trustee  in  bankruptcy  to  sue 
without  giving  security,  referring  to  several  cases,  and  among 
others  to  Sykes  v.  Sykes  (1869),  L.K  4 C.P.  645,  and  Denston 
V.  Ashton  (1869),  L.R.  4 Q.B.  590. 

In  Sykes  v.  Sykes  the  question  was  as  to  requiring  security 
for  costs  to  be  given  by  executors,  one  of  them  being  insolvent, 
and  the  other  out  of  the  jurisdiction  of  the  Court,  and  it  was 
decided  that  they  ought  not  to  be  required  to  give  security. 
The  Chief  Justice  of  the  Court  (Bovill),  after  stating  what  was 
required  to  entitle  a defendant  to  security  as  follows : “ To 
entitle  a defendant  to  security,  he  must  shew  not  only  that  the 
plaintiff  is  insolvent,  but  also  that  he  is  suing  as  a nominal 
plaintiff,  in  the  sense  of  another  person  being  beneficially 
interested  in  the  result  of  the  action : ” proceeds  thus : ‘‘  That 
doctrine,  however,  has  never  been  applied  in  the*  case  of  an 
executor  or  the  assignee  of  a bankrupt.  The  distinction  is 
manifest;  for,  although  there  may  be  legatees  or  creditors,  it 
does  not  follow  that  they  will  receive  their  legacies  or  a dividend 
on  their  debts  ; and  so  there  is  no  person  interested  to  give,  or 
who  would  be  willing  to  give,  security  for  costs.” 

The  distinction  which  the  learned  Chief  J ustice  speaks  of  as 
a manifest  one  does  not  seem  to  me  as  satisfactory  as  that 
which  Mr.  Justice  Montague  Smith  draws  in  the  same  case. 
Dealing  with  the  case  of  executors,  he  says  : “ The  cases  in  which 
a plaintiff  has  been  compelled  to  give  security  on  the  ground  of 
insolvency,  are  cases  in  which  the  specific  debt  sought  to  be 
recovered  has  been  transferred  to  a third  party,  for  whose 
benefit  the  action  is  brought.  That  is  founded  on  reasons  of 
obvious  justice.  The  real  plaintiff  ought  not  to  be  allowed  to 
enforce  his  right  through  the  instrumentality  of  a nominal 
plaintiff,  who  is  not  of  ability  to  pay  costs  if  unsuccessful.  The 
case  of  an  executor  stands  in  a totally  different  position.  He  is 
entitled  to  all  the  debts  of  the  testator  both  at  law  and  in 
equity.  He  sues  in  his  own  right.  He  receives  the  fruits  of 
the  judgment,  which  form  part  of  his  testator’s  general  estate : ” 
pp.  648-49. 
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Denston  v.  Ashton  was  the  case  of  an  insolvent  assignee  of 
a bankrupt  suing  for  the  benefit  of  the  estate,  and  the  Court 
agreed  with  the  decision  in  Sykes  v.  Sykes. 

The  only  other  case  to  which  I think  it  necessary  to  refer 
is  Larssen  v.  Monmouthshire  Railway  and  Canal  Go.  (1867), 
16  L.T.N.S.  289;  W.N.  1867,  p.  133. 

The  action  in  that  case  was  by  an  administrator  suing  for 
the  benefit  of  the  wife  and  children  of  the  intestate,  under  Lord 
Campbell’s  Act,  as  amended  by  27  & 28  Viet.  ch.  95,  and  the 
application  for  security  was  refused. 

The  case,  however,  as  far  as  regards  what  was  actually  decided, 
is  not  an  authority  upon  the  question  I am  considering,  because 
the  application  was  rested  on  the  single  ground  that  the  plaintiff 
was  a nominal  plaintiff*  suing  for  the  benefit  of  the  wife  and 
children  of  the  intestate,  the  insolvency  of  the  plaintiff  not  being 
alleged. 

I find  considerable  difficulty  in  extracting  from  the  cases 
any  well  defined  principle  on  which  this  exception  to  the  general 
rule  rests,  or  any  clear  definition  of  the  rule  itself. 

I have,  however,  after  much  doubt  and  hesitation,  reached 
the  conclusion  that  I ought  not  to  interfere  with  that  to  which 
the  learned  Master  came,  though  I confess  that  the  result  is  not 
altogether  satisfactory  to  myself. 

Had  Bowler  assigned  his  claim  to  the  respondent  to  be  sued 
for  for  his  benefit  (assuming  that  such  an  assignee  may  sue 
under  sec.  8),  and  had  the  action  been  brought  by  the  respondent 
as  assignee,  it  is  clear,  I think,  that  the  case  would  have  been 
within  the  exception  to  the  rule,  and  the  defendants  would 
have  been  entitled  to  security,  and  I have  difficulty  in  discover- 
ing and  pointing  out  any  substantial  difference  between  what 
would  have  been  the  position  of  the  respondent  in  such  a case 
and  his  position  in  this  case,  for  by  the  act  of  Bowler  he  has 
procured  the  respondent  to  be  appointed  administrator  in  his 
place  and  stead,  for  the  purpose  of  his  bringing  this  very  action, 
and  that  an  action  for  his  sole  benefit,  and  it  is  hard  to  see  why 
in  substance  and  eff’ect  this  is  not  a case  in  which  Bowler  is 
putting  the  respondent  forward  to  litigate  in  his  name  a cause 
of  action  in  which  he  (Bowler),  and  lie  alone,  is  beneficially 
interested. 
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The  case  of  an  assignee  in  bankruptcy  and  that  of  an 
executor  or  administrator  suing  on  behalf  of  the  estate  which 
he  represents  seem,  to  me  to  be  widely  different  from  this  case. 
In  such  cases  the  action  is  by  a plaintiff*  in  whom  the  cause  of 
action  is  vested  as  part  of  the  estate  of  which  he  is  the  trustee, 
he  is  not  put  forward  by  any  one  to  sue,  but  sues  in  the  per- 
formance of  his  duty,  and  what  he  recovers  forms  part  of  the 
estate  which  he  represents,  and  is  distributable  among  the 
persons  interested  in  that  estate,  while  the  plaintiff  in  this  case 
is  put  forward  by  Bowler  to  sue  for  the  specific  cause  of  action 
for  which  the  action  is  brought,  and  the  fund,  if  any,  which 
may  be  recovered  will  form  no  part  of  the  general  estate  of  the 
deceased,  but  will  be  recovered  directly  and  solely  for  the 
benefit  of  Bowler,  who,  I apprehend,  is  so  far  dominus  litis  that 
his  release  of  the  right  of  action  would  put  an  end  to  the  suit. 

The  suggested  ground  for  this  distinction  between  the  cases, 
I think,  finds  support  in  the  language  of  Mr.  Justice  Montague 
Smith  which  I have  quoted. 

It  is  unnecessary,  in  my  opinion,  to  bring  a case  within  the 
exception  to  the  rule,  to  establish  bad  faith  on  the  part  of  the 
person  for  whose  benefit  the  action  is  brought,  in  the  sense  of 
shewing  that  the  actual  plaintiff  is  put  forward  for  the  purpose 
of  enabling  the  person  beneficially  interested  to  escape  liability 
for  the  costs  of  the  action,  though  in  this  case  there  is,  at 
least,  ground  for  suspecting  that  that  object  must  have  been  in 
view  when  the  more  expensive  and  round-about  method  was 
resorted  to  of  having  an  administrator  appointed  for  the  sole 
purpose  of  bringing  the  action,  instead  of  the  more  simple  and 
less  expensive  mode  of  enforcing  his  rights  by  suing  in  his  own 
name,  which  Bowler  might  have  adopted,  a mode  which  would 
have  saved  the  costs  of  obtaining  letters  of  administration,  but 
saved  them  at  the  expense  of  Bowler  being  called  upon  to  give 
security  for  costs  because  of  his  residence  out  of  the  jurisdiction. 

Notwithstanding  these,  to  my  mind,  somewhat  cogent 
reasons  for  arriving  at  a different  result,  I have  come  to  the 
conclusion  that  I must,  on  the  authorities,  liold  that  the  appel- 
lants have  failed  to  establish  their  right  to  security.  Teclini- 
cally,  at  all  events,  the  respondent  is  not  a nominal  plaintiff*; 
because  by  the  statute  wliicli  gives  tlie  right  of  action  it  is 
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vested  in  him  and  him  alone;  he  is  the  person  appointed  by 
the  proper  surrogate  court  to  represent  the  estate  of  the 
deceased,  and  who  alone  represents  it,  and  technically,  at  all 
events,  he  is  bringing  the  action  in  the  performance  of  his 
sworn  duty  as  administrator;  and,  according  to  the  authorities, 
these  are  reasons  sufficient  to  prevent  this  case  falling  within 
the  exception  to  the  general  rule  on  which  the  appellants  rely, 
and  for  those  reasons,  and  because  I prefer  to  run  the  risk  of 
erring  by  leaving  open  the  doors  of  the  Court  to  the  litigant  to 
making  the  graver  mistake  of  unwarrantably  closing  them  to 
him  until  he  shall  have  given  security  for  costs,  thereby  possibly 
closing  them  entirely,  I dismiss  the  appeal,  but,  in  view  of  all 
the  circumstances,  I do  not  follow  the  usual  rule  in  disposing, 
of  the  costs  of  it,  but  direct  that  they  shall  be  costs  in  the  cause 
to  the  successful  party. 


An  appeal  by  the  defendants  from  this  decision  was  heard 
by  a Divisional  Court  composed  of  Boyd,  C.,  and  Ferguson,  J., 
on  the  25th  February,  1901,  the  same  counsel  appearing,  and 
was  dismissed  at  the  close  of  the  argument,  the  Court  agreeing 
with  the  reasons  of  the  Chief  Justice  in  Chambers. 


T.  T.  R. 
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Clarke  et  al.  v.  Trask  et  al. 

Trial — Reservation  of  Judgment — Death  of  Judge — New  Trial. 

Where  a Judge,  trying  a case  without  a jury,  reserves  judgment  and  dies  with- 
out having  given  it,  there  is  no  power  in  the  Court,  unless  upon  consent,  to 
direct  that  the  action  be  set  down  for  hearing  before  a Divisional  Court,  on 
the  evidence  taken  ; but  it  must  go  down  to  trial  again. 

Wellhanks  v.  Conger  (1887),  12  P.R.  354,  distinguished. 

Motion  by  the  plaintiffs  for  directions  as  to  the  disposition 
of  the  action,  which  came  on  for  trial  before  Rose,  J.,  without  a 
jury,  when  he  heard  the  evidence  and  argument,  reserved 
judgment,  and  died  without  having  given  it. 

The  motion  was  heard  by  Falconbridge,  C.J.,  in  Chambers, 
on  the  18th  February,  1901. 

J.  W.  Bain,  for  the  plaintiffs. 

J.  H.  Moss,  for  the  defendants. 

February  20.  Falconbridge,  C.  J. : — The  evidence  was 
taken  and  the  case  argued  before  my  late  lamented  brother 
Rose,  who  reserved  it  for  further  consideration,  but  departed 
this  life  without  having  given  judgment. 

The  plaintiffs  now  apply  for  directions  as  to  the  disposition 
of  the  case,  suggesting  that  it  be  set  down  for  argument,  on  the 
evidence  already  taken,  before  a Divisional  Court.  The  defen- 
dants object,  claiming  that  they  have  a special  reason  for 
desiring  that  the  tribunal  which  is  to  give  the  judgment  shall 
see  and  hear  the  witnesses. 

The  course  which  the  plaintiffs  suggest  was  actually  adopted 
within  my  own  experience  as  to  cases  standing  for  judgment 
before  the  late  Mr.  Justice  O’Connor  at  the  time  of  his  decease, 
but,  so  far  as  I recollect,  without  protest  or  objection  from  any 
of  the  parties  concerned. 

It  is  the  obvious  way  of  dealing  with  the  matter,  but  I 
do  not  think  I have  power  so  to  deal  with  it  except  on  consent. 

In  Wellbanks  y.  Conger  (1887),  12  P.R.  354,  there  had  been 
a trial  by  jury  and  a verdict,  duly  indorsed  upon  the  record, 
and  an  order  for  judgment  was  directed  to  be  drawn  up  in  the 
High  Court  before  three  Judges,  composing  a Divisional  Court. 
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But  that  is  very  different  from  the  present  case. 

I am  afraid  that  I cannot  make  any  such  order  either  in 
Court  or  Chambers,  and  that  the  case  will  have  to  go  down  to 
trial  de  novo.  The  defendants  having  declined  to  accede  to 
what  seems  to  be  the  easiest  way  of  disposing  of  the  case,  the 
Judge  at  the  trial  will,  no  doubt,  consider  whether,  in  any 
event  of  the  cause,  the  plaintiffs  should  bear  any  of  the  costs 
of  this  application  or  of  the  new  trial. 

Subject  to  his  disposition,  or  failing  any  disposition  by  him, 
costs  of  this  motion  to  be  costs  in  the  cause. 

T.  T.  R. 


Bodine  V.  Howe. 

Appeal — Extension  of  Time  foi — Application  to  Opposite  Solicitor — Unreasonahle 
Refusal — Costs — Rules  799,  801. 

Rules  799  and  801,  prescribing  the  times  for  filing  and  serving  notice  of  appeal 
and  serving  the  appeal  case,  enable  the  appellant,  whenever  necessary,  to 
obtain  further  time  from  the  Court  or  a Judge  ; and  that  being  so,  the  solici- 
tor requiring  further  time  should,  in  general,  before  applying  to  the  Court, 
apply  to  the  solicitor  for  the  respondent,  explaining  the  occasion  for  it,  and 
the  latter  ought,  in  every  proper  case,  to  grant  the  request ; any  other  course 
of  conduct  only  occasions  unnecessary  and  useless  costs. 

And  where  application  for  an  extension  was  made  to  the  solicitor,  and,  in  the 
opinion  of  the  Judge  who  heard  a motion  to  extend  the  time,  unreasonably 
refused,  an  order  was  made  extending  the  time  and  staying  execution,  with- 
out costs  to  the  respondent. 

Motion  by  the  defendant  to  extend  the  time  for  appealing, 
and  to  stay  execution  issued  by  the  plaintiff  upon  a judgment 
of  the  High  Court  of  Justice  in  his  favour. 

Rule  799. — (1).  The  appeal  shall  be  commenced  by  a notice 
of  intention  to  appeal  . 

(2).  The  notice  shall  be  filed  in  the  office  in  which  the 
proceedings  were  commenced,  and  shall  be  served  upon  the 
parties  affected  by  the  appeal  within  one  month  after  the  date 
of  the  judgment,  order  or  decision  complained  of,  or  within  such 
further  time  as  the  Court  of  Appeal  or  a Judge  thereof  may 
allow. 

800. — Tlie  appeal  shall  be  set  down  to  be  heard  for,  at 
latest,  the  first  day  of  the  first  sittings  of  the  Court  of  Appeal 
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which  commences  after  the  expiration  of  6 weeks  from  the 
date  of  the  judgment,  order  or  decision  complained  of,  unless 
otherwise  ordered  by  the  Court' of  Appeal  or  a Judge  thereof. 

800. — (1).  At  the  time  of  serving  the  notice  of  intention  to 
appeal,  or  within  4 days  thereafter,  or  within  such  further 
time  as  the  Court  of  Appeal  or  a Judge  thereof  may  allow,  the 
appellant  shall  serve  the  respondent  with  a draft  of  the  appeal 
case  or  book  as  proposed  by  the  appellant,  together  with  his 
reasons  of  appeal.  ... 

The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Maclennan,  J.A.,  in  Chambers, 
on  the  22nd  February,  1901. 

R.  U.  McPherson,  for  the  appellant. 

I.  F.  Hellmnth,  for  the  respondent,  the  plaintiff. 

February  22.  Maclennan,  J.A.  : — The  judgment  appealed 
against  was  given  on  the  10th  January.  The  appellant’s 
solicitor,  who  had  also  been  his  counsel  at  the  trial,  was 
confined  to  his  house  by  illness  until  the  3rd  February.  On 
the  8th  February  notice  of  appeal  was  served,  but  by  oversight 
not  filed  till  the  13th  or  14th.  The  last  day  for  serving  the 
draft  case  and  reasons  was  the  13th  February.  On  the  12th 
the  appellant’s  solicitor  asked  a few  days’  extension  of  time, 
which  was  absolutely  refused,  although  the  solicitors  had 
previously  been  on  liberal  terms  of  practice,  and  exchanging 
papers  by  mail.  Next  day,  the  13th,  the  draft  appeal  case  was 
mailed  by  the  appellant’s  solicitor,  arriving  at  St.  Thomas  post 
office  at  a quarter  past  three,  but  not  received  by  the  respond- 
ent’s solicitor  until  after  four.  The  case  was  returned  by  post 
next  day,  with  a letter  refusing  to  receive  it.  Security,  by 
deposit  of  $200  at  Toronto,  was  given  on  the  15th  February. 
Execution  had  been  issued  by  the  plaintiff  for  the  damages, 
without  taxation  of  costs,  on  the  11th  February,  and  placed  in 
the  hands  of  the  sheriff 

A suggestion  was  made  that  the  appellant  would  dispose  of 
his  property  to  defeat  the  execution.  There  is  no  ground  for 
this  suggestion.  The  appellant  is  a farmer ; his  farm  is  worth 
from  $5,000  to  $6,000,  incumbered  by  mortgage  to  the  amount 
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of  $2,020 ; he  owns  personal  property,  farm  stock,  etc.,  of  the 
value  of  $1,000.  The  judgment  is  for  $1,000. 

Rules  799  and  801,  prescribing  the  times  for  filing  and 
serving  notice  of  appeal  and  the  service  of  the  appeal  case, 
respectively,  enable  the  appellant,  whenever  necessary,  to  obtain 
further  time  from  the  Court  or  a Judge.  That  being  so,  I 
think  that,  in  general,  the  solicitor  requiring  further  time 
should  first,  before  applying  to  the  Court,  apply  to  the  solicitor 
on  the  other  side,  explaining  the  occasion  for  it,  and  1 think  the 
latter  ought,  in  every  proper  case,  to  grant  the  request ; any 
other  course  of  conduct  only  occasions  unnecessary  and  useless 
costs.  In  the  present  case  the  application  for  an  extension  of 
time  was  one  which  ought  to  have  been  granted,  and  was,  I 
think,  unreasonably  refused. 

The  notice  of  appeal  has  already  been  filed,  the  security  has 
been  given,  and  all  that  has  to  be  done  is  to  re-deliver  the 
appeal  case  with  reasons,  and  set  the  appeal  down  for  hearing. 
The  appellant  will  have  until  Wednesday  next  (the  27  th 
February),  inclusive,  to  deliver  the  appeal  case  with  reasons; 
and  he  is  to  set  the  appeal  down  for  the  sittings  in  March. 
The  execution  will  be  stayed. 

Being  of  opinion  that  the  respondent’s  solicitor  ought  to 
have  granted  the  request  for  further  time,  this  application  is 
granted  without  costs. 


T.  T.  R. 
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Rex  ex  rel.  Carr  v.  Cuthbert. 

Municipal  Election — Proceeding  to  Avoid — Bribery  or  Undue  Influence — 
Evidence — Aflidavits  in  Answer — Statute — Heading. 

Upon  an  application  in  the  nature  of  a quo  warranto  to  set  aside  a municipal 
election  upon  the  ground  of  bribery  or  undue  influence,  as  defined  in  secs. 
245  and  246  of  the  Municipal  Act,  R.S.O.  1897  ch.  223,  all  the  evidence 
both  pro  and  con,  and  not  merely  the  evidence  adduced  by  the  relator  in 
support  of  the  charge,  is  to  be  taken  viva  voce  ; that  is  the  true  construction 
of  sec.  248,  to  aid  which  the  heading,  “evidence  as  to  corrupt  practices  to 
be  taken  viva  voce,”  may  be  read  into  the  section  ; and  aflidavits  in  answer 
to  oral  evidence  cannot  be  received. 

This  was  an  application  in  the  nature  of  a quo  warranto  to 
set  aside  the  election  of  the  respondent  as  reeve  of  the  township 
of  West  Oxford,  upon  the  ground  of  bribery  and  upon  other 
grounds. 

When  applying  for  liberty  to  serve  his  notice  of  motion  the 
relator  obtained  an  order  under  sec.  248  of  the  Municipal  Act, 
R.S.O.  1897  ch.  223,  to  have  certain  witnesses  examined  viva 
voce  before  a county  court  Judge.  Witnesses  having  been 
examined  on  behalf  of  the  relator  under  this  order,  the  respon- 
dent filed  a large  number  of  affidavits  in  answer  to  the  evidence 
so  taken. 

Section  248  is  as  follows : “ Where,  upon  a motion  in  the 
nature  of  a quo  warranto,  a question  is  raised  as  to  whether  the 
candidate  or  any  voter  has  been  guilty  of  any  violation  of 
section  245  or  246  of  this  Act,  affidavit  evidence  shall  not  be 
used  to  prove  the  offence,  but  it  shall  be  proved  by  viva  voce 
evidence  taken  before  any  county  court  Judge,  upon  an  order 
of  reference  to  him  for  that  purpose  by  a Judge  of  the  High 
Court  in  case  the  motion  is  returnable  before  a Judge  of  the 
High  Court,  or  upon  an  appointment  granted  by  the  county 
court  Judge  in  case  the  motion  is  returnable  before  him.” 

The  motion  coming  on  to  be  heard  before  Mr.  Winchester, 
the  Master  in  Chambers,  on  the  28th  February,  1901. 

F.  A.  Anglin,  for  the  relator,  objected  to  the  admission  of 
the  respondent’s  affidavits,  contending  that  all  the  evidence, 
both  pro  and  con,  must  be  taken  viva  voce,  and  that  the  sub- 
heading in  the  statute  immediately  preceding  the  section  in 
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question  could  be  looked  at  to  ascertain  the  true  meaning  of  the 
section. 

J.  G.  Wallace,  for  the  respondent,  argued  that  the  section 
provided  for  the  viva  voce  taking  only  of  such  evidence  as  was 
necessary  to  prove  the  offence,  and  that  by  virtue  of  sec.  232 
of  the  same  Act  the  evidence  in  answer  may  be  by  affidavit. 


March  1.  The  Master  in  Chambers  (after  setting  out 
the  facts  as  above) : — It  must  be  borne  in  mind  that  to  charge 
a candidate  or  a voter  under  either  of  the  sections  245  or  246 
is  to  charge  him  with  an  offence  which  may  be  either  a crime 
or  in  the  nature  of  a crime : see  secs.  249  and  250 : and  to 
permit  a person  to  be  tried  for  a crime  on  what  is  called  in  sec. 
248  “ affidavit  evidence  ” would  be  improper ; and,  if  it  would 
be  improper  to  try  him  on  such  evidence,  it  would  also  be 
improper  to  permit  him  to  answer  the  viva  voce  evidence  by 
affidavit  evidence. 

There  are  a number  of  cases  to  shew  that  the  headings  of 
different  portions  of  a statute  are  to  be  referred  to,  to  determine 
the  sense  of  any  doubtful  expression  in  a section  ranged  under  any 
particular  heading : Eastern  Counties,  etc.,  R.  W.  Companies  v. 
Marriage  (1860),  9 H.L.C.  32  ; Hammersmith  v.  Brand  (1869), 
L.R.  4 H.L.  171  ; The  Queen  v.  Local  Government  Board 
(1882),  10  Q.B.D.  309,  at  p.  321 ; and  Ray  son  v.  South  London 
Tramways  Co.,  [1893]  2 Q.B.  304,  at  p.  307. 

The  heading  preceding  sec.  248  reads  as  follows  : ‘‘Evi- 
dence as  to  corrupt  practices  to  be  taken  viva  voce’’  Reading 
this  into  the  section  would  indicate  that  all  the  evidence  as  to 
corrupt  practices,  pro  and  con,  should  be  taken  viva  voce. 

I am,  therefore,  of  opinion  that  no  affidavits  can  be  used  by 
the  respondent  in  answer  to  the  evidence  taken  in  support  of 
the  motion  or  by  the  relator  in  reply  to  the  respondent’s 
evidence. 

An  order  may  issue  for  the  examination  of  the  respondent’s 
witnesses  before  the  county  court  Judge  at  Woodstock  and  for 
evidence  in  reply. 

Costs  in  the  matter. 


T.  T.  R, 
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[DIVISIONAL  COURT.] 

Re  Nichol. 

Surrogate  Court  Appeal — Security — Affidavit — M.S.O.  1897  ch.  59,  sec.  36 — 
Surrogate  Rule  57 — Con.  Rule  825. 

An  appeal  to  a Divisional  Court  from  an  order  of  a surrogate  court  is  not  duly 
lodged  and  will  be  quashed  if  security  has  not  been  given  and  an  affidavit  of 
the  value  of  the  property  affected  filed,  as  required  by  rule  57  of  the  surro- 
gate court  rules  of  1892  which  are  made  applicable  by  sec.  36  of  the  Surro- 
gate Courts  Act,  R.  S.O.  1897  ch.  59,  notwithstanding  the  provision  of  Con. 
Rule  825  that  no  security  for  costs  shall  be  required  on  a motion  or  appeal 
to  a Divisional  Court. 

In  re  Wilson,  Trusts  Corporation  of  Ontario  v.  Irvine  (1897),  17  P.R.  407, 
applied  and  followed. 

Motion  by  the  executors  to  quash  the  appeal  of  E.  Kaake 
and  S.  Kellam,  two  of  the  beneficiaries  under  the  will  of  John 
Nichol,  deceased,  from  an  order  of  the  Judge  of  the  surrogate 
court  of  Simcoe,  made  upon  the  passing  of  the  executors’ 
accounts,  allowing  against  the  estate  certain  costs  and  charges 
incurred  by  the  executors. 

The  appellants  served  notice  of  their  appeal  on  the  fifteenth 
day  after  the  making  of  the  order,  but  did  not  give  security  or 
file  an  affidavit  as  to  the  property  affected. 

Section  36  (formerly  33)  of  the  Surrogate  Courts  Act, 
R.S.O.  1897  ch.  59,  provides:  “Any  person  considering  himself 
aggrieved  by  any  order  ...  of  a surrogate  court  . 
may,  within  fifteen  days  next  after  such  order  . . . appeal 

therefrom  to  a Divisional  Court  of  the  High  Court,  in  the 
manner  and  subject  to  the  regulations  provided  for  by  the  rules 
and  orders  respecting  the  surrogate  courts  heretofore  in  force, 
or  by  rules  or  orders  made  under  this  Act ; and  the  said  Court 
shall  hear  and  determine  such  appeal ; but  no  such  appeal  shall 
be  had  or  lie  unless  the  value  of  the  property  . . . to  be 

affected  by  such  order  . . . exceeds  $200*.” 

No  rules  or  orders  had  been  made  since  the  rules  of  1892, 
of  which  the  following  affected  the  matter  here  in  question  : — 
“ 57.  Appeals  under  the  33rd  section  of  the  Act  shall  be 
subject  to  the  following  regulations : 

In  case  any  person  desires  to  appeal  from  any  order, 
sentence,  judgment  or  decree  of  a surrogate  court,  or  from  the 
determination  of  the  Judge  thereof  on  any  point  of  law — 
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1.  He  (or  in  case  of  his  absence,  some  one  on  his  behalf) 
shall,  with  two  sufficient  sureties,  execute  a bond  to  the  respon- 
dent in  the  sum  of  $200,  to  the  effect  that  the  appellant  will 
effectually  prosecute  his  appeal,  and  pay  such  costs,  charges 
and  expenses  as  shall  be  awarded  in  case  the  order,  sentence, 
judgment,  determination  or  decree  (as  the  case  may  be)  shall 
be  affirmed  or  in  part  affirmed. 

2.  The  sureties  . . . shall  make  affidavit  as  to  their 

sufficiency. 

3.  An  affidavit  of  the  execution  . . . shall  be  made  by 

the  subscribing  witness  thereto. 

4.  An  affidavit  shall  be  made  by  the  appellant,  his  solicitor 
or  agent,  that  the  property  to  be  affected  by  such  order  (or 
decree  as  the  case  may  be)  is  over  the  value  of  $200. 

5.  The  said  bond  and  affidavits  shall  be  filed  with  the 
registrar  of  the  surrogate  court. 

6.  A notice  of  such  appeal  shall  be  served  by  the  appellant 
on  the  opposite  party,  his  solicitor  or  agent. 

7.  If  such  bonds  and  affidavits  be  made  and  filed,  and  such 

notice  be  served  within  fifteen  days  next  after  the  order  . . . 

the  appeal  shall  be  held  by  such  surrogate  court  to  be  duly 
loda;ed. 

8.  In  lieu  of  . . . bond,  the  appellant  shall  be  at 

liberty  to  pay  into  the  proper  surrogate  court,  as  security,  a 
sum  of  money  not  less  than  $100.” 

Rule  825  of  the  Rules  of  Practice  and  Procedure  of  the 
Supreme  Court  of  Judicature  for  Ontario  (1897)  provides: 
“No  security  for  costs  shall  be  required  on  a motion  or  appeal 
to  a Divisional  Court.” 

The  motion  to  quash  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  and  Street,  J.,  on  the 
6th  March,  1901. 

J.  H.  Moss,  for  the  executors,  contended  that  the  provisions 
of  sec.  36  of  the  Surrogate  Courts  Act  and  of  surrogate  court 
rule  57  were  still  in  force  and  unaffected  by  Con.  Rule  825, 
and  not  having  been  complied  with,  the  appeal  was  not  lodged. 

W.  A.  Skeans,  for  the  appellants,  contra. 
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March  6.  The  Court  applied  and  followed  Re  Wilson, 
Trusts  Corporation  of  Ontario  v.  Irvine  (1897),  17  P.R  407, 
and  held  that  the  appeal  was  not  properly  in  Court,  and  made 
an  order  quashing  it  with  costs. 

T.  T.  R. 


Ontario  Lands  and  Oil  Co.  v.  Canada  Southern  R.  W. 

Co.  ET  AL. 

Railways — Farm  Crossings — Duty  to  Provide — 51  Viet.  ch.  29,  sec.  191  {D.) — 

Retroactivity. 

Before  the  Dominion  Railway  Act  of  1888  there  was  no  statutable  obligation 
upon  a railway  company  to  provide  and  maintain  a farm  crossing  where  the 
railway  severed  a farm,  and  sec.  I9I  of  that  Act,  providing  that  every  com- 
pany shall  make  crossings  for  persons  across  whose  lands  the  railway  is 
carried,  is  not  retrospective. 

Vezina  v.  The  Queen  (1889),  17  S.C.R.  I,  and  Guay  v.  The  Queen  (1889),  ih.  30, 
in  effect  overrule  Canada  Southern  R.  W.  Co.  v.  Clouse  (1886),  13  S.C.R.  139, 
and  approve  Brown  v.  Toronto  and  Nipissing  R.  W.  Co.  (1876),  26  C.P.  206. 

This  was  an  action  brought  against  the  Canada  Southern 
Railway  Company  and  the  Michigan  Central  Railway  Company, 
the  latter  being  the  lessees  of  the  railway  of  the  former  com- 
pany, for  the  purpose  of  obtaining  a declaration  that  the  plain- 
tiffs were  entitled  to  have  constructed,  made,  provided,  erected, 
and  maintained  by  the  defendants,  in  respect  of  certain  land 
owned  by  the  plaintiffs,  being  lot  23  in  the  5th  concession  of  the 
township  of  Enniskillen,  in  the  county  of  Lambton,  convenient 
and  proper  crossings  for  the  crossing  of  the  defendants’  line  of 
railway  where  it  severed  the  said  lot  23,  with  openings  or  gates 
or  bars  or  sliding  or  hurdle  gates  for  the  purposes  thereof,  at 
such  crossings,  to  the  number  of  two,  or  to  such  greater  number 
as  under  the  circumstances  might  be  convenient  and  proper ; 
and  for  a mandatory  injunction  requiring  the  defendants  to 
construct,  make,  provide,  erect,  and  maintain  such  crossings, 
openings,  gates,  and  bars  as  aforesaid  ; or,  in  the  alternative,  to 
have  it  declared  that  the  plaintiffs  were  entitled  to  a way  of 
necessity  across  the  said  line  of  railway  for  the  purpose  of 
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giving  the  plaintiffs  access  to  the  northern  portion  of  their 
lands  ; and  for  damages. 

The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Meredith,  J.,  without  a jury, 
at  Sarnia,  on  the  27th  November,  1900. 

Shepley,  Q.C.,  and  J.  Coivan,  for  the  plaintiffs. 

I.  F.  Hellmuth  and  W.  P.  Torrance,  for  the  defendants. 


March  5.  Meredith,  J. : — This  is  a case  of  importance,  and 
of  difficulty. 

It  seems  strange  that  the  rights  and  duties  in  respect  of 
Dominion  railway  ‘‘  farm  crossings,”  since  the  Act  of  1888,  have 
not  been  well,  if  really  at  all,  defined,  by  judicial  decisions. 

There  is  a binding  judgment,  of  the  Supreme  Court  of 
Canada,  upon  the  question  here  involved,  so  far  as  it  is  affected 
by  enactments  prior  to  that  Act.  There  is  no  case  in  any  of 
the  Provinces,  that  I am  aware  of,  dealing  with  the  question  as 
affected  by  that  Act. 

The  material  facts  of  the  case  are  admitted,  and  are  plain. 

The  defendants  were  incorporated,  and  authorized  to  con- 
struct their  railway,  and  the  branch  of  it  which  crosses  the 
land  in  question,  in  the  years  1868  and  1869  : 31  Viet.  ch.  14 
(O.),  and  33  Viet.  ch.  32  (O.)  The  additional  powers  conferred 
on  the  defendants  by  35  Viet.  ch.  48  (O.),  36  Viet.  ch.  36  (O.), 
and  37  Viet.  ch.  41  (0.),  do  not  seem  to  affect  the  case. 

In  1874  the  defendants’  railway  was  declared  to  be  a work 
for  the  general  advantage  of  Canada,  and  so  became  a Dominion 
railway,  by  the  Act  of  Parliament  37  Viet.  ch.  68  (D.) 

By  their  Acts  of  incorporation,  the  defendants  were  expressly 
made  subject  (among  other  things)  to  the  clauses  of  the  Railway 
Act  of  1859  (C.S.C.  ch.  68)  respecting  “fences”  (sec.  11);  those 
clauses  being  incorporated  in  their  Acts. 

The  branch  railway  in  question  was  made  in  or  about  the 
year  1872,  under  the  defendants’  Acts  of  incorporation,  and 
amendments  thereto  passed  before  that  time ; and  the  defen- 
dants, or  their  lessees,  have,  continuously,  ever  since,  operated 
that  railway,  and  been  in  possession  and  use  of  the  strip  of  land 
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in  question  in  this  action,  for  that  purpose  and  as  part  of  that 
line  of  railway  ; and  there  has  never  been  any  crossing,  or  any 
way  of  any  character,  over  it,  nor  any  right  of  such  way  used 
at  any  time,  nor  any  such  claimed  until  recently.  There  may 
have  been  no  great  need  for  such  a crossing  or  way,  in  fact, 
until  recently,  the  lands  being  wild  at  the  time  of  the  construc- 
tion of  the  railway,  and  probably  not  very  much  used  since. 

On  the  13th  day  of  November,  1871,  James  Metcalfe  was, 
and  had  been  for  some  time  prior  thereto,  the  owner,  in  fee 
simple,  of  the  farm  land  in  question  in  this  action — lot  23  in  the 
5th  concession  of  the  township  of  Enniskillen,  containing  200 
acres  more  or  less. 

He  sold,  and  on  that  day,  by  deed,  conveyed  to  the  defen- 
dants, in  fee  simple,  the  strip  of  land  across  that  lot  in  question, 
and  before  mentioned.  It  is  an  absolute  conveyance  of  the  land, 
without  any  exception  or  reservation. 

The  effect  of  that  conveyance  was  to  leave  that  part  of  the 
land  lying  northward  of  the  strip  without  any  means  of  egress, 
except  by  a way  of  necessity,  unless  the  owner  of  the  severed 
parts  remained,  and  his  successors  in  title  are,  entitled  to  access, 
from  the  one  part  to  the  other,  by  means  of  ‘‘  farm  crossings  ” 
or  a “ farm  crossing.” 

Metcalfe  subsequently  sold,  and,  by  deed  dated  the  24th  day 
of  January,  1872,  conveyed,  his  remaining  estate,  right,  title, 
and  interest  in  the  lot,  to  one  Walker,  who  sold  and  conveyed, 
by  deed  dated  the  16th  day  of  February,  1872,  to  the  Western 
of  Canada  Oil  Lands  and  Works  Company,  Limited,  and  they 
in  turn  sold,  and,  by  deed  dated  the  1st  day  of  August,  1893, 
conveyed,  the  same  to  the  plaintiffs. 

All  of  these  deeds  were  duly  registered  in  the  proper 
registry  soon  after  their  respective  dates. 

The  first  claim  or  request,  for  a farm  crossing,  was  made  on 
the  29th  day  of  October,  1898. 

The  defendants  offered,  and  still  offer,  the  plaintiffs  a way  of 
necessity ; that  the  plaintiffs  rejected,  and  claimed  at  least  two 
farm  crossings,  and  to  enforce  that  claim  this  action  was  com- 
menced on  the  25th  day  of  October,  1899. 

In  their  pleadings  the  plaintiffs  claim,  in  the  alternative,  a 
way  of  necessity,  but  this,  as  I have  said,  they  will  not  accept. 
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and  this  claim  is  inserted  in  their  pleadings,  doubtless,  with  a 
view  of  affecting  the  question  of  costs  only,  should  they  fail  in 
their  real  claim. 

There  is  no  pretence  of  any  right  arising  out  of  contract, 
except  to  a way  of  necessity,  and  as  to  that  no  question  can 
arise  in  this  action,  for  the  defendants,  ever  since  any  claim  or 
request  was  made,  have  been  and  are  ready  and  willing  to  give 
that,  and  so  this  action  is  entirely  unwarranted  in  respect  of 
any  such  way. 

The  whole  case  turns  upon  this  : — Whether  by  statute,  and 
notwithstanding  their  purchase  and  deed,  the  defendants  are 
bound  to  give  the  owners  of  the  severed  parcels  of  land  a way, 
or  ways,  across  their  strip  of  the  land,  and  their  track  laid 
upon  it. 

It  was  contended  for  the  defendants  that  they  were  not, 
under  the  general  Railway  Acts  of  1859,  or  of  1868,  subject  to 
the  provisions  therein  contained  in  respect  of  farm  crossings, 
and  so  under  no  obligation  in  regard  thereto  when  their  railway 
was  constructed,  or  when  they  purchased  the  strip  of  land  from 
Metcalfe. 

But,  by  their  Acts  of  incorporation,  they  were,  as  I have 
stated,  expressly  made  subject  to  such  provision  contained  in 
the  Act  of  1859,  and  that  provision  remained  unaltered,  so  far 
as  the  question  I have  to  determine  is  affected,  down  to  the 
passing  of  the  Act  of  1888,  and  indeed  so  remains  to  the 
present  day,  so  that,  in  my  opinion,  they  were  subject  to  the 
general  obligation  at  that  time;  and  by  the  Act  of  1874,  any 
conditions  and  limitations,  and  all  duties,  obligations,  and  • 
liabilities  to  which  they  were  so  subjected,  and  their  position 
and  plight,  under  these  Acts,  were  continued. 

Then,  what  were  the  rights  of  the  owners  of  the  land  up  to 
the  passing  of  the  Act  of  1888  ? And  what  are  their  rights 
under  that  Act  ? 

To  me  it  seems  settled  beyond  controversy,  below  the 
Supreme  Court  of  Canada,  if  not  the  Privy  Council,  that,  prior 
to  the  Act  of  1888,  there  was  no  riglii,  under  any  of  the  general 
Railway  Acts,  since  that  of  14  & 15  Viet.,  to  any  farm  crossing ; 
no  duty  or  obligation,  created  by  any  of  those  Acts,  recpiiring 
railway  companies  to  give  such  rights  of  way  over  their  roads  : 
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that  the  case  of  Vezina  v.  The  Queen  (1889),  17  S.C.R.  1,  and 
Guay  V.  The  Queen  (1889),  ih.  30,  in  effect  overruled  the  case 
of  Canada  Southern  R.  W.  Co.  v.  Clouse  (1886),  13  S.C.R.  139, 
and  settled  the  law  upon  the  subject  as  it  was  previously 
declared  to  be  in  the  case  of  Brown  v.  Toronto  and  JSfipissing 
R.  W.  Co.  (1876),  26  C.P.  206. 

In  the  Clouse  case  G Wynne,  J.,  was  of  opinion  that  the 
Browii  case  had  been  wrongly  decided,  that  the  Act  gave,  not 
only  a right  to  gates  at  farm  crossings,  but  also  a right  of  way 
across.  Henry  and  Taschereau,  JJ.,  appear  to  have  agreed 
with  him  in  that  view;  but  Ritchie,  C.J.,  and  Fournier,  J.,  did 
not,  as  it  appears  to  me,  agree  with  him  in  it. 

In  the  Vezina  and  Guay  cases  all  the  Judges,  except 
G Wynne — Strong,  Fournier,  Taschereau,  and  Patterson — were 
of  opinion  that  the  judgment  of  Gwynne,  J.,  in  the  Clouse  case 
was  erroneous,  and  that  the  Brown  case  had  been  rightly 
decided  ; that  the  right  to  gates  at  farm  crossings  did  not  give 
the  way  as  well  as  the  gates,  but  gave  the  right  to  gates 
wherever  the  right  of  way  otherwise  existed. 

But  if  I am  not  bound  by  these  cases,  and  am  at  liberty  to 
choose  between  them,  I unhesitatingly  agree  with  the  Judges, 
other  than  Gwynne,  J.,  in  the  later  cases. 

There  seems  to  me  to  be  but  one  process  by  which  a duty, 
to  erect  gates  at  farm  crossings  of  the  road,  can  be  extended 
into  a duty  to  give  a way  across  the  road  as  well,  and  that  is  by 
assuming  that  the  change  from  the  words  and  farm  crossings,” 
in  the  earliest  Act,  to  the  words  “ at  farm  crossings,”  in  the 
Act  of  1859,  was  a mistake  of  Parliament,  and  by  judicial 
decision  to  correct  it.  But  the  Courts  have  no  speculative 
corrective  legislative  powers  ; their  duty  is  merely  judicial  inter- 
pretation ; and  if  there  were  such  power,  ought  it  to  be  exer- 
cised where  Parliament,  for  upwards  of  40  years,  has  not  seen 
fit  to  make  it,  although  it  has  four  times  re-enacted  the  whole 
Act,  and  made  many  amendments  to  it  from  time  to  time  with 
the  knowledge  of  the  interpretation  placed  upon  the  words  in 
question  by  the  Court  in  the  Brown  case  in  1876  ? 

And  it  is  to  be  particularly  observed,  tliat  no  change  was 
made  in  these  words  in  tlie  Act  of  1888,  but  tliat  Parliament,  in 
order  to  give  land-owners  tlie  riglit  wliich  tlie  Clouse  case 
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determined  that  they  had,  enacted  a new  and  special  clause 
giving  such  right,  thereby  intimating  that  the  words  in  ques- 
tion, “ at  farm  crossings,”  did  not  give  it. 

And  there  is  nothing  unjust  in  such  an  interpretation  of  the 
Act,  unless  indeed  every  expropriation  of  land  is  unjust — unless 
it  is  unjust  to  take  any  man’s  land,  under  any  circumstances 
and  for  any  compensation,  from  him,  against  his  will,  for  the 
public  good.  For  the  Acts  give  to  the  land-owner  full  com- 
pensation, from  the  railway  company,  for  the  land  taken  and 
for  all  injury  done  to  those  parts  of  it  which  are  not  taken. 

Can  it  be  said  to  be  unjust,  that,  in  exercising  their  powers 
of  expropriation  under  the  Railway  Act,  the  railway  company 
should  say  to  the  land-owner,  ‘‘  we  will  not  give  you  any  farm 
crossings,  because  that  adds  to  the  danger  of  the  travelling 
public,  and  may,  in  one  accident,  occurring  there,  cause  more 
damage  to  us  in  money,  than  ten  times  the  amount  of  the  value 
of  the  whole  of  your  land,  without  mentioning  the  danger  to 
life  and  limb ; but  we  will  give  you,  in  money,  full  compensa- 
tion for  all  the  loss  you  sustain  by  the  severance  of  your  land.” 

Thus  far  this  case  seems  to  me  to  present  no  great  difficulty. 

But : — Has  the  Act  of  1888  conferred  upon  the  land-owner 
a new  right,  and  upon  the  railway  company  a new  duty,  in 
respect  of  farm  crossings,  in  such  a case  as  this  ? 

Section  191  of  the  Act  provides  that  : — 

‘‘Farm  Crossings. 

191.  Every  company  shall  make  crossings  for  persons 
across  whose  land  the  railway  is  carried,  convenient 
and  proper  for  the  crossing  of  the  railway  by  farmers’ 
implements,  carts  and  other  vehicles.” 

That  this  gives  the  right  and  imposes  the  duty  is,  I think, 
clear.  It  has  been  said  that  it  is  quite  incomplete,  and  still 
leaves  the  matter  in  as  great  doubt  as  ever,  but  I cannot  agree 
in  that  view,  for,  as  it  seems  to  me,  its  complement  is  to  be 
found  in  sec.  11  of  the  Act,  and  that  these  two  sections  make 
feasible  and  plain  that  which  might  be  (piite  unsatisfactory,  if 
covered  only  by  sec.  191.  In  my  opinion,  wherever  there  is, 
under  sec.  191,  a right  to  a farm  crossing,  and  the  land  owner 
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and  the  company  are  unable  to  agree  as  to  it  in  any  respect,  it 
is  for  the  Railway  Committee  to  determine  all  questions  in 
difference  between  them ; and  so,  if  the  plaintiffs  have  that 
right,  this  action  is  not  the  proper  means  of  enforcing  the 
remedy. 

But  that  is  not  the  question  here;  it  is,  whether  sec.  191  is 
to  be  construed  according  to  the  ordinary  rule,  as  prospective 
only  in  its  effect,  or  as  retrospective  as  well,  and  so  whether  the 
plaintiffs  have  the  right.  The  plaintiffs’  whole  case,  so  far  as 
this  Court  is  concerned — so  far  as  it  is  not  covered  by  authority 
— seems  to  me  to  hang  upon  the  question,  whether  that  Act 
gives  them  the  right. 

In  other  words,  applying  the  question  to  the  facts  of  this 
particular  case,  does  the  Act,  notwithstanding  that  Metcalfe 
sold  and  conveyed  absolutely  that  strip  of  land  some  seventeen 
years  before,  so  that  neither  he,  nor  any  one  claiming  under 
him,  had  any  sort  of  right  to  or  interest  in  it  during  that  time, 
except  perhaps  to  a way  of  necessity  over  it,  take  from  his 
grantees  of  the  strip  in  question,  and  give  to  those  claiming  the 
residue  of  the  land  under  him,  rights  of  way  over  it^ — not  a way 
of  necessity — and  compel  them  to  keep  gates,  etc.,  there  for  their 
convenient  use  ? Or,  to  put  it  in  another  way,  does  it  give  the 
plaintiffs  this  action,  which,  if  it  had  been  brought  even  the  day 
before  the  passing  of  that  Act,  must  have  been  dismissed  ? 

I am  unable  to  say  that,  upon  a proper  grammatical  con- 
struction of  the  words,  they  are  inapplicable  to  a railway  which 
had  been  constructed  before  the  passing  of  the  Act.  I see 
nothing  objectionable,  from  a grammatical  point  of  view,  in 
saying  “ a railway  is  carried  over  my  property,”  whether  that 
railway  was  built  one  day,  or  one  hundred  years  ago,  and  the 
statute-law  is  always  speaking. 

But  it  seems  to  me,  very  clearly,  that,  as  a matter  of  fact, 
it  cannot  accurately  or  truthfully  be  said  that  the  railway  is 
carried  over  my  land,  if  it  is  carried  over  land  I never  owned, 
though  I may  own  land  on  both  sides  of  it.  How  can  the 
plaintiffs  say  that  this  railway  is  carried  over  their  land  ? 

They  never  acquired  or  had  any  sort  of  estate,  right,  title, 
or  interest  in  the  land  over  which  it  is  carried.  They  have 
merely  acquired  land  on  eacli  side  of  the  land  over  which  it  is 
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carried ; and  they  acquired  that  land  with  actual  knowledge, 
through  their  deed,  if  not  otherwise,  and  imputed  knowledge, 
by  reason  of  the  registration  of  the  defendants’  deed,  of  the 
absolute  title  of  the  defendants  to  the  strip  of  land  over  which 
it  is  carried. 

It  might  be  said,  in  one  sense  accurately  enough,  that  the 
railway  was  carried  over  Metcalfe’s  land  ; but  it  cannot  be  said, 
in  any  sense  accurately  or  truthfully,  that  the  railway  either 
was  or  is  carried  over  the  plaintiffs’  land,  or  over  the  lands  of 
any  one  claiming  under  Metcalfe,  except  the  defendants. 

Section  191  of  the  Act  of  1888  cannot,  therefore,  in  my 
judgment,  include  this  case. 

But  if  it  could,  and,  merely  grammatically  speaking,  does  ; 
does  it  according  to  a right  judicial  interpretation  ? In  other 
words ; — Is  the  section  to  be  given  a prospective  effect  only,  or 
a retrospective  effect  as  well  ? 

If  the  section  is  wide  enough  to  cover  this  case,  it  is  hard  to 
imagine  any  case  which  it  would  not  cover,  and  such  a very 
wide  meaning  must  make  against  as  well  as  for  the  plaintiffs, 
for  it  is  obvious  that  it  could  not  have  been  meant  to  cover 
every  case  of  land  which  had  at  any  time  been  crossed  by  a 
railway ; the  line  must  be  drawn  somewhere  short  of  that,  and 
as  they,  more  precisely  speaking,  point  to  the  present,  than  to 
past,  present,  and  future,  there  is  nothing,  in  a grammatical 
point  of  view,  against  their  being  given  a prospective  effect 
only  ; and  this  construction  is  borne  out  by  the  complement  of 
the  provision,  in  sec.  194,  providing  for  the  construction  and 
maintenance  of  gates  for  such  crossings  when  the  railway  is 
constructed. 

And  the  well  known  and  just  rule  of  legal  interpretation  is 
emphatically  against  a construction  which  gives  a retrospective 
effect  to  an  enactment  in  such  a case  as  this. 

Nor  can  I doubt  that  those  familiar  with  that  rule,  as 
Parliament  must  have  been,  would  not- have. used  that  language, 
but  would  have  used  such  words  as  “ which,  at  any  time,  has 
heretofore  been  or  shall  hereafter  be  carried  ” instead  of  “ is 
carried,”  if  a retrospective  effect,  of  any  character  or  in  any  case^ 
were  intended. 
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It  is  quite  true  that  different  amendments  to,  and  re-enact- 
ments of,  the  general  Railway  Act  added  many  new  duties  and 
new  burdens  to  those  before  imposed  upon  the  railway  com- 
panies, but  these,  generally  speaking,  were  for  the  benefit  of 
the  public  ; quite  a different  thing  from  giving  an  individual  a 
new  property  right  against  a company,  and  imposing  upon  the 
company  a new  duty  for  his  benefit  only. 

When  one  looks  at  the  consequences  of  giving  a retrospective 
full  effect  to  the  ena'ctment,  it  seems  almost  incredible  that  that 
could  have  been  intended  ; in  the  first  place,  it  would  give  anew 
many  rights  that  had  been  already  acquired,  and  paid  for,  by 
the  railway  companies,  and,  in  the  next  place,  in  these  days  of 
intensive  agriculture,  when  5,  10,  15,  20,  or  25  acres  may  not 
inaccurately  be  described  as  a farm,  as  well  as  50,  100,  or  200 
acres,  the  new  burden,  to  some  of  the  older  companies,  would 
be  alarming ; and,  again,  the  additional  danger  to  the  travelling 
public  would  be  not  a little. 

There  are  three  points  of  view  from  which  such  a subject 
must  be  considered  : — (1)  public  interests  ; (2)  the  land-owner’s 
interests  ; and  (3)  the  railway  company’s  interests. 

The  first  would  be  jeopardized  to  some  extent,  at  every  new 
crossing,  in  the  -most  essential  of  all  matters,  the  safety  of  the 
travelling  public  ; the  third  would  be  injuriously  and  unjustly 
dealt  with  ; and  the  second  would  be  benefitted,  without  right  or 
just  cause,  if  such  a retrospective  effect  were  given  to  the 
enactment. 

The  plaintiffs  therefore  are  not  entitled  to  the  benefit  of 
this  section  of  the  Act. 

Upon  the  other  branch  of  the  case,  it  was  contended,  for  the 
defendants,  that  if  there  were  any  right  to  a crossing  in 
Metcalfe’s  time,  it  was  a personal  right,  which  he  alone,  or  his 
assignee  of  it,  could  enforce.  But  I do  not  so  look  at  the  ques- 
tion : my  view  of  it  is,  that,  if  there  were  any  right  then,  it 
arose  by  reason  of  a statutable  duty  imposed  upon  the  company, 
to  make  and  maintain,  and  give  the  land-owner  the  use  of,  the 
gates  and  crossings,  which  is  a continuing  duty,  and  so  one 
which  any  owner  of  the  land  could  enforce. 

But  I have  decided  that  they  are  not  entitled  to  any  cross- 
ing,  by  reason  of  the  defendants’  duty  to  merely  erect  gates  at 
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crossings,  and  so,  having  regard  also  to  that  which  I have  said 
as  to  the  way  of  necessity,  the  action  must  be  dismissed. 

The  action  will  accordingly  be  dismissed,  with  costs,  but 
without  prejudice  to  any  question  affecting  any  claim  to  a way 
of  necessity. 

I have  treated  the  case  as  if  brought  against  the  Canada 
Southern  Railway  Company  only,  as,  in  the  view  I have  taken 
of  it,  nothing  turns  upon  their  co-defendants’  connection  with 
it,  or  with  the  line  of  railway  in  question. 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 

Vallee  v.  Grand  Trunk  Railway  Company. 


Railways — Highway  Crossing — Neglect  to  Give  Statutory  Warning — Contributory 

Negligence. 

Persons  lawfully  using  a highway  are  entitled  to  assume  that  the  statutory 
warning  will  be  given  by  a train  crossing  the  highway,  and  are  not  neces- 
sarily guilty  of  contributory  negligence  because,  while  driving  a restive  horse, 
they  approach,  in  the  absence  of  warning,  so  close  to  the  crossing  as  to  be 
unable  to  control  the  horse  when  the  train  crosses,  and  are  injured,  even 
though  by  looking  or  listening  they  probably  would  have  learned  of  the 
approach  of  the  train  in  time  to  stop  far  enough  away  to  be  in  safety.  The 
question  of  contributory  negligence  in  such  a case  is  for  the  jury  to  determine 
under  all  the  circumstances  of  the  case. 

Morrow  v.  Canadian  Pacific  R.  W.  Co.  (1894),  21  A.R.  149,  followed. 

Judgment  of  Meredith,  C.J.,  affirmed. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial. 

Tlie  action  was  brought  by  James  Vallee  and  his  wife  to 
recover  damages  for  injuries  caused  to  her  and  to  his  property 
by  a collision  resulting,  as  was  alleged,  from  the  negligence  of 
the  defendants,  and  was  tried  at  Cayuga  on  the  30th  and  31st 
of  October,  1900,  before  Meredith,  C.J.,  and  a jury,  when  the 
following  account  of  the  accident  was  given  : — 

About  four  o’clock  in  the  afternoon  of  the  14th  of  March, 
1900,  Mrs.  Vallee  and  her  sister  were  driving  in  a sleigh 
towards  the  village  of  Camboro,  and  when  they  came  within 
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about,  as  they  said,  seventy  feet  of  the  point  where  the  line  of 
the  defendants’  railway  crosses  the  highway,  they  saw  a train 
nearing  the  crossing.  Their  horse  was  not  accustomed  to  trains, 
so  they  at  once  stopped,  and  the  sister  jumped  out  of  the  sleigh 
intending  to  hold  the  horse  by  the  bridle.  The  horse,  however, 
broke  away  and  ran  forward  to  the  crossing,  where  it  was 
struck  by  the  engine  and  killed.  The  sleigh  was  overturned 
and  broken,  and  Mrs.  Vallee  was  injured.  The  highway  and 
the  line  of  railway  form  at  the  crossing  in  question  an  acute 
angle,  and  the  country  is  level  and  open,  so  that,  except  where 
farm  buildings  here  and  there  intervene,  it  is  possible  to  see 
from  the  highway,  for  at  least  six  hundred  yards  from  the 
crossing,  the  line  of  railway  for  at  least  the  same  distance ; 
though  there  was  some  evidence  that  on  the  day  in  question 
there  were  snow  drifts  beside  the  road  which  somewhat 
obstructed  the  view.  Mrs.  Vallee  and  her  sister  knew  that  they 
had  to  cross  the  line  of  railway,  and  the  crossing  was  marked 
as  required  by  the  statute.  The  day  was  calm  and  clear ; the 
train  was  a heavy  freight  train,  running  about  ten  miles  an 
hour  ; and  Mrs.  Vallee  was  driving  at  the  rate  of  about  six 
miles  an  hour.  Mrs.  Vallee  and  her  sister,  neither  of  whom 
suffered  from  defective  sight  or  hearing,  swore  that  they  did  not 
hear  or  see  the  train,  or  hear  any  signal,  and  that  they  did  not 
know  of  the  train’s  approach  till  they  reached  the  place  at 
which  they  stopped  the  horse.  There  was,  apart  from  this,  the 
usual  direct  conflict  of  testimony  as  to  the  sounding  of  the 
whistle  or  the  ringing  of  the  bell,  and  the  train  hands  swore 
that  the  sleigh  was  standing  at  a considerable  distance  from  the 
crossing  in  a place  of  perfect  safety,  and  that  the  horse  took 
fright  as  the  train  approached  with  the  whistle  sounding,  and 
ran  upon  the  crossing.  The  jury  found,  however,  that  the  bell 
was  not  rung  nor  the  whistle  sounded  ; that  the  accident 
happened  because  of  the  omission  so  to  do ; that  Mrs.  Vallee 
had  exercised  reasonable  care ; and  that  when  she  stopped  the 
horse  the  train  was  fifty  yards  from  the  crossing.  They 
assessed  the  damages  for  personal  injuries  at  $700,  and  for 
medical  expenses  and  loss  of  property  at  $200,  and  judgment 
was  entered  for  these  sums. 
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The  appeal  was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  18th  of  January,  1901. 

Wallace  Nesbitt,  Q.C.,  for  the  appellants.  While  the  finding 
of  the  jury  that  the  bell  was  not  rung  nor  the  whistle  sounded 
is  against  the  weight  of  evidence,  it  cannot  perhaps,  in  view  of 
the  conflict  of  testimony,  be  set  aside ; but,  even  accepting  it, 
the  judgment  cannot  be  supported.  It  is  apparent  that  if  Mrs. 
Vallee  or  her  sister  had  exercised  the  slightest  care  the  accident 
could  not  have  happened,  and  the  plaintiffs  cannot  complain  of 
the  defendants’  omission  to  give  the  statutory  warning.  They 
recklessly  and  needlessly  drove  to  a point  which,  having  regard 
to  the  temper  of  their  horse,  proved  to  be  too- close  to  the  line 
of  railway,  and  the  defendants  are  not  liable  for  the  accident 
caused  by  the  horse  -taking  fright : Simkin  y.  London  and 
North  Western  R.W,  Co.  (1888),  21  Q.B.D.  at  p.  458.  The 
finding  that  Mrs.  Vallee  exercised  reasonable  care  should  be 
eliminated  from  the  case,  for  it  is  directly  in  the  teeth  of  the 
evidence.  The  question  should  not,  however,  be  d^alt  with  as 
one  of  contributory  negligence  at  all,  and  as  subject  to  the 
consideration  of  the  jury,  but  as  a direct  bar  to  the  action,  as 
explained  in  Coyle  v.  Great  Northern  R.W.  Co.  (1888),  20  L.B. 
Ir.  409.  There  was  not  in  this  case  any  act  which  could  have 
misled  Mrs.  Vallee,  as  in  Canada  Atlantic  R.W.  Co.  v.  Hender- 
son (1899),  29  S.C.K  632,  and  it  is  a plain  case  of  carelessly 
going  to  a place  of  danger  where  no  amount  of  warning  could 
be  of  service.  The  train  must  have  been  making  a great  deal 
of  noise,  and  it  could  easily  have  been  seen,  so  that  the  inference 
is  almost  irresistible  that  Mrs.  Vallee  and  her  sister  deliberately 
took  the  risk  of  approaching  the  crossing. 

C.  W.  Colter,  for  the  respondents.  The  jury’s  conclusion 
that  this  accident  occurred  because  of  the  omission  to  give  the 
statutory  warning  is  the  only  one  to  which  they  could 
reasonably  come.  There  was  a direct  breach  of  duty  on  the 
defendants’  part,  and  whether  there  was  or  was  not  contributory 
negligence  was  a question  for  the  jury.  Having  regard  to  all 
the  facts,  they  have  come  to  the  conclusion  that  reasonable  care 
was  exercised,  and  that  is  the  end  of  the  case.  The  angle  of 
approach  was  so  acute  that  a person  driving  along  the  highway 
would  have  to  turn  almost  completely  round  in  order  to  see  an 
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approaching  train,  and  driving  in  a sleigh  there  would  be  the 
noise  of  the  bells  and  of  the  crackling  snow  to  prevent  one  from 
hearing  the  rumble  of  an  approaching  train.  Being  lawfully 
on  the  highway,  Mrs.  Vallee  was  entitled  to  assume  that  the 
statutory  warning  would  be  given,  and  to  say  that  she  cannot 
recover  because  she  might  with  special  care  have  heard  or  seen 
the  train  would  be  to  repeal  the  statutory  provisions.  In  Coyle 
V.  Great  Northern  R.  W.  Co.,  20  L.B.  Ir.  409,  there  was  not  a 
breach  of  any  statutory  regulation.  This  case  is  very  like 
Canada  Atlantic  R.W.  Co.  v.  Hend.erson,  29  S.C.R.  632,  for,  as 
in  that  case,  the  person  injured  has,  owing  to  the  want  of 
warning,  gone  to  a place  of  danger.  And  see  also  Peart  v. 
Grand  Trunk  R.W.  Co.  (1884),  10  A.R.  191,  and  Grand  Trunk 
R.W.  Co.  V.  Rosenherger  (1884),  9 S.C.R.  311. 

Nesbitt,  in  reply. 
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Armour,  C.J.O.  : — In  spite  'of  Mr.  Nesbitt’s  very  forcible 
argument,  I do  not  think  that  we  can  interfere  in  this  case,  nor 
do  I think  that  it  is  necessary  to  reserve  our  decision.  It  is 
impossible  to  say  upon  this  evidence  that  the  findings  of  the 
jury  are  unreasonable,  and  upon  those  findings  a judgment  in 
the  plaintiffs’  favour  necessarily  results.  There  was  negligence 
on  the  part  of  the  defendants,  and  whether  there  was  contri- 
butory negligence  or  not  was  a question  for  the  jury.  They 
have  come  to  the  conclusion  that  there  was  not,  and  rightly  so, 
I think.  Persons  lawfully  using  a highway  must  have  some 
protection ; they  are  entitled  to  rely  on  the  statutory  warning 
being  given  at  any  railway  crossing,  and  are  not  bound  to 
travel  in  a state  of  nervous  tension  and  apprehension.  A person 
while  absorbed  in  thought  or  conversation  may  approach  too 
close  to  a railway  crossing,  and  if  the  statutory  warning  is  not 
given,  it  then,  in  the  event  of  an  accident,  becomes  a question 
for  the  proper  tribunal  whether  that  person’s  conduct  has  been 
such  as  to  do  away  with  the  defendants’  negligence  and  to 
interpose  another  cause  for  the  accident.  Here  the  jury,  the 
proper  tribunal  in  this  case,  have  found  against  any  interposing 
cause,  and  the  judgment  must  be  affirmed. 
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OsLER,  J.A.: — I am  of  the  same  opinion. 

There  was  evidence  of  negligence,  and  the  jury  have  found 
that  there  was  negligence ; there  was  evidence  upon  which  they 
might  have  found  contributory  negligence,  but  they  have  not 
done  so,  and  these  findings  are  decisive  of  the  case.  In  Coyle 
V.  Great  Northern  R.W.  Co.,  20  L.R.  Ir.  409,  there  was  no 
breach  of  any  statutory  duty,  and  as  explained  in  Beven  on 
Negligence,  2nd  ed.,  p.  165  {n),  there  was  uncontradicted 
evidence  of  contributory  negligence.  It  may,  also,  perhaps  not 
be  going  too  far  to  say  that  in  that  case  there  is  an  attempt  to 
get  away  from  previous  decisions  in  the  House  of  Lords : 
Metropolitan  R.W.  Co.  v.  Jackson  (1877),  3 App.  Cas.  at  p. 
197  ; Wakelin  v.  London  and  South  Western  R.W.  Co.  (1886), 
12  App.  Cas.  41.  It  is  settled,  as  far  as  this  Court  is  concerned, 
that  where  the  facts  or  the  proper  inferences  from  the  facts  are 
in  dispute,  as  here  they  were,  the  question  of  contributory 
negligence  is  for  the  jury : Morrow  v.  Canadian  Pacific  R.  W. 
Co.  (1894),  21  A.R.  149.  And  see  also  White  v.  Barry  R.W. 
Co.  (1899),  15  Times  L.R.  474.  They  have  passed  upon  it  after 
a very  fair  charge,  and  have  properly,  I think,  found  in  the 
plaintiffs’  favour. 

Smith  V.  South-Eastern  R.W.  Co.,  [1896]  1 Q.B.  178,  and 
Wakelin  v.  London  and  South  Western  R.W.  Co.,  there  noted, 
p.  189,  per  Brett,  M.R.,  at  p.  192,  may  be  referred  to. 

Maclennan,  and  Moss,  JJ.A.,  concurred. 

Appeal  dismissed.^ 

R.  s.  c. 


* Leave  to  appeal  was  refused  by  the  Supreme  Court  of  Canada. — Rep. 
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McCosh  V.  Barton  et  al. 

Fixtures — Mortgages — Moulding  Patterns — “ Plant  — Temporary  Severance. 

The  plaintiff  was  the  mortgagee  of  a factory  and  land  under  a mortgage  con- 
taining the  following  clause  : “ together  with  all  the  plant  and  machinery  at 
“ present  in  use  in  the  said  factory  situate  upon  the  said  lands,  which  said 
‘ ‘ plant  and  machinery  are,  and  are  hereby  declared  to  be,  part  and  parcel  of 
“ the  real  estate  ” : — 

Held,  that  moulding  patterns,  which  were  necessary  to  the  carrying  on  of  the 
business,  were  part  of  the  “plant”  and  that  although  some  of  them  at  the 
time  of  the  execution  of  the  mortgage  were,  for  business  purposes  of  the 
factory,  temporarily  in  use  at  other  places,  they  were  by  the  terms  of  the 
mortgage  made  parcel  of  the  realty,  and  the  plaintiff  was  entitled  to  recover 
their  value  from  the  mortgagor  and  a purchaser  from  him  with  notice  of  the 
mortgage. 

The  Canada  Permanent  Loan  and  Savings  Company  v.  The  Traders  (1898), 
29  O.R.  479  followed. 

This  was  an  action  brought  by  a mortgagee  of  certain 
chattels,  plant,  and  machinery  against  the  mortgagor  and  a 
purchaser  from  him  of  said  property. 

The  facts  are  stated  in  the  judgment. 

The  action  was  tried  at  Brantford  on  21st  November,  1900, 
before  Ferguson,  J.,  without  a jury. 

Wilkes,  Q.C.,  and  J.  Gordon  Smith,  for  the  plaintiff. 

W.  C.  Livingstone,  for  the  defendant  Barton. 

Harley,  Q.C.,  for  the  defendant  C.  Behder. 

F.  W.  Casey,  for  the  defendants  Tresh  and  J.  F.  Rehder. 

The  following  references  were  made  on  behalf  of  the  plaintiff : 
Wharton’s  Law  Lexicon  and  Century  Dictionary,  under  “Plant ; ” 
The  Canada  Permanent  Loan  & Savings  Co.  v.  The  Traders’ 
Bank  (1898),  29  O.R.  479  at  p.  481 ; Haggart  v.  The  Town  of 
Brampton  (1897),  28  S.C.R.  174;  Robinson  v.  Cook  (1884), 
6 O.R.  590;  Kitching  v.  Hicks  (1884),  6 O.R.  at  p.  753; 
Middleton  v.  Flanagan  (1894),  25  O.R.  417  ; Rogers  v.  The 
Ontario  Bank  (1891),  21  O.R.  416;  on  behalf  of  defendant 
Barton  : Yarmouth  v.  France  (1887),  19  Q.B.D.  647  ; The  Scottish 
American  Lnvestment  Co.  v.  Sexton  (1894),  26  O.R.  77  ; and 
in  reply,  on  behalf  of  the  plaintiff : Lushington  v.  Sewell  (1827), 
1 Simons  435  ; Wood  v.  Gaynon  (1761),  1 Amb.  395. 
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January  17.  Ferguson,  J.  : — The  plaintiff  and  the  defen- 
dant Christian  Rehder  were  carrying  on  in  partnership  at  the 
town  of  Paris  the  business  of  electro-plating,  the  plaintiff 
having  contributed  to  the  business  the  sum  of  $5,000,  and  the 
defendant  Christian  Rehder  the  sum  of  $2,000. 

On  the  6th  day  of  January,  1896,  the  plaintiff,  by  deed, 
conveyed  to  the  defendant  Christian  Rehder  all  his  undivided 
interest  in  the  lands  on  which  was  the  factory  in  which  the 
business  was  carried  on,  for  the  consideration  of  $5,700,  and  on 
the  same  day  a mortgage  upon  the  same  lands  was  executed  by 
the  defendant  Christian  Rehder  in  favour  of  the  plaintiff, 
securing  the  payment  of  the  sum  of  $5,500,  payable  by  annual 
instalments  of  $500  each.  This  was,  presumably  at  least,  for 
securing  the  greater  part  of  the  purchase  money. 

In  both  the  conveyance  and  the  mortgage,  immediately 
following  the  description  of  the  land,  are  the  words,  “ Together 
with  all  the  plant  and  machinery  at  present  in  use  in  the  said 
factory  situate  upon  the  said  lands,  which  said  plant  and 
machinery  are  and  are  hereby  declared  to  be  part  and  parcel  of 
the  real  estate.” 

In  pursuance  of  this  arrangement,  it  appears  that  the 
defendant  Christian  Rehder  was  carrying  on  the  business  in  the 
premises  until  the  month  of  June,  1900,  when  he  (the  defendant 
Christian  Rehder)  professed  to  sell  to  his  co-defendants  a large 
quantity  of  so-called  chattel  property  which  was  in  and  around 
this  factory,  including  the  patterns  used  for  the  purposes  of 
moulding ; and,  apparently  in  pursuance  of  such  sale  or  pro- 
fessed sale,  the  defendants,  though  forbidden  so  to  do  by  the 
plaintiff,  took  and  removed  from  this  factory  a large  number  of 
such  patterns  which  were  of  great  value. 

The  plaintiff  being  such  mortgagee,  and  having,  as  is  said, 
a scanty  security  for  his  money,  brings  this  action  claiming  a 
return  of  these  patterns,  or  in  the  alternative,  payment  of  the 
value  thereof,  as  also  damages  for  the  unlawful  removal  and 
detention  of  the  same. 

The  patterns  in  question  were  taken  by  the  defendants  from 
Paris  to  the  town  of  Thorold,  and  are  being  used  in  a 
factory  there  professedly  carried  on  by  the  defendants,  other 
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than  Christian  Rehder,  in  partnership,  he,  Christian  Rehder 
beiag  employed  as  manager  of  the  same. 

At  the  trial  there  was  contention  on  the  subject  as  to 
whether  or  not  these  patterns  fell  within  the  meaning  of  the 
words  “ plant  and  machinery  ” used  in  the  mortgage,  and  after 
a review  of  all  the  cases  and  authorities  referred  to  by  counsel, 
I am  of  the  opinion  that  they  did. 

In  Wharton’s  Law  Lexicon  the  word  “ plant  ” is  defined  to 
be  “ The  fixures,  tools,  machinery,  and  apparatus  which  are 
necessary  to  carry  on  a trade  or  business.” 

In  the  Century  Dictionar}^  the  same  word  “ plant  ” is 
defined  as  “ The  fixtures,  machinery,  tools,  apparatus,  appli- 
ances, etc.,  necessary  to  carry  on  any  trade  or  mechanical 
business,  or  any  mechanical  operation  or  process.” 

The  evidence  shews,  and  I think  it  manifest,  that  these 
patterns  were  necessary  to  the  carrying  on  of  the  business  in 
this  factory,  and  that  the  business  could  not  be  carried  on 
without  them  or  other  such  patterns  to  fill  their  place. 

It  was  said  and  contended  that  these  patterns  were  not 
comprehended  in  the  language  of  the  mortgage,  because  some  of 
them  wer^  at  the  time  of  the  execution  of  the  mortgage  at  Ayr 
and  some  at  Walkerton,  and  that  these  were  outside  of  the 
expression,  “ at  present  in  use  in.  the  factory  upon  the  said 
lands.” 

The  evidence  shews  that  in  this  factory  a moulding  room  or 
house  had  not  yet  been  constructed  or  built,  and  that  for  this 
reason  the  method  adopted  in  regard  to  the  moulding  was  to 
send  the  patterns  to  foundry  men  to  have  the  moulding  done 
by  them,  when  the  patterns  would  be  returned  to  this  factory, 
and  that  for  this  temporary  purpose  some  of  the  patterns  were 
absent  as  above  stated.  But  the  factory  was  always,  never- 
theless, the  home  of  the  patterns,  and  while  they  were  away,  as 
above,  they  were  being  used  in  the  business  carried  on  in  this 
factory.  Afterwards  a moulding  room  was  constructed  in  the 
factory,  and  thereafter  it  is  shewn  that  all  the  patterns  were 
continuously  at  the  factory  in  fact  and  used  there. 

I am,  for  these  reasons,  of  the  opinion  that  tliis  contention 
cannot  prevail. 
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The  case,  The  Canada  Permanent  Loan  & Savings  Co.  v. 
The  Traders  Bank,  29  O.K  479,  was  decided  by  the  Chancellor. 
The  head-note  of  the  case,  which  seems  fully  borne  out  by  the 
judgment,  is  as  follows  : — 

“ Chattels  of  the  nature  of  plant  or  machinery  not  structur- 
ally affixed  to  the  freehold,  as  well  as  those  of  a like  nature 
afterwards  placed  on  the  mortgaged  premises,  may,  by  the 
express  terms  of  the  mortgage  of  the  realty,  become  fixtures  for 
the  purposes  of  the  mortgage,  and  the  mortgagee  is  entitled  to 
them  as  against  a subsequent  chattel  mortgagee  whose  security 
on  such  chattels  is  taken  with  notice  of  the  prior  encumbrance.” 

Then,  considering  these  patterns  as  part  of  the  plant,” 
which,  as  I have  already  said,  I think  must  be  done,  they  are 
by  the  terms  of  the  mortgage  expressly  made  parcel  of  the  real 
estate  mortgaged.  This  provision  in  the  mortgage  is  perfectly 
good  and  effective  as  between  the  mortgagor  and  mortgagee, 
and  as  against  all  subsequent  purchasers  or  mortgagees  having 
notice  of  this  mortgage,  and  the  evidence  is  abundant  shelving 
that  all,  that  is  to  say,  each  of  these  defendants,  had  notice 
and  full  knowledge  of  it.  There  are  other  authorities  on  the 
same  lines  as  the  Loan  Company  v.  The  Traders’  Bank,  above 
referred  to,  and  I think  it  safe  to  say  the  law  is  as  I here  state  it. 

The  defendants  are,  as  I think,  wholly  in  the  wrong,  and 
the  plaintiff  is  entitled  to  the  relief  that  he  asks.  Counsel  for 
the  plaintiff  said  that  in  the  circumstances  that  now  exists  he 
would  prefer  a judgment  against  the  defendants  for  the  value 
of  the  patterns  to  an  order  for  the  return  of  them  to  the  factory 
from  which  they  were,  as  I think,  unlawfully  and  improperly 
taken  by  the  defendants. 

There  is  evidence,  as  shewn  on  argument  by  plaintiff’s 
counsel,  indicating  that  this  value  is  as  high  as  $1,195.  This 
result  is,  however,  worked  out  by  a solution  of  figures.  1 
prefer,  however,  to  adopt  the  plain  and  direct  statement  of  the 
defendant  Christian  Rehder  himself,  and  he  says  that  the  value 
of  the  patterns  at  the  date  of  the  plaintifi*’s  mortgage  was 
$1,100,  and  that  at  the  time  of  the  removal  of  them  this  value 
had  shrunk  as  much  as  $200.  This  witness,  probably,  was  a 
better  judge  of  the  actual  value  than  any  other  witness  that 


I-] 


ONTARIO  LAW  REPORTS. 


233 


was  sworn,  for  he  was  the  one  who  worked  with  the  patterns, 
and  was  more  familiar  with  them  than  any  of  the  others. 

All  the  defendants  were  concerned  in  and  engaged  in  the 
removal  of  the  patterns,  and  there  will  be  judgment  for  the 
plaintiff  against  them  (all  the  defendants)  for  the  sum  of  nine 
hundred  dollars  ($900),  with  his  costs  of  the  action. 

Judgment  for  the  plaintiff  for  $900  with  costs. 

G.  A.  B. 


McKinnon  et  al. 

V. 

McTague  et  al. 


Assessment  and  Taxes — Notice  or  Demand — B.S.O.  1897  ch.  224,  'Sec-  134,  sub - 
secs.  1 and  2 — Removal  of  Goods  from  Municipality — Magistrate’’ s Warrant 
for  Distress  — R.S.O.  1897  ch.  224,  sec.  135,  sub-sec.  4 — Good  Reason  to 
Believe  ” — Onus. 

It  is  essential  to  the  validity  of  a notice  or  demand  under  R.S.O.  1897  ch.  224, 
sec.  134  (I)  that  it  should,  as  required  by  sub-sec.  (2),  contain  a schedule 
specifying  the  different  rates,  etc. 

The  question  whether  the  collector  has  such  “ good  reason  to  believe  ” a rate- 
payer is  about  to  remove  his  goods  as  would  justify  him  in  obtaining  a 
magistrate’s  warrant  of  distress  under  sec.  135  (4)  is  one  for  the  judge  or  jury, 
the  onus  being  upon  the  collector  to  prove  that  he  had. 

Held,  under  the  circumstances  of  this  case  that  he  had  not,  and  that  the  plain- 
tiff was  entitled  to  recover  damages  for  illegal  distress.  • 

This  was  an  action  for  illegal  distress. 

It  appeared  that  the  plaintiffs  were  tenants  in  the  town  of 
Galt  of  one  Arminia  McTague,  and  as  such  were  liable  for  the 
municipal  taxes  on  the  premises  occupied  by  them ; that  the 
defendant  Thomas  Patterson  was  the  collector  of  taxes  for  the 
town,  and  that  after  he  had  received  his  roll  he  left  a notice  on 
the  15th  October  with  the  plaintiffs  on  the  premises  in  the 
following  words  : — 

Galt,  October  15th,  1900. 

Taxes  due  by  Mr.  John  McKinnon  for  1900,  $32.38 
Johnson 

Re  Gumming,  Chas.,  $35.01 

Payment  requested  “ Thos.  P.” 

Per  cent,  added  if  not  paid.  Collector. 


Ferguson, J. 

1901 

McCosh 

V. 

Barton. 


1901 

Jan.  15. 


234 


ONTAEIO  LAW  REPORTS. 


[VOL. 


1901 

McKinnon 

V. 

McTague. 


On  the  16th  October  the  defendant  Patterson  being  insti- 
gated thereto  by  the  agent  of  the  defendant  McTague  issued  a 
warrant  of  the  police  magistrate  under  sub-sec.  4 of  sec.  135 
R.S.O.  1897  ch.  224,  and  seized  the  plaintiff’s  goods  and  chattels 
on  the  same  day. 


The  action  was  tried  at  Berlin  on  the  13th  November,  1900, 
before  Falconbridge,  C.J.Q.B.,  without  a jury. 

E.  E.  A.  DuVernet  and  W.  J.  Millican,  for  the  plaintiffs. 

E.  J.  Beaumont,  for  the  defendant  Patterson. 

W.  D.  Card,  for  the  defendant  Gillies. 

January  15.  Falconbridge,  C.J.; — The  notice  served  by 
defendant  Patterson  on  15th  October  was  insufficient  under 
the  Assessment  Act  R.S.O.  1897,  ch.  224,  sec.  134,  sub-secs.  (1) 
and  (2),  in  that  there  was  not  written  or  printed  thereon  for 
the  information  of  the  ratepayer  a schedule  specifying  the 
different  rates,  etc.,  required  by  the  statute. 

But  if  the  demand  or  notice  required  in  the  case  of  cities 
and  towns  were  regular,  the  distress  was  made  before  the  time 
for  payment  had  expired,  the  defendant  Patterson  assuming  to 
make  affidavit  under  sec.  135,  sub-sec.  (4)  and  pressing  the 
police  magistrate  of  the  town  to  issue  his  warrant  authorizing 
the  collector  to  levy  for  the  taxes  and  costs. 

The  question  whether  the  collector  had  good  reason  to 
believe  that  the  plaintiff  was  about  to  remove  the  goods  and 
chattels  in  his  hands  subject  to  distress  out  of  the  municipality 
before  the  time  for  payment  should  elapse  is  one  to  be  deter- 
mined by  the  judge  or  jury,  and  it  has  been  held  in  Indiana 
under  a provision  not  unlike  this  one,  that  it  lies  on  the  collec- 
tor to  satisfy  the  jury  on  that  point,  i.e.,  that  the  onus  is  on 
him  : Veit  v.  Gm/(187l),  37  Indiana  253. 

That  seems  reasonable,  but  in  any  event  I hold  here  that 
whatever  might  have  been  his  apprehensions,  the  defendant 
Patterson  had  not  ‘‘  good  reason  to  believe  ” that  plaintiff  was 
about  to  remove  the  goods  before  the  time  expired.  He 
apparently  made  no  enquiry  from  any  person  except  the  one 
who  had  an  interest  in  setting  him  in  motion,  viz.,  the  owner 
on  the  roll,  McTague. 


I-] 


ONTARIO  LAW  REPORTS. 


235 


The  distress  was,  therefore,  illegal.  I assess  the  damages  at 
S60,  for  which  sum  there  will  be  judgment  against  defendants 
Patterson  and  Gillies  with  costs  on  High  Court  scale  including 
costs  of  motion  for  injunction. 

No  judgment  was  asked  against  defendant  McTague. 

I refer  also  to  The  Corporation  of  the  City  of  Toronto  v. 
Caston  (1900),  30  S.C.R.  390  ; McDermott  v.  Trachsel  (1894), 
26  O.R.  218;  Lewis  v.  Brady  (1889),  17  O.R.  377  ; Carson  v. 
Veitch  (1885),  9 O.R.  at  p.  710. 

G.  A B. 


Ontario  Bank  v.  Merchants  Bank  of  Halifax. 

Interpleader — Security  for  Goods — Sole  Bond  of  Chartered  Bank. 

The  sole  bond  of  a chartered  bank,  the  claimant  of  the  goods  in  question  in  an 
interpleader,  approved  of  by  the  proper  officer  of  the  Court,  is  sufficient 
security  for  the  forthcoming  of  the  goods  ; it  is  not  necessary  to  procure 
sureties,  nor  to  give  proof  by  affidavit  of  the  responsibility  of  the  bank. 

The  Merchants  Bank  of  Halifax  obtained  a judgment  in  the 
High  Court  of  Justice  against  the  Ottawa  Cold  Storage  and 
Freezing  Company,  and  seized  certain  goods  under  execution, 
which  were  afterwards  claimed  by  the  Ontario  Bank.  Upon 
the  application  of  the  sheriff,  an  interpleader  order  was  made 
by  a local  Judge  at  Ottawa  directing  the  trial  of  an  issue  in  the 
Hio^h  Court  of  Justice  between  the  Ontario  Bank  and  the 
Merchants  Bank  of  Halifax,  and  providing  that  the  goods 
should  be  retained  by  the  Ontario  Bank  upon  their  giving 
security  therefor  to  the  satisfaction  of  the  deputy  clerk  of  the 
Crown  at  Ottawa.  The  Ontario  Bank  filed  their  own  bond  as 
security,  and  the  deputy  clerk  approved  of  it.  The  Merchants 
Bank  of  Halifax  applied  to  the  local  Judge  to  disallow  the 
bond,  but  he  also  approved  of  it,  at  least  as  regarded  the  question 
of  the  necessity  for  sureties.  From  his  order  the  Merchants 
Bank  of  Halifax  appealed. 

The  appeal  was  heard  by  Boyd,  C.,  at  the  Ottawa  Weekly 
Court  on  the  8th  March,  1901. 
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J.  F.  Smellie,  for  the  appellants. 

Glyn  Osier,  for  the  Ontario  Bank. 

March  11.  Boyd,  C.  : — The  usual  interpleader  order  was 
made  according  to  Form  130,  Holmested  & Langton,  p.  1420, 
requiring  (if  money  not  paid  in)  “ security  to  be  given  to  the 
satisfaction  ” of  the  deputy  clerk  of  the  Crown  at  Ottawa. 
That  officer  has  approved  of  the  sole  bond  of  the  claimants,  the 
Ontario  Bank,  and  his  ruling  has  been  affirmed  by  the  learned 
local  Judge.  The  appeal  is  on  the  ground  that  the  bond  should 
be  entered  into,  as  well,  by  sureties,  with  affidavits  of  justifica- 
tion by  bank  and  sureties. 

Nothing  is  said  in  the  Rules  as  to  the  form  which  the 
security  shall  take.  This  is  in  contrast  to  the  provision  made 
as  to  security  for  costs,  which  is  to  be  by  bond  of  the  party 
with  two  sufficient  sureties  (Rule  1205).  So,  the  like  provision 
is  made  as  to  security  in  appeals  (Rule  830)  and  also  as  to 
replevin  (Rule  1072). 

By  the  effect  of  the  Consolidated  Rules  the  former  common 
law  practice  in  interpleader  matters  was  superseded  by  new 
provisions  found  under  Rules  relating  to  extraordinary  remedies, 
and  now  grouped  as  Rules  1102-1122.  Since  these  Rules  it 
has  been  usual  to  give  the  security  in  the  shape  of  a bond  with 
one' surety  or  more:  see  Hogahoom  v.  Gillies  (1894),  16  P.R. 
96  : but  the  addition  of  another  person  besides  the  claimant  to 
the  bond  is  not  inherent  in  the  meaning  of  the  term  “ security.” 
The  Master  or  Registrar  is  the  person  to  be  satisfied,  and,  no 
doubt,  he  would  require  solvent  sureties  to  be  bound  if  it  was 
made  to  appear,  or  even  suggested,  that  the  one  obligor  was  not 
of  substance  to  answer  for  the  value  of  the  goods  in  seizure. 
The  Master  or  other  officer  possesses  the  ordinary  knowledge  of 
the  community  as  to  the  financial  standing  of  public  banks,  and 
does  not  need  to  call  for  affidavits  in  order  to  satisfy  himself  of 
their  substantial  condition.  It  is  a well  known  rule  that  in 
cases  of  costs  no  security  is  required  where  the  absentee  is  the 
owner  of  available  tangible  property  in  his  counfry  : by  parity 
of  reason  the  bond  of  the  bank  should  be  accepted  as  sufficient 
security  for  the  value  of  this  property — in  the  absence  of  all 
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legal  evidence  one  way  or  the  other,  and  having  regard  to  the 
conclusion  of  the  Registrar  and  the  local  Judge. 

Costs  of  appeal  in  the  cause  or  issue  to  the  claimants. 

T.  T.  R. 


[DIVISIONAL  COURT.] 

Downey  v.  Armstrong.  d.  c. 

1901 

Defamation — Previous  Libel — Subsequent  Libel — Evidence — Admissibility.  

Jan.  8. 

In  an  action  for  libel  evidence  may  be  given  of  a previous  publication  by  the 
plaintiff  connected  with  the  libel  complained  of,  but  not  of  a publication 
subsequent  to  the  libel,  at  any  rate,  where  it  makes  no  reference  to  the 
defendant. 

Stirton  v.  Gummer  31  O.R.  277,  and  Downey  v.  Stirton,  p.  186,  ante,  referred 
to  and  followed.  ^ ^ 

This  was  a motion  by  the  plaintiff  for  a new  trial  in  an 
action  for  libel  tried  at  the  Guelph  Assizes  on  April  9th,  1900, 
before  Rose,  J.,  and  a jur^q  resulting  in  a verdict  for  the 
defendant. 

The  plaintiff  was  the  editor  of  the  Gueljph  Herald,  and  the 
defendant  was  the  publisher  of  the  Guelph  Advocate. 

The  alleged  libel  was  contained  in  a letter  published  in  the 
defendant’s  newspaper  on  September  27th,  1898,  signed  ‘‘J. 

Stirton,”  and  in  editorial  remarks  upon  the  letter  in  the  same 
issue.  The  defendant,  amongst  other  defences,  set  up  that 
the  letter  signed  J.  Stirton  was  written  by  him  and  published 
by  the  defendant,  in  order  to  give  Stirton  an  opportunity 
of  vindicating  his  character  against  attacks  upon  it  in  an 
article  published  by  the  plaintiff  in  his  newspaper  on  Septem- 
ber 26th,  1898,  and  that  the  editorial  remarks  were  made 
in  order  to  prevent  the  plaintiff’s  article  from  operating  to  the 
prejudice  of  Stirton  and  without  malice.  The  defendant 
further  set  up  that  the  plaintiff  in  his  newspaper  issued  on 
September  28th,  1898,  replied  to  the  letter  and  editorial 
complained  of  by  a scurrilous  and  abusive  article,  whicli, 
together  with  the  original  remarks  by  tlie  plaintiff  of  September 
26th,  1898,  were  set  forth  in  tlie  statement  of  defence.  The 
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plaintiff  objected  to  the  admission  of  evidence  of  the  articles  in 
his  paper  set  out  in  the  pleadings,  but  they  were  both  admitted 
by  the  judge  and  were  commented  on  in  his  charge  to  the  jury. 
The  jury  found  a verdict  for  the  defendant. 

The  plaintiff  moved  for  a new  trial  before  the  Divisional 
Court  upon  the  ground,  amongst  others,  that  the  articles  in  the 
plaintiff’s  newspaper  set  out  in  the  pleadings  had  been 
improperly  received  in  evidence. 

The  motion  was  argued  on  November  9th,  1900,  before 
Falconbridge,  C.J.,  and  Street,  J. 

Lynch  Staunton,  Q.C.,  for  the  plaintiff,  contended  that  a 
subsequent  publication,  which  did  not  come  to  the  defendant’s 
knowledge  before  the  act  complained  of,  could  not  be  given  in 
evidence:  Watts  v.  Frazer  (1837),  7 A.  & E.  223;  Stirton  v. 
Gummer  (1899),  31  O.R.  227,  and ^ the.  cases  there  cited.  He 
also  referred  to  Scott  v.  Sampson  (1882),  8 Q.B.D.  491. 

Riddell,  Q.C.,  for  the  defendant,  contended  that  the  plaintiff 
had  taken  the  law  into  his  own  hands  and  violently  assailed  the 
defendant,  and  such  conduct  could  be  given  in  evidence  in 
mitigation  of  damages  : Kelly  v.  Sherlock  (1866),  L.R.  1 Q.B. 
686. 

Lynch  Staunton,  in  reply,  cited  Walker  v.  Brogden  (1865), 

11  Jur.  N.S.  671. 

January  8.  Falconbridge,  C.J.  : — There  seems  to  be  no 
doubt  but  that  it  was  proper  to  admit  in  evidence  the  article 
published  by  the  plaintiff  before  publication  of  the  alleged  libel 
complained  of  in  this  action. 

The  (question  of  the  admissibility  in  evidence  of  the  article 
published  by  the  plaintiff  after  the  publication  of  this  alleged 
libel  stands  on  an  entirely  different  footing. 

This  and  cognate  questions  have  been  ably  and  fully 
exploited  in  the  judgments  in  Stirton  v.  Glimmer,  31  O.R.  227, 
and  in  Downey  v.  Stirton,  {supra,  p.  186)  and  the  result  is  that 
this  evidence  was  not  proper  to  be  received  or  submitted  to  the 
jury. 

There  must  be  a new  trial,  costs  of  the  last  trial  and  of  this 
motion  to  be  costs  to  plaintiff  in  any  event. 
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Street,  J.: — The  plaintiff  put  in  the  copy  of  the  defendant’s 
newspaper  of  September  27th,  1898,  containing  the  letter  signed 
“ J.  Stirton  ” and  the  editorial,  with  the  admissions  of  the 
defendant  as  to  the  publication ; also  the  notice  of  action  with 
admission  of  service,  and  closed  his  case.  The  defendant  was 
then  allowed  by  the  judge  to  put  in  the  articles  set  out  in  the 
statement  of  defence  which  appeared  in  the  plaintiff’s  newspaper, 
one  on  the  day  before  and  the  other  on  the  day  after  the 
publication  of  the  defendant’s  paper  containing  the  alleged 
libels. 

I am  of  opinion  that  the  article  published  by  the  plaintiff* 
before  the  publication  of  the  alleged  libel  was  properly  admitted, 
because,  being  referred  to  in  the  alleged  libel,  it  is  to  be  read  in 
connection  with  it,  and  the  defendant  was  entitled  to  have  the 
whole  connected  document  submitted  to  the  jury  as  evidence  in 
support  of  his  defence  that  the  alleged  libel  did  not  bear  the 
meaning  put  upon  it,  and  was  not  actionable : Weaver  v.  Lloyd 
(1824),  1 C.  & P 295. 

I am  of  opinion,  however,  that  the  article  published  by  the 
plaintiff*  after  the  publication  of  the  alleged  libel  was  not 
admissible  in  evidence  upon  any  ground.  Being  subsequent  to 
the  alleged  libel  complained  of  in  the  action,  it  cannot  assist  in 
the  interpretation  of  that  document,  nor  can  it  be  used  in 
mitigation  of  damages  as  having  constituted  any  provocation  for 
it.  It  is  a publication  libellous  in  its  character,  and  might  form 
the  subject  of  a separate  action  by  the  person  against  whom  it 
is  directed,  but  cannot  logically  aff*ect  the  result  of  the  present 
one.  There  is  no  reference  in  it  from  beginning  to  end  to  the 
defendant : it  is  all  directed  against  the  person  whose  name  is 
signed  to  the  letter  complained  of  as  a libel  in  the  present  action, 
and  that  person  is  not  before  us. 

For  these  reasons  I am  reluctantly  brought  to  the  conclusion 
that  evidence  of  the  plaintiff*’s  second  article  having  been 
improperly  submitted  to  the  jury  as  a matter  to  be  taken  into 
account,  and  which  from  its  character  may  well  have  influenced 
them  against  him,  there  should  be  a new  trial.  The  costs  of 
the  former  trial  and  of  the  motion  before  us  will  be  costs  to  the 
plaintiff*  in  any  event. 
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McCollum  v.  Gaston  et  al. 


Mortgage  Action — Judgment — Subsequent  Settlement — Failure  to  Carry  Out — 
Account — New  Day — Reference. 

A motion  by  the  plaintiff  in  a mortgage  action  for  an  order  for  a new  day  and 
a new  account,  and  to  change  the  relief  sought  from  sale  to  foreclosure,  was 
opposed  the  defendant  upon  the  ground  of  a settlement  or  compromise 
after  judgment,  under  which  money  had  been  paid  to  the  plaintiff,  the 
mortgagee  : — 

Held,  that  if  the  defendant  mortgagor  had  made  default  in  payments  accord- 
ing to  the  agreement,  the  unmodified  burden  of  the  mortgage  existed  and 
was  enforceable.  Such  an  arrangement  should  be  investigated  in  the  Master’s 
office,  and  not  by  independent  litigation.  The  matter  had  passed  into 
judgment,  and  the  only  contest  was  as  to  how  much  was  due  and  payable  in 
respect  of  the  mortgage,  having  regard  to  the  arrangement  manifested  in 
the  correspondence  and  dealings  subsequent  to  the  Master’s  report.  It  was 
foreign  to  the  policy  of  the  Judicature  Act  to  contemplate  new  litigation  in 
such  a case  as  this  : sec.  57,  sub-sec.  12. 

Motion  by  the  plaintiff  in  a mortgage  action  for  an  order 
changing  the  action  from  one  for  sale  to  one  for  foreclosure, 
upon  the  ground  that  the  action  was  changed  from  foreclosure 
to  sale  at  the  instance  of  the  defendant  Wright,  a subsequent 
incumbrancer,  who  had  since  discharged  his  mortgage  claim,  and 
directing  a new  account  and  fixing  a new  day  for  redemption 
by  the  other  defendants,  and  directing  foreclosure  in  default  of 
redemption. 

The  defendants  in  opposing  the  application  shewed  that  a 
settlement  was  arrived  at  between  the  plaintiff  and  defendants 
whereby  the  plaintiff  agreed  to  extend  the  time  for  payment  of 
the  principal  sum  secured  by  his  mortgage,  for  five  years ; that 
pursuant  to  such  agreement  the  defendants  had  paid  the  plaintiff 
certain  sums  on  the  principal  and  interest,  leaving  only  a small 
sum  due  for  costs.  In  reply  the  plaintiff  asserted  that  the 
defendants  had  not  carried  out  the  agreement,  and  that  the 
property  mentioned  in  the  mortgage  security  had  become 
depreciated  in  value,  and  therefore  he  was  not  now  willing  to 
carry  out  the  agreement. 

The  motion  was  heard  by  Mr.  Winchester,  the  Master  in 
Chambers,  on  tlie  4tli  Marcli,  1901. 
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W.  E.  Middleton,  for  the  plaintiff. 

H.  E.  Caston,  for  the  defendants. 

March  5.  The  Master  in  Chambers  : — In  Emeris  v.  Wood- 
ward (1889),  43  Ch.  D.  185,  it  was  held  that  a fresh  action 
must  be  brought  to  set  aside  an  agreement  for  the  compromise 
of  an  action,  and  that  it  could  not  be  set  aside  upon  an  applica- 
tion made  by  a summons  in  the  action. 

This  motion  is  virtually  to  set  aside  the  agreement  between 
the  plaintiff  and  defendants  under  which  the  defendants  have 
paid  certain  moneys  to  the  plaintiff ; and,  following  the  decision 
in  Emeris  v.  Woodward,  I must  refuse  the  application.  No 
costs. 
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An  appeal  by  the  plaintiff  from  the  Master’s  decision  was 
heard  by  Lount,  J.,  in  Chambers,  on  the  8th  March,  1901. 

The  same  counsel  appeared. 

March  11.  Lount,  J.  : — This  is  an  appeal  by  the  plaintiff 
from  an  order  of  the  Master  in  Chambers  dismissing  the  plain- 
tiff’s motion  for  an  order  changing  the  action  from  one  of  sale 
to  foreclosure,  and  to  fix  a new  day,  after  taking  the  necessary 
accounts,  for  redemption,  and  in  default  foreclosure. 

The  learned  Master  held  that  the  motion  is  virtually  to  set 
aside  an  agreement  for  the  compromise  of  the  action  between 
the  plaintiff  and  defendants,  under  which  the  defendants  have 
paid  certain  moneys  to  the  plaintiff,  and,  following  the  decision 
in  Emeris  v.  Woodward,  43  Ch.  D.  185,  where  it  was  held  that 
a fresh  action  must  be  brought  to  set  aside  an  agreement  for 
the  compromise  of  an  action,  and  that  it  could  not  be  set  aside 
by  a summons  dn  the  action,  he  refused  the  application. 

I have  considered  the  case  cited,  the  affidavits  and  exhibits 
filed,  and  the  arguments  of  counsel,  and  also  Scidly  v.  Lord 
Dundonald  (1878),  8 Ch.D.  658,  Gilbert  v.  Endean  (1878),  9 Ch. 
D.  259,  Pryer  v.  Gribhle  (1875),  L.R.  10  Ch.  534,  and  Johnson 
V.  Grand  Trunk  R.  W.  Co.  (1893),  25  O.R.  64,  where  Street, 
J.,  in  considering  Emeris  v.  Woodivard,  says  (p.  69):  “That 
case  certainly  decides  that  it  is  not  proper  to  try  such  a ques- 
tion in  a summary  way  upon  affidavits^  and  that  it  should  be 
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tried  at  the  hearing  of  an  action,  and  it  is  said  that  it  ought  to 
be  a ' fresh  action.’  That  is  clearly  the  case  where  something  has 
been  done  under  the  settlement  which  renders  it  impossible  to 
proceed  with  the  pending  action  without  first  getting  rid  of 
the  settlement.” 

I agree  with  the  learned  Master  that  the  motion  is  one  to 
get  rid  of  or  set  aside  the  agreement  for  the  compromise  or 
settlement  of  the  action  pending  between  the  plaintiff  and 
defendants,  under  which  the  defendants  have  paid  certain 
moneys  to  the  plaintiff,  and  that  it  is  not  proper  to  try  such  a 
question  in  a summary  way  upon  affidavits,  and  that  a fresh 
action  must  be  brought  to  set  aside  the  agreement. 

I dismiss  this  appeal  with  costs. 


The  plaintiff  appealed  from  this  decision,  and  the  appeal 
was  heard  by  a Divisional  Court  composed  of  Boyd,  C.,  and 
Robertson,  J.,  on  the  1st  April,  1901. 

W.  E.  Middleton,  for  the  plaintiff.  I don’t  quarrel  with  the 
law  stated  below,  but  I say  there  was  no  compromise.  The 
agreement  made  was  not  carried  out,  and  the  money  paid  to  the 
plaintiff  was  accepted  on  account  of  the  mortgage.  The  case 
comes  under  Rule  387. 

H.  E.  Gaston,  for  the  defendants,  contra. 


April  2.  Boyd,  C.  : — In  this  case,  after  judgment  of  refer- 
ence upon  the  mortgage  and  Master’s  report  made,  there  was 
some  transaction  between  the  parties  by  which,  upon  certain 
terms  of  payment  and  the  like,  an  extension  of  time  for  the 
payment  of  the  principal  was  given,  and  a reduction  of  the  rate 
of  interest.  If  the  mortgagor  complied  with  the  conditions,  or 
if  they  were  dispensed  with  legally,  he  is  entitled  to  the  benefit 
of  the  altered  liability,  but  if  he  has  made  default,  then  the 
unmodified  burden  of  the  mortgage  exists  and  is  enforceable : 
Keene  v.  Biscoe  (1878),  26  W.R.  552 ; 8 Ch.  D.  201,  S.C.  Such 
an  arrangement  may  be  investigated  in  the  Master’s  office,  and 
it  is  much  more  convenient  that  it  should  be  so  than  by  direct- 
ing independent  litigation  : Brown  v.  Deacon  (1866),  12  Gr.  198. 

In  mortgage  cases  the  Court  has  a general  jurisdiction  to 
deal  with  the  accounts  in  such  manner  as  shall  seem  equitable 
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This  is  not  a case  of  ordinary  litigation  in  which  judgment  has 
not  been  obtained  and  wherein  a compromise  has  been  arrived 
at  pending  action.  Here  the  matter  has  passed  into  judgment, 
and  the  only  matter  between  the  contestants  is  one  of  account 
— how  much  is  due  and  payable  in  respect  of  the  mortgage, 
having  regard  to  the  arrangement  manifested  in  the  correspond- 
ence and  dealings  subsequent  to  the  Master’s  report.  The 
question  as  to  fixing  a new  day  or  as  to  enlarging  time  of 
payment  and  the  amount  due  is  for  the  Master,  and  it  would 
seem  proper  to  make  such  an  order  referring  it  to  the  Master 
to  adjust  the  matters  in  dispute  as  to  how  much  is  due  and 
when  it  is  payable:  Geldard  v.  Hornby  (1841),  1 Ha.  251,  and 
Rule  387.  He  can  also  deal  with  the  costs.  It  appears  quite 
foreign  to  the  policy  of  the  Judicature  Act  to  contemplate  new 
litigation  in  such  a case  as  this : sec.  57,  sub-sec.  12. 

The  proper  order  is  to  refer  it  to  the  Master  to  take  the 
subsequent  account  of  what,  if  anything,  is  due  upon  the  mort- 
gage— having  regard  to  the  arrangement  for  reducing  the 
interest  and  extending  the  time — and  to  dispose  of  the  costs  of 
this  application  (except  the  costs  of  appeal,  which  are  in  any 
event  to  the  mortgagee). 

If  either  party  choose,  further  directions  and  costs  (except 
costs  of  appeal)  may  be  reserved. 

Robertson,  J.,  concurred. 

T.  T.  R. 
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Eaves  v.  Nesbitt. 

Costs — Security  for — Public  Officer — Police  Sergeant — Information. 

Held,  that  the  defendant,  a police  sergeant,  laying  an  information  against  a 
cab-driver  for  using  obscene  and  grossly  insulting  language,  was  an  officer 
or  person  fulfilling  a public  duty,  and  acting  in  the  performance  of  such 
public  duty,  within  the  meaning  of  R.S.O.  1897  ch.  88,  sec.  1,  and  was 
therefore  entitled  under  R.S.O.  ch.  89  to  security  for  costs  of  an  action 
brought  against  him  by  the  cab-driver  for  falsely  and  maliciously  laying  such 
information. 

An  appeal  by  the  plaintiff  from  an  order  of  the  local  Judge 
at  Kingston  requiring  the  plaintiff  to  give  security  for  the 
defendant’s  costs  of  the  action,  under  R.S.O.  1897  ch.  89,  which 
provides  (sec.  1)  that  ‘‘in  case  an  action  or  other  legal  proceed- 
ing is  brought  against  a police  magistrate  ...  or  against 
any  other  officer  or  person  fulfilling  any  public  duty  ...  in 
respect  of  any  cause  of  action  to  which  the  provisions  of  the 
Act  to  protect  justices  of.  the  peace  and  others  from  vexatious 
actions  is  applicable,  the  defendant  may  at  any  time  after  the 
service  of  the  writ,  apply  to  the  Court  or  to  a Judge  for  security 
for  costs;”  (sec.  2)  “upon  notice  and  an  affidavit  . . . shew- 
ing the  nature  of  the  action  and  of  the  defence,  and  . . . 

that  the  plaintiff  is  not  possessed  of  property  sufficient  to 
answer  the  costs  of  the  action  . . . and  that  the  defendant 

has  a good  defence  upon  the  merits,  or  that  the  grounds  of 
action  are  trivial  or  frivolous ; 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Lount,  J.,  in  Chambers,  on  the 
11th  March,  1901. 

J.  H.  Moss,  for  the  plaintiff. 

D.  L.  McCarthy,  for  the  defendant. 

March  12.  Lount,  J.  : — This  is  an  action  brought  against 
the  defendant,  a police  sergeant  on  the  police  force  of  the  city 
of  Kingston,  by  the  plaintiff,  a cab-driver  of  the  same  place,  for 
falsely  and  maliciously  and  without  reasonable  or  probable 
cause  laying  an  information  or  complaint  before  tlie  police 
magistrate  for  Kingston,  cliarging  tliat  tlie  plaintiff  on  the 
14th  August,  1900,  made  use  of  obscene  and  grossly  insult- 
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ing  language  to  one  Judge  Archer,  contrary  to  the  by-laws  of 
the  said  city. 

The  pleadings  are  at  issue. 

On  the  26th  February  last  a notice  of  motion  was  served 
by  the  defendant  on  the  plaintiff,  made  returnable  on  the  1st 
March,  before  the  local' Judge  of  the  High  Court  at  Kingston, 
for  an  order  that  the  plaintiff  shall  give  to  the  defendant 
security  for  the  payment  of  the  defendant’s  costs  to  be  incurred 
in  the  action,  on  the  grounds  that  the  plaintiff  is  not  possessed 
of  sufficient  property  to  answer  the  costs  of  the  action  in  case 
a verdict  or  judgment  should  be  given  in  favour  of  the  defen- 
dant, and  that  the  defendant  has  a good  defence  to  the  action 
on  the  merits,  and  that  the  grounds  of  the  action  are  trivial  and 
frivolous. 

The  matter  coming  on  before  the  learned  local  Judge  on  the 
2nd  March,  he  ordered  that  the  plaintiff  should  give  security 
to  the  defendant  for  the  costs  to  be  incurred  in  the  action  to  the 
amount  of  S400. 

The  plaintiff  now  appeals  from  that  order,  on  the  ground 
that  the  defendant  was  not,  at  the  time  he  laid  the  information 
or  complaint,  acting  as  an  officer  or  person  fulfilling  any  public 
duty,  nor  was  his  act  in  so  laying  the  information  or  complaint 
done  while  in  the  performance  of  any  public  duty — that,  in 
fact,  he  was  acting  colore  officii,  and  not  virtute  officii — and  he 
is  not  entitled  to  protection  under  R.S.O.  1897  ch.  88,  sec.  1, 
nor  is  he  entitled  to  security  for  costs  under  R.S.O.  1897  ch.  89. 

From  the  material  before  me  I think  it  is  quite  manifest 
that  the  plaintiff  is  a person  of  no  means,  and  has  no  property 
available  to  pay  costs  in  the  event  of  a judgment  being  given 
against  him,  and  I am  of  opinion  that  the  act  of  the  defendant 
in  laying  the  information  or  complaint  was  clearly  done  by  him 
as  an  officer  or  person  fulfilling  a public  duty. 

It  appears  that  Judge  Archer,  of  the  State  of  Kansas,  who 
at  the  time  was  in  Kingston,  went  to  the  police  station  and  com- 
plained that  the  plaintiff  had  grossly  insulted  him,  using  obscene, 
filthy,  and  grossly  insulting  language.  The  matter  was  inves- 
tigated by  the  police  officers,  and  the  information  obtained  was 
reported  to  the  police  magistrate  for  Kingston,  who,  on  investi- 
gation, ordered  an  information  to  be  laid  against  the  plaintift'  for 
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the  alleged  offence,  and  thereupon  the  chief  of  police  ordered 
the  defendant — whose  duties  require  him  to  obey  the  orders  of 
his  superior  officer — to  lay  an  information  or  complaint  against 
the  plaintiff,  in  obedience  to  which,  and  from  knowledge  and 
information  which  the  defendant  had  otherwise  obtained,  the 
defendant  thereupon  laid  the  charge,  on  which  a summons  was 
duly  issued,  and,  on  the  day  following,  the  matter  coming  before 
the  police  magistrate,  the  plaintiff  was  acquitted. 

I am  of  opinion  that  the  defendant  was  at  the  time  and  in 
doing  the  act  which  he  did — in  laying  the  information  or  com- 
plaint— an  officer  or  person  fulfilling  a public  duty,  and  that  he 
was  acting  in  the  performance  of  a public  duty  : see  R.S.O.  ch. 
88,  sec.  1,  and  R.S.O.  ch.  89;  Kelly  v.  Barton  (1895),  26  O.R., 
608,  where  the  authorities  are  fully  discussed;  the  Criminal 
Code,  sec.  558  ; Paley  on  Convictions,  7th  ed.,  p.  77. 

Appeal  dismissed  with  costs. 


T.  T.  R. 
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Gibson  v.  Hieb. 


Pleading — Statement  of  Claim — Extension  of  Claim  in  Writ — Rule  2If.Ii. — Service 
hy  Posting — Subsequent  Appearance — Waiver — Validating  Order. 

The  claim  indorsed  on  the  writ  of  summons  was  for  specific  performance  of  an 
agreement  for  the  purchase  and  sale  of  land.  The  statement  of  claim  prayed 
cancellation  of  the  agreement  and  possession  of  the  land  : — 

Held,  a legitimate  extension  of  the  claim  within  Rule  244. 

The  defendant  not  having  appeared  within  the  proper  time,  service  of  the 
statement  of  claim  was  effected,  pursuant  to  Rule  330,  by  posting  up  a copy 
in  the  proper  office,  after  which  the  defendant  entered  an  appearance  and 
therein  required  the  delivery  of  a statement  of  claim  : — 

Held,  that  the  defendant  had  waived  any  right  to  complain  of  the  variation 
made  in  the  extended  pleading  ; and  the  order  made  upon  a motion  to  set 
aside  the  statement  of  claim,  allowing  it  to  stand  as  of  the  date  of  the  order, 
was  the  proper  one. 

Gee  V.  Bell  (1887),  35  Ch.  D.  160,  distinguished. 

The  plaintiff  issued  a writ  of  summons  indorsed  with  a 
claim  for  specific  performance  of  an  agreement  for  the  sale  of 
certain  lands  described.  No  appearance  having  been  entered, 
the  plaintiff  filed  and  posted  up  in  the  proper  office  a statement 
of  claim  in  which  he  asked  to  have  the  agreement  declared  null 
and  void  and  for  possession  of  the  lands. 

The  defendant  moved  for  an  order  setting  aside  the  state- 
ment of  claim,  upon  the  ground  that  it  set  up  a new  and 
different  cause  of  action  and  made  a new  and  different  claim 
from  that  expressed  in  the  writ  of  summons. 

The  motion  was  heard  by  Mr.  Winchester,  the  Master  in 
Chambers,  on  the  11th  March,  1901. 

W.  R.  P.  Parker,  for  the  defendant,  relied  on  Gee  v.  Bell 
(1887),  35  Ch.  D.  160;  Law  v.  Philhy  (1887),  35  W.R.  450; 
Cave  V.  Crew  (1893),  68  L.T.N.S.  254. 

A.  Cecil  Gibson,  for  the  plaintiff,  contended  that  the  state- 
ment of  claim  was  properly  altered  and  extended  under  Rule 
244. 

March  12.  The  Master  in  Chambers  : — Rule  244  reads  as 
follows  : — “ Wherever  a statement  of  claim  is  delivered  the 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim  without 
any  amendment  of  the  indorsement  of  the  writ.”  But  that 
Rule  applies  only  where  the  statement  of  claim  has  been 
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properly  delivered  to  a defendant  personally  or  his  solicitor 
appearing  for  him,  and  not  when  it  has  been  posted  up  as  in  this 
case:  Gee  v.  Bell,  35  Ch.  D.  160.  However,  in  this  case,  subse- 
quent to  the  posting  up,  the  statement  of  claim  has  been  served 
upon  the  defendant’s  solicitor.  In  my  opinion,  the  plaintiff  has 
not  taken  any  undue  advantage  of  the  Rule  to  alter  his  claim. 
It  is  true  that,  if  the  statement  of  claim  had  followed  the 
indorsement  of  the  writ,  the  plaintiff  would  have  had  to  wait 
until  after  the  reference  as  to  title  and  as  to  non-payment  by 
the  defendant  of  the  purchase  money  before  he  could  obtain 
what  he  is  seeking  under  the  present*  statement  of  claim  direct : 
Stone  V.  Smith  (1887),  35  Ch.  D.  188.  I do  not  think  that  this 
case  is  governed  by  Cave  v.  Grew,  68  L.T.N.S.  254,  relied  upon 
by  the  defendant’s  counsel.  I would  also  refer  to  Smyth  v. 
Martin  (1898),  18  P.R.  227. 

I allow  the  statement  of  claim  as  delivered  on  the  present 
date.  Costs  of  the  application  to  the  defendant  in  the  cause. 


The  defendant  appealed  from  the  Master’s  order,  and  his 
appeal  was  heard  by  Boyd,  C.,  in  Chambers,  on  the  15th 
March,  1901. 

The  same  counsel  appeared. 

March  15.  Boyd,  C.  : — Writ  of  summons  personally  served 
on  21st  February,  1901,  indorsed  with  claim  for  specific  per- 
formance of  agreement,  dated  2nd  February,  1900,  for  sale  of 
described  lands. 

No  appearance  being  entered  within  the  proper  period,  a 
statement  of  claim  was  filed  and  posted  in  the  office,  pursuant 
to  Rule  330,  on  6th  March,  setting  forth  the  terms  of  the  said 
agreement,  shewing  that  time  was  of  the  essence  as  to  the  pay- 
ments, and  that  default  had  been  made  in  two  instalments ; that 
written  notice  demanding  possession  had  been  served ; and  that 
defendant  refused  to  give  up  possession ; and  praying  cancel- 
lation of  the  agreement,  and  possession.  On  the  following  day 
the  defendant  entered  an  appearance  in  which  he  required 
delivery  of  statement  of  claim.  Pursuant  to  this  a copy  of  the 
statement  of  claim  was  served  on  the  defendant,  but,  before 
this  had  been  done,  the  defendant  moved  to  set  aside  the  state- 
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ment  of  claim  because  it  was  not  conformable  to  the  claim 
indorsed  on  the  writ  of  summons. 

The  Master  declined  to  interfere  beyond  directing  that  the 
statement  of  claim  should  stand  good  as  if  delivered  on  the  date 
of  his  order. 

The  appeal  is  now  urged  on  the  short  ground  that  the 
power  to  vary  or  expand  the  statement  beyond  the  letter  or 
spirit  of  the  indorsement  on  the  writ  does  not  exist  in  a case 
wherein  the  statement  of  claim  has  been  served  by  posting  in 
the  office.  It  is  said  that  Rule  244  has  been  so  limited  under 
English  authorities. 

Rule  330  provides  that  if  a defendant  served  with  a writ  of 
summons  does  not  appear  thereto,  all  proceedings  not  requiring 
personal  service  shall  be  deemed  sufficiently  served  by  posting 
up  a copy  in  the  office  in  which  the  proceedings  are  being  con- 
ducted. By  Rule  267,  delivering  a pleading  shall  include  filing 
and  service.  By  Rule  244,  wherever  a statement  of  claim  is 
delivered  (i.e.,  filed  and  served)  the  plaintifi*  may  therein  alter, 
modify,  or  extend  his  claim  without  any  amendment  of  the 
indorsement  of  the  writ. 

By  Rule  175,  a defendant  may  appear  at  any  time  before 
judgment.  If  he  appears  after  the  time  limited  for  appearance 
(as  in  this  case),  he  shall  forthwith  give  notice  thereof.  That 
was  done  here,  and,  in  consequence,  the  copy  of  the  statement 
of  claim  was  served  as  already  stated. 

The  statement  of  claim  as  framed  is  a legitimate  extension 
or  variation  of  the  claim  for  specific  performance  indorsed  on 
the  writ;  Kingdon  v.  Kirk  (1887),  37  Ch.  D.  at  p.  142  (first 
judgment) ; and,  had  it  been  personally  served  on  the  defen- 
dant, it  would  have  been  unimpeachable.  Gee  v.  Bell,  35  Ch.  D. 
160,  decides  that,  if  the  statement  of  claim  varies  from  the 
indorsement  on  the  writ  served,  the  plaintifi*  cannot  by  way  of 
judgment  for  default  obtain  more  than  is  claimed  by  the  writ, 
because  the  defendant  has  had  no  actual  notice  of  the  dift'erent 
relief  sought.  That,  however,  applies  only  to  a case  where  the 
defendant  has  in  no  way  intervened,  and  it  arises  from  tlie 
jealousy  with  which  the  Court  protects  the  rights  of  absentees. 
But  here  the  defendant  did  intervene ; he  entered  an  appear- 
ance, and  asked  to  have  delivery  of  tlie  statement  of  claim,  and 
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thereby  waived  any  right  to  complain  of  the  legitimate  varia- 
tion made  in  the  extended  pleading.  I think  the  Master 
correctly  solved  the  apparent  difficulty  by  letting  the  statement 
stand  as  operative  from  the  date  of  his  order. 

Costs  of  appeal  in  the  cause  to  the  plaintiff. 

T.  T.  R. 


[DIVISIONAL  COURT.] 

Kennedy  v.  MacDonell. 

Landlord  and  Tenant — Assignment  for  Creditors— Acceleration  Clause — Forfeiture 

—Assignee's  Election— R. 8.0.  1897  ch.  170,  sec.  34— Payment  of  Rent- 

Further  Rent — Payment  under  Protest— Division  Court  Jurisdiction. 

The  effect  of  section  34  R.S.O.  1897  ch.  170,  “The  Landlord  and  Tenant’s 
Act,”  is  to  place  the  assignee,  who  has  elected  by  notice  in  writing  under  his 
hand  to  retain  the  premises  occupied  by  the  assignor  at  the  time  of  the 
assignment  for  the  unexpired  term  of  the  lease  under  which  said  premises 
were  held,  in  the  same  position  as  respects  the  lease,  as  the  assignor  would 
have  been  in  had  the  assignment  not  been  made  ; the  landlord  in  such  cases 
being  entitled  to  the  full  amount  of  the  rent  reserved  by  the  lease,  but  to 
nothing  more  : and  where  accelerated  rent  due  for  the  unexpired  term  of  a 
lease  containing  the  usual  forfeiture  clause  on  an  assignment  for  the  benefit 
of  creditors  being  made  by  the  lessor,  had  been  paid  by  his  assignee  for 
creditors,  who  had  elected  to  retain  the  premises  to  the  end  of  the  term  he 
was  held  entitled  to  recover  back  a further  sum  for  rent  of  the  premises  for  a 
portion  of  the  same  period,  which  he  had  paid  on  demand  of  the  landlord, 
under  protest,  to  avoid  distress. 

Rent  payable  under  a lease  of  land  is  an  incorporeal  hereditament,  and  where 
the  right  or  title  to  it  comes  in  question,  a division  court  has  no  jurisdiction 
in  an  action  to  recover  it. 

This  was  an  appeal  from  the  county  court  of  the  county  of 
York  in  an  action  to  recover  back  a month’s  rent  paid  under 
protest  under  the  circumstances  set  out  in  the  judgments. 

The  action  was  tried  on  the  20th  September,  1900,  before 
Judge  Morgan,  junior  judge,  without  a jury,  when  the  following 
judgment  was  given  : — 

Morgan,  Co.  J.  : — The  plaintiff  is  suing  to  recover  back 
moneys  paid  by  him,  as  an  assignee  in  insolvency,  to  the  land- 
lord of  the  premises  in  which  the  insolvent  carried  on  business, 
and  wliich  moneys  were  claimed  by  the  landlord  from  the 
assignee,  as  rent  for  the  premises  from  the  date  of  the  •assign- 
ment, the  assi<xnee  havino-  aiven  notice  to  the  landlord  that  not- 
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withstanding  the  forfeiture  of  the  term  owing  to  the  assignment, 
he  desired  to  retain  possession  of  the  premises. 

The  accelerated  rent  due  under  the  terms  of  the  lease  and 
payable  in  advance  has  also  been  paid  by  the  plaintiff  as  such 
assignee,  and  he  now  contends  that  having  paid  such  accelerated 
rent,  he  should  not  have  been  called  upon  to  pay  any  more,  as 
such  accelerated  rent  so  paid  in  advance  really  covered  the 
period  during  which  the  assignee  retained  possession  of  the 
premises  after  the  assignment. 

I had,  and  still  retain,  the  view  that  it  was  never  contem- 
plated by  the  Legislature  that  when  an  assignee  has  to  pay  out 
accelerated  rent,  payable  in  advance  under  the  terms  of  a lease 
executed  by  the  insolvent,  and  also  desires  to  retain,  and  does 
retain,  possession  of  the  premises  for  a limited  time  after  the 
assignment,  that  he  thereupon  becomes  liable  to  pay,  as  upon  a 
new  renting,  rent  for  the  period  of  his  occupation,  even  though 
such  period  be  in  effect  covered  by  the  accelerated  rent  paid 
under  the  terms  of  the  lease,  which  is  voided  by  the  assignment 
in  insolvency.  This  appears,  however,  to  be  the  effect  of  the 
decision  in  Tew  v.  Routley  (1900),  31  O.R.  358 — and  upon  the 
authority  of  that  judgment  of  the  Divisional  Court  1 must  give 
judgment  for  the  defendant. 

I think,  also,  that  the  plaintiff  must  fail  upon  another 
ground. 

He  paid  out  the  money  claimed  for  with  a full  knowledge  of 
all  the  facts.  He  had  given  the  landlord  notice  that  he  desired 
to  retain  possession  of  the  premises,  and  he  could  have  retained 
them  without  payment  of  rent,  leaving  the  landlord  to  recover 
if  he  could,  either  by  distress  or  action.  There  was  no  pressure. 
The  payment  though  made  under  protest  was  really  a voluntary 
payment.  1 am  of  opinion  that  the  plaintiff’s  own  evidence 
puts  him  out  of  court  on  this  branch  of  the  case,  and  that  he 
cannot  recover  back  money  paid  by  him  in  the  way  and  under 
the  circumstances  in  which  he  paid  it. 

The  action  will,  therefore,  be  dismissed  with  costs,  to  be  paid 
out  of  the  estate.  But  if  the  assets  of  the  estate  be  insufficient 
there  will  be  personal  judgment  for  such  costs  against  the 
plaintiff*. 
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The  appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.O.,  and  MacMahon,  J.,  on  the  1st  February,  1901. 
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F.  J.  Roche,  for  the  appeal.  The  assignment  was  made  with- 
in three  months  of  the  termination  of  the  lease.  This  case  is 
distinguishable  from  Tew  y.  Routley  in  that  there  the  assignee 
did  not  elect  to  retain  the  premises  ; here  he  did.  The  plaintiff 
claims  title  to  the  premises  for  the  balance  of  the  term,  over 
two  months.  Langley  v.  Meir  (1898),  25  A.R  372,  correctly 
construes  sub-sec.  1 of  sec.  34  R.S.O.  1897  ch.  170. 

S.  G.  Smoke,  contra.  The  statute  being  in  limitation  of 
landlord’s  rights  should  be  strictly  construed.  The  tenant’s 
rights  under  the  lease  are  gone,  and  the  assignee  acquires  new 
rights.  The  payment  of  the  $60,  although  “ under  protest,” 
was  a voluntary  payment,  and  cannot  be  recovered.  There  was 
no  pressure  used;  Bain  v.  The  City  of  Montreal  (1882),  8 
S.C.R  at  pp.  281  and  287  ; Doe  d Morgan  v.  Boyer  (1851),  9 
U.C.R  318.  In  McKay  v.  Howard  (1883),  6 O.R  135,  there 
was  distress.  This  action  should  have  been  brought  in  the 
division  court  for  the  $60,  and  only  division  court  costs  should 
be  allowed. 

F.  J.  Roche,  in  reply. 


February  12.  Armour,  C.J.O.  : — indenture  made  the 
15th  July,  1899,  in  pursuance  of  the  Act  respecting  short  forms  of 
leases  the  defendant  demised  certain  premises  to  one  Summers 
to  hold  for  the  term  of  one  year  to  be  computed  from  the  15th 
day  of  July,  1899,  paying  therefor  the  yearly  rent  of  $720,  in 
even  portions  of  $60  monthly  on  the  15th  day  of  each  and 
every  month  in  advance,  the  first  payment  to  be  made  on  the 
15th  day  of  July,  1899,  which  said  indenture  contained  coven- 
ants on  the  part  of  Summers  not  to  assign  or  sublet  without 
leave,  and  that  if  the  term  thereby  granted  should  be  at  any 
time  seized  or  taken  in  execution  or  in  attachment  by  any 
creditor  of  Summers,  or  if  Summers  should  make  any  assign- 
ment for  the  benefit  of  creditors,  or  becoming  bankrupt  or 
insolvent  sliould  take  the  ’benefit  of  any  Act  tliat  miglit  be  in 
force  for  bankrupt  or  insolvent  debtors,  tlien  three  months  rent 
in  advance,  calculated  from  the  date  of  assignment,  should 
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immediately  become  due  and  payable,  and  the  said  term  should 
immediately  become  forfeited  and  void ; which  said  indenture 
also  contained  a proviso  for  re-entry  by  the  lessor  on  non-pay- 
ment of  rent,  whether  lawfully  demanded  or  not,  or  non-perfor- 
mance of  covenants,  or  seizure  or  forfeiture  of  the  said  term  for 
any  of  the  causes  aforesaid. 

On  the  24th  of  April,  1900,  Summers  made  an  assignment 
to  the  plaintiff  for  the  benefit  of  his  creditors,  and  on  the  25th 
of  April,  1900,  the  defendant  distrained  for  $100,  being  $40  on 
account  of  rent  due  in  advance  on  the  15th  of  March,  1900,  and 
$60  rent  due  in  advance  on  the  15th  of  April,  1900,  and  on  the 
same  day  the  defendant,  learning  of  the  assignment,  threatened 
to  distrain  for  the  further  sum  of  $120,  when  the  plaintiff  and 
his  solicitor  wrote  to  the  defendant  the  following  letter : 

“ April  25th,  1900. 

Re  Summers  and  7 9 King  street  E. 

You  having  made  a seizure  of  goods  on  above  premises  for 
$100  arrears  of  rent  under  your  lease  dated  15th  July,  1899, 
and  having  threatened  to  make  a seizure  for  $120  now  due  to 
you  for  rent  by  virtue  of  the  assignment  made  to  Fred  Kennedy, 
Esq.,  for  benefit  of  creditors  on  24th  April,  1900,  and  we  having 
requested  you  not  to  proceed  further  at  present  with  said 
seizure  and  threatened  seizure,  we  now  agree  that  we  will  hold 
the  whole  of  the  goods  and  chattels  on  said  premises  subject  to 
your. claim  for  rent,  $220  as  above  mentioned,  in  the  same  way 
as  if  both  seizures  had  been  made  and  were  continued  in  full 
force  until  you  are  paid  in  full ; and  that  we  will,  within  twenty 
days  from  this  date,  pay  you  in  full,  and  will  also  pay  your 
bailiff*’s  charges  on  said  seizure  and  distress  and  a solicitor’s 
charge  of  five  dollars,  and  we  hereby  acknowledge  your  claims 
as  a first  charge  on  said  goods  and  chattels,  and  upon  the 
assignee  making  sale  of  said  goods  or  any  of  them  the  first  pro- 
ceeds thereof  are  to  be  applied  by  us  in  paying  your  claim  and 
charges  in  full  if  payment  has  not  been  theretofore  made,  and 
we  undertake  with  you  accordingly.”  • 

On  the  4th  May,  1900,  the  plaintiff  wrote  to  the  defendant 
as  follows  : “ I elect  to  retain  the  premises  occupied  by  Summers 
at  the  time  of  his  assignment  for  the  unexpired  term  of  his 
lease  from  you,  viz.,  till  15th  July,  1900,  and  I hand  you  here- 
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with  my  cheque  therefor,  covering  the  rent  for  said  period,  and 
also  your  solicitor’s  fee,  $5,  and  $6  demanded  as  bailiff’s  charges, 
in  all,  $231.” 

The  cheque  had  the  words  “as  per  lease  to  15  July,  1900,” 
subscribed  to  it,  and  at  an  interview  which  took  place  at  the 
time  of  the  delivery  of  this  cheque  to  the  defendant,  the  defen- 
dant insisted  that  these  words  so  subscribed  should  be  stricken 
out  and  they  were  stricken  out  by  the  plaintiff. 

At  this  interview  the  defendant,  while  admitting  the  right 
of  the  plaintiff  to  retain  the  demised  premises  for  the  unexpired 
term  of  the  lease  under  which  they  were  held,  insisted  that  the 
lease  was  at  an  end  by  reason  of  the  forfeiture;  that  the  $120 
was  not  rent  but  a penalty  payable  by  the  tenant  for  making 
the  assignment ; and  that  if  the  plaintiff  elected  to  retain  the 
demised  premises  for  the  unexpired  term  he  must  do  so  taking 
practically  a new  lease  upon  the  terms  of  the  original  lease  ; 
such  lease  to  commence  from  the  date  of  the  assignment  and 
the  rent  to  become  payable  by  the  plaintiff  from  that  date,  and 
the  defendant  insisting  that  the  plaintiff  must  pay  this  rent,  the 
plaintiff  gave  the  defendant  his  cheque  for  sixty  dollars, 
expressed  on  the  face  of  it  to  be  for  “ 1 mo.  in  advance  from 
23rd  April,  1900,”  and  subscribed  to  it  were  the  words  “Kent 
paid  under  protest  and  without  prejudice.” 

This  action  was  brought  to  recover  back  the  sixty  dollars  so 
paid,  and  the  learned  Judge  of  the  county  court  dismissed  the 
action  and  the  plaintiff  appealed. 

The  defendant  resisted  the  appeal  on  these  grounds : first, 
that  he  was  entitled  in  law  to  the  sixty  dollars  so  paid : second, 
that  it  was  paid  voluntarily  and  could  not  therefore  be  recovered 
back  : and,  third,  that  the  action  was  of  the  proper  competence 
of  the  division  court  and  should  have  been  brought  in  that 
court. 

I am  of  opinion  that  none  of  these  grounds  is  tenable. 

The  effect  of  the  statute  R.S.O.  1897  ch.  170,  sec.  34,  is  to 
place  the  assignee,  who  has  elected  by  notice  in  writing  under  his 
hand  to  retain  the  premises  occupied  by  the  assignor  at  the 
time  of  the  assignment  for  the  unexpired  term  of  the  lease 
under  which  said  premises  were  held,  in  the  same  position  as 
respects  the  lease,  as  the  assignor  would  have  been  in  liad  the 
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assignment  not  been  made,  the  landlord  in  such  case  being 
entitled  to  the  full  amount  of  the  rent  reserved  by  the  lease  but 
to  nothing  more.  Kennedy 

In  this  case  the  payment  by  the  plaintiff  to  the  defendant  of  macDonell. 
the  $231  paid  and  satisfied  the  full  amount  of  the  balance  of  

Armour,  C.J.O. 

the  rent  reserved  by  the  lease  up  to  the  end  of  the  term,  and 
the  plaintiff  was  entitled  to  retain  the  premises  to  the  end  of 
the  term  without  paying  any  additional  rent. 

The  payment,  therefore,  by  the  plaintiff  to  the  defendant  of 
the  sixty  dollars  was  wholly  without  consideration.  And  it 
cannot,  in  my  opinion,  be  held  to  have  been  a voluntary  pay- 
ment in  such  sense  as  to  disentitle  the  plaintiff  to  recover  it 
back. 

The  defendant  was  insisting  upon  the  payment,  contending 
that  he  was  entitled  to  it,  and  if  his  contention  was  right  he 
could  have  distrained  for  it  any  moment,  and  the  plaintiff  was 
not  bound  to  wait  until  he  had  distrained  for  it  before  paying 
it  as  he  did,  under  protest  and  without  prejudice. 

“ If  one  party  has  the  power  of  saying  to  the  other,  ' That 
which  you  require  shall  not  be  done  except  upon  the  conditions 
which  I choose  to  impose,’  no  person  can  contend  that  they  stand 
upon  anything:  like  an  equal  footing  ” : Mora  an  v.  Palmer 
(1824),  2 B.  & C.  729. 

And  in  that  case  it  was  held  that  the  parties  not  being  on 
equal  terms  the  payment  could  not  be  said  to  be  voluntary. 

See  also  Parker  v.  The  Great  Western  R.  W.  Co.  (1844),  7 
M.  & G.  253. 

In  Carter  v.  Carter  (1829),  5 Bing  406,  Best,  C.J.,  said  : 

“The  great  stand  made  at  the  trial  on  the  part  of  the  defendant 
was  that  this  payment  by  the  plaintiff  was  a voluntary  pay- 
ment. I thought  then,  and  am  still  of  the  same  opinion,  that  it 
was  not  a voluntary  payment.  The  plaintiff  was  liable  to  be 
distrained  on  for  ground  rent.  Having  just  paid  his  rack  rent 
he  prayed  for  time  to  pay  the  ground  rent.  Six  weeks  were 
allowed,  at  the  end  of  which  time  it  was  paid,  but  the  plaintiff* 
knew  he  was  liable  to  distress  though  not  actually  distrained 
on ; and  a payment  under  such  circumstances  is  no  more  volun- 
tary than  a donation  to  a beggar  who  presents  a pistol.” 
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The  division  court  has  no  jurisdiction  in  an  action  in  which 
the  right  or  title  to  any  incorporeal  hereditament  comes  in  ques- 
Kennedy  tion : R.S.O.  1897  ch.  60,  sec.  71. 

Macd\)nell.  dispute  was  an  incorporeal  hereditament  and  the 

right  or  title  to  it  came  in  question  in  this  suit. 

The  appeal  should  therefore  be  allowed,  with  costs,  and 
judgment  entered  in  the  Court  below  for  sixty  dollars,  with 
interest  thereon  from  the  4th  May,  1900,  and  with  county  court 
costs. 

MacMahon,  J.: — I agree. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

Re  The  Merchants’  Life  Association  of  Toronto. 

1901 

Feb.  5.  Vernon  Cases. 

Company — Winding  up — Life  Inmrance — Proof  of  Claim  of  U nmatured  Policy 
Holder  Creditor — R.S.O.  1897  ch.  203. 

The  amount  for  which  the  holder  of  an  unmatured  policy  payable  at  the  death 
of  the  insured  is  to  rank  against  an  insolvent  Life  Insurance  Company  in 
liquidation  under  the  Ontario  Insurance  Act,  R.S.O.  1897  ch.  203,  is  the 
difference  if  any,  at  the  date  of  the  commencement  of  the  winding  up, 
between  and  in  favour  of  the  present  value  of  the  reversion  in  the  sum  assured 
at  the  decease  of  the  life  and  the  present  value  of  a life  annuity  of  an  amount 
equal  to  the  future  premiums  which  would  become  payable  during  the 
estimated  duration  of  the  life  assured. 

This  was  an  appeal  from  a certificate  of  the  Master  in 
Ordinary. 

The  following  facts  are  taken  from  the  judgment  of 
Street,  J.,  in  the  Divisional  Court. 

The  Mercliants’  Life  Association  is  a friendly  society 
formerl}^  carrying  on  the  business  of  life  insurance  under  the 
provisions  of  ch.  203  R.S.O.  1897,  and  now  being  wound  up  as 
insolvent  under  tlie  provisions  of  the  same  Act. 

On  2nd  April,  1896,  tlie  company  issued  a policy  upon  tlie 
life  of  James  Rodney  Vernon  for  $1,000,  payable  at  his  death 
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to  his  wife  Priscilla  C.  Vernon,  should  she  then  be  living,  but 
in  the  event  of  her  death  in  his  lifetime,  then  to  his  personal 
representatives.  The  semi-annual  premium  was  $6.38. 

On  the  same  day  they  issued  another  policy  upon  the  life  of 
Priscilla  C.  Vernon  for  $1,000,  payable  at  her  death  to  her 
husband  James  R.  Vernon,  should  he  then  be  living,  but  in  the 
event  of  his  death  in  her  lifetime,  then  to  her  personal 
representatives.  Semi-annual  premium,  $6.55. 

The  premiums  upon  both  policies  were  duly  paid  to  the  time 
of  the  winding-up  order. 

The  receiver  filed  the  three  schedules  provided  for  by 
section  191  of  the  Act,  and  in  the  “schedule  of  ordinary 
creditors  ” placed  the  name  of  James  R.  Vernon  as  a creditor 
for  35  cents,  and  his  wife  as  a creditor  for  36  cents  as  unearned 
premiums  upon  the  above  policies,  the  particulars  of  which  were 
set  forth  in  the  schedule  as  required  by  the  Act. 

The  Vernons  disputed  the  correctness  of  the  sums  at  which 
their  claims  as  creditors  were  placed  by  the  receiver  upon  the 
schedule,  and  claimed  to  be  entitled  to  the  capitalized  difference 
between  the  increased  premium  which  would  be  required  by  a 
solvent  assurance  company  to  grant  to  the  assured  a policy  for 
the  same  amount,  having  regard  to  the  state  of  health  of  the 
assured,  and  the  premium  formerly  paid  to  the  company  in 
liquidation. 

The  evidence  of  actuaries  and  others  was  taken  before  the 
Master,  and  on  4th  September,  1900,  he  dismissed  the  contention 
of  the  Vernons  for  the  reasons  stated  by  him  as  follows : — 

“ Re  Merchants’  Life  Association. 

Vernon  Policies. 

Having  found  on  the  evidence  that  the  premiums  paid  by 
the  insured  on  the  policies  claimed  in  these  proceedings  gave  no 
present  or  future  actuarial  value  beyond  the  present  yearly 
liability  of  the  association,  during  such  payments,  1 think  the 
statutory  rule  governing  the  claim  of  a withdrawing  insurer 
should  apply  to  the  converse  position,  i.e.,  as  between  the 
withdrawing  company  and  the  insurer. 

Sec.  158,  sub-sec.  (1)  of  the  Insurance  Act  provides  that  an 
insurer,  finding  himself  unable  to  pay  premiums,  may  surrender 
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his  policy  for  a paid-up  policy  for  such  sum  as  the  premiums 
•paid  would  represent. 

No  surrender  value  in  such  a case  could  be  attributed  to 
these  policies  based  on  the  premiums  paid,  and,  following  the 
statutory  rule,  these  claims  must  be  disallowed  with  costs — save 
as  to  the  amounts  certified  by  the  liquidator.” 


CASES. 

The  creditors  appealed  from  this  judgment  to  a Divisional 
Court,  and  the  appeals  were  heard  on  11th  December,  1900, 
before  Falconbridge,  C.J.Q.B.,  and  Street,  J. 


H.  T.  Beck,  for  the  appeal.  The  company  is  being  wound  up 
under  the  Ontario  Insurance  Act,  R.S.O.  ch.  203,  sec.  183  et  seq. 
The  evidence  shewing  that  the  husband  is  insane  and  has  only 
one  or  two  years  to  live,  takes  his  case  out  of  the  ordinary  rules 
as  provided  for  by  tables,  and  his  expectation  of  life  should  be 
considered:  In  re  Albert  Life  Ass.  Co.,  Bells  Case  (1870), 
L.R.  9 Eq.  706  ; In  re  English  Ass.  Co.,  HoldicKs  Case  (1872), 
L.R.  14  Eq.  72,  and  the  Lancaster  Case  referred  to  in  note 
there. 

J.  Howard  Hunter,  contra.  Apart  from  statute  or  express 
contract,  unmatured  policies  create  no  claim  in  the  policy-holder; 
Honour  v.  Equitable  Life  Ass.  Socy,  [1900]  1 Ch.  at  pp.  854^ 
855.  Nor  in  a beneficiary  ; for  a beneficiary  is  not  party  or  privy 
to  the  contract ; his  interest  is  inchoate,  and  subject  to  be  defeated 
by  the  policy-holder  appointing  another  beneficiary : Ontario 
Insurance  Act,  secs.  151  (3),  160  (1),  or  by  the  policy-holder’s 
breach  of  the  conditions.  Where  unmatured  policies  are 
entitled  to  rank,  they  must  be  valued  by  the  standard  tables : 
sec.  149  (2),  without  reference  to  the  policy-holder’s  state  of 
health,  and  winding  up  is  no  ground  for  damages;  The  Albert 
Life  Ass.  Arb’n,  Lancasters  Case  (1871),  16  Sol.  J.  103  (extract 
in  L.R.  14  Eq.  72  n),  jper  Lord  Cairns;  The  European  Ass. 
Socy  Arb’n,  Wallberg's  Case  (1872),  17  Sol.  J.  69,  per  Lord 
Westbury,  both  Judges  disapproving  of  Bells  Case,  L.R.  9 Eq. 
706;  and  when  Holdiclls  Case,  L.R.  14  Eq.  72,  followed  Bells 
Case,  Parliament  forthwith  over-ruled  Bells  Case  and  Holdich’s 
Case  by  35  & 36  Viet.  ch.  41,  secs.  5,  6 (Inip.)  : The  People  of  the 
State  of  New  York  v.  The  Security  Life  Ins.  and  Annuity  Co. 
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(1879),  78  N.Y.  115.  But  in  any  case,  unmatured  policies  of 
friendly  societies  create  no  liability  : Ontario  Insurance  Act, 
secs.  2 (2),  (3),  (5),  (18),  and  191  (5). 

February  5.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  : — The  contract  of  the  insurance  company  is  to  pay 
$1,000  to  the  person  named  in  the  policy  upon  the  death  of  the 
person  whose  life  is  insured,  provided  the  semi-annual  premiums 
are  duly  paid,  and  the  basis  upon  which  the  contract  is  made 
is  presumably  that  the  premiums  so  paid,  when  invested  and 
re-invested,  will,  according  to  the  mortality  tables,  produce  a 
fund  sufficient  to  meet  the  amount  of  the  policy  when  it 
matures,  besides  paying  the  expenses  of  management  in  the 
meantime. 

The  persons  insured  are  willing  to  pay  the  premiums,  but 
the  insurance  company  has  become  unable  to  continue  its 
business,  and  is  obliged  to  break  its  contract  and  to  go  into 
liquidation,  and  the  question  to  be  determined  is  the  amount,  if 
any,  to  which  the  persons  claiming  under  the  policies  are 
entitled  under  the  circumstances. 

In  my  opinion  the  manner  in  which  the  claim  of  a creditor 
under  a policy  such  as  this  is  to  be  ascertained  is  clearly 
indicated,  although  not  actually  defined,  by  sub-sec.  4 of  sec. 
191  of  ch.  203  R.S.O.  1897.  The  receiver  is  there  required  to 
state  the  amount  of  the  policy  and  the  present  value  of  the 
unearned  premiums  taken  as  at  the  date  of  the  commencement 
of  the  winding  up. 

One  of  the  methods  of  ascertaining  the  sum  for  which  a 
policy-holder  is  to  rank  as  a creditor  upon  the  estate  of  an 
insolvent  life  insurance  company  is  that  which  is  set  out  in  the 
judgment  of  Lord  Cairns  in  Lancaster  s Case,  the  text  of  which 
is  to  be  found  in  L.R.  14  Eq.  et  seq.,  as  a note  to  Holdiclis 
Case  there  reported. 

In  Lancaster  s Case  Lord  Cairns  held  that  the  amount  for 
which  the  policy-holder  is  to  be  admitted  to  prove  is  the  differ- 
ence between  the  present  value  of  the  reversion  in  tlie  sum 
assured  at  the  decease  of  the  life,  and  the  present  value  of  a 
life  annuity  of  an  amount  equal  to  the  premiums.  But  the 
premiums  upon  which  the  latter  calculation  was  to  be  based 
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were  not  the  premiums  mentioned  in  the  policy,  but  those 
premiums  minus  the  “loading,”  that  is  to  say,  the  additions 
included  in  them  for  the  purpose  of  paying  the  expenses  of 
management. 

This  method  of  calculating  the  claims  of  policy-holders  upon  ’ 
a winding  up  was  adopted  by  the  Imperial  Parliament  in  the 
Life  Insurance  Companies  Act,  35  & 36  Viet.  ch.  41,  1872,  and 
is  definitely  set  forth  in  the  latter  part  of  the  first  schedule  to 
that  Act. 

I think  it  must  be  taken  that  our  Legislature  intended  to 
adopt  a similar  method  of  valuing  the  claims  of  policy-holders 
here,  otherwise  there  would  be  no  object  in  providing  that  the 
receiver  should  value  the  unearned  premiums.  It  is  true  that 
he  is  not  required  to  state  the  present  value  of  the  sum  assured 
by  the  policy,  but  the  clause  in  question  is  in  any  view 
incomplete,  and  it  is  clear  that  such  a valuation  is  the  necessary 
complement  to  that  of  the  unearned  premiums  which  is 
specially  provided  for,  and  would  be  simply  useless  in  any  other 
view. 

The  section  of  our  Act  to  which  I have  referred  does  not,  in 
my  opinion,  leave  room  for  treating  the  “ premiums  ” of  which 
the  present  value  is  required  to  be  estimated,  as  being  any 
other  than  those  which  are  mentioned  in  the  policy. 

The  55th  clause  of  sec.  2 of  the  Act,  which  interprets  the 
word  “premium,”  defines  it  as  “including  any  valuable  con- 
sideration given  or  promised  for  insurance,”  and  clause  4 of  sec. 

1 91  must  be  interpreted  accordingly  as  referring  to  the 
premiums  for  which  the  company  stipulated  in  the  policy. 

The  appeals  will  therefore  be  allowed  with  costs,  and  the 
matter  will  be  referred  back  to  the  Master  with  instructions 
that  as  of  the  date  of  the  commencement  of  the  winding  up  he 
calculate,  first,  the  present  value  of  the  reversion , in  the  sum 
assured  by  each  policy  at  the  decease  of  the  life  assured ; and, 
second,  the  present  value  of  a life  annuity  of  an  amount  equal 
to  the  future  premiums  which  would  become  payable  during 
the  estimated  duration  of  the  life  assured.  The  difference,  if 
any,  in  favour  of  the  first  calculation  is  the  sum  for  which  the 
creditor  is  entitled  to  rank. 

The  costs  of  the  appeal  should  be  paid  out  of  the  estate. 
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By  the  terms  o£  the  policy,  the  person  named  as  the  benefi- 
ciary is  only  to  take  in  the  event  of  his  or  her  surviving  the 
person  insured,  the  proceeds  of  the  policy  in  the  other  event 
going  to  the  personal  representatives  of  the  person  insured.  It 
will  therefore  be  necessary  that  the  amounts,  if  any,  recovered 
as  the  net  value  of  the  policy  be  paid  into  Court  until  the  event 
happen. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

McPherson  v.  Trustees  S.  S.  No.  7 Usborne.  d.  c. 

1901 

Public  Schools — Agreement  between  Trustees  and  Teacher — Substitutional  Agree- 

ment — Informality  — Onus — Wrongfid  Dismissal — Damages — R.S.O.  1897,  Jan.  K 
ch.  292,  s.  19. 

Where  an  agreement,  afterwards  acted  on  by  the  parties,  is  entered  into  by 
public  school  trustees  and  a teacher  for  securing  his  services  with  the  intention 
that  it  shall  supersede  a previous  agreement  between  them  of  a like  character, 
if  the  second,  by  reason  of  its  invalidity  never  becomes  operative,  the  first 
agreement  will  remain  in  force  and  govern  the  relations  between  the  parties. 

Where  such  an  agreement  is  valid  on  its  face,  and  has  been  acted  upon  for 
several  years,  the  onus  of  proving  invalidity,  by  reason  of  the  requirements  of 
sec.  19  of  the  Public  School  Act,  R.S.O.  1897  ch.  292,  as  to  at  least  two 
trustees  being  present  at  a meeting  adopting  such  an  agreement,  not  having 
been  complied  with,  rests  upon  the  trustees  : and  semble,  the  absence  of 
a formal  minute  of  the  proceedings  of  the  meeting  at  which  the  first  agree- 
ment was  signed  would  not  be  fatal  to  its  validity. 

Semble,  also,  where  public  school  trustees  had  entered  into  such  an  agreement, 
and  had  directed  the  officer,  who  had  the  custody  of  the  seal,  to  affix  it,  and 
both  parties  had  for  two  years  acted  on  it  as  a binding  agreement,  the  fact 
that  the  seal  had  not  been  actually  affixed  would  not  invalidate  the  agreement. 

A teacher  acting  under  an  agreement,  who  has  been  wrongfully  dismissed,  may 
treat  his  discharge  as  a rescinding  of  the  contract  by  the  trustees,  and 
adopting  the  rescission,  is  entitled  to  his  salary  pro  rata  up  to  the  time  of  his 
discharge,  and  thence  to  the  time  of  bringing  his  action. 

The  facts  in  relation  to  this  appeal  are  set  out  in  the 
judgment. 

The  motion  was  argued  on  January  10,  1901,  before 
Meredith,  C.J.C.P.,  and  Falconbridge,  C.J.Q.B. 

J.  B.  Clarke,  Q.C.,  for  the  defendants,  appellants. 

J.  T.  Garrow,  Q.C.,  for  the  plaintiff. 

January  15.  The  judgment  of  the  court  was  delivered  by 
Meredith,  C.J.: — This  appeal  is  from  the  decision  of  the 
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junior  Judge  of  the  county  court  of,  the  county  of  Huron, 
dismissing  a motion  of  the  appellants  for  a new  trial  in  an 
action  brought  in  the  5 th  division  court  of  that  county  by  the 
respondent,  a public  school  teacher,  against  the  appellants,  who 
are  public  school  trustees  of  school  section  No.  7 in  the  town- 
ship of  Usborne,  to  recover  arrears  of  salary  alleged  to  be 
due  to  him  to  the  date  of  the  summons,  June  6th,  1900,  and 
also  salary  at  the  rate  of  $400  per  annum  from  that  date  to  the 
date  of  payment. 

The  latter  part  of  the  claim  is  based  upon  sub-sec.  6 of  sec. 
77  of  the  Public  Schools  Act,  RS.O.  1897,  ch.  292,  which 
is  as  follows  : — 

(6).  If  at  the  expiration  of  a teacher’s  agreement  with  a 
board  of  trustees  his  salary  has  not  been  paid  in  full  the  salary 
shall  continue  to  run  at  the  rate  mentioned  in  the  agreement 
until  paid,  provided  always  that  an  action  shall  be  commenced 
within  three  months  after  the  salary  is  due  and  payable  by  the 
trustees.” 

The  respondent  had  been  employed  by  the  appellants  as 
their  teacher  for  some  years  before  1895,  but  a new  engagement 
began  on  January  1st,  1895,  under  an  agreement  dated  the 
1 7 th  of  December  of  the  previous  year ; by  the  terms  of 
the  agreement  the  employment  was  to  continue  for  a year,  and 
thereafter  from  year  to  year  unless  and  until  it  should  be 
terminated  by  a notice  in  writing,  which  might  be  given  by 
either  party  to  the  other  at  least  one  calendar  month 
previously  and  so  as  to  terminate  on  the  last  day  of  the  calendar 
month.” 

On  September  28th,  1897,  with  the  view  of  providing  for 
a reduced  salary,  another  agreement  was  prepared,  by  which 
it  was  provided  that  the  employment  of  the  respondent  should 
be  for  one  year  from  January  1st,  1897.  It  was  in  the  same 
form  as  the  first  agreement,  both  as  to  the  employment  con- 
tinuing from  year  to  year,  and  as  to  the  termination  of  it  by 
notice,  and  the  salary  was  to  be  $400  per  annum,  instead  of 
$410  as  provided  by  the  first  agreement;  and  the  salary  was 
payable  quarterly  instead  of  yearly. 

This  agreement  was  executed  by  the  trustees  and  by  the 
respondent,  but  the  corporate  seal  was  not  affixed  to  it,  though 
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the  parties  acted  afterwards  upon  it  and  treated  it  as  a valid 
agreement.  It  was  intended  that  the  seal  should  be  affixed,  and 
the  secretary-treasurer,  in  the  respondent’s  presence,  was 
directed  to  affix  it,  but  omitted  to  do  so. 

Difficulties  appear  to  have  arisen  between  the  parties  late  in 
the  year  1899,  owing  to  a majority  of  the  trustees  being 
desirous  of  engaging  another  teacher  at  a lower  salary. 

No  proper  or  sufficient  notice  to  terminate  the  agreements  or 
either  of  them  was  given  by  the  appellants,  though  several 
insufficient  notices  to  that  end  were  served  upon  the  respondent, 
and  the  respondent  continued  to  perform  his  duties  as  teacher 
until  March  7th,  1900,  when,  having  been  notified  to  leave, 
he  did  so. 

The  respondent’s  salary  up  to  January  31st,  1900,  was 
paid,  but  he  was  paid  nothing  more. 

The  appellants  on  January  31st,  1900,  notified  the  respon- 
dent that  the  agreement  of  September  28th,  1897,  was  not 
binding  on  them,  owing  to  the  absence  of  the  seal,  that  they 
were  not  liable  to  pay  any  more  salary  under  it,  and  that 
if  he  attempted  to  continue  teaching  after  that  day  they  would 
take  legal  steps  to  eject  him,  and  on  the  trial  of  the  action  they 
took  the  same  position  as  to  the  invalidity  of  the  later 
agreement. 

The  learned  Judge  upheld  the  appellants’  contention  as  to 
the  invalidity  of  the  later  agreement,  but  came  to  the  conclusion 
that  as  it  was  not  a binding  agreement  the  respondent  had  a 
right  to  rely  on  the  earlier  one,  which  he  thought  remained  in 
operation,  and  having  come  to  the  conclusion,  and  correctly  so 
(the  contrary  indeed  not  having  been  argued  before  us)  that  no 
sufficient  notice  to  terminate  the  agreement  had  been  given  by 
the  appellants,  he  gave  judgment  for  $160  to  cover  the  salary 
from  the  end  of  January  to  the  date  of  the  dismissal,  and  from 
that  time  until  the  bringing  of  the  action. 

I am  inclined  to  the  opinion  that  the  objection  to  the  second 
agreement  is  not  entitled  in  the  circumstances  of  this  case  to 
prevail.  As  I have  said,  it  was  intended  by  both  parties  that 
the  seal  should  be  affixed  to  it,  and  in  the  presence  of  the 
respondent  a direction  was  given  by  the  trustees  to  the  officer 
who  had  the  custody  of  the  seal  to  affix  it.  Both  parties  for 
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two  years  acted  on  it  as  a binding  agreement,  the  respondent 
giving  his  services  at  the  reduced  salary  on  the  faith  that  a new 
and  binding  agreement  had  been  entered  into.  In  these  circum- 
stances, to  permit  the  appellants  to  rely  on  the  omission  to  affix 
the  seal  in  order  to  defeat  the  agreement  would  be  to  permit 
them  to  practice  a gross  fraud  on  the  respondent,  and  authorities 
are  not  wanting  to  support  the  view  that  such  a defence  in  such 
circumstances  cannot  avail. 

It  is  unnecessary,  however,  to  decide  the  case  on  that  ground, 
for  if  the  appellants  are  entitled  to  repudiate  the  second  agree- 
ment as  a binding  agreement  for  want  of  the  seal,  I entirely 
agree  in  the  opinion  of  the  learned  Judge  that  the  respondent  is 
entitled  to  rely  on  the  first  agreement  as  remaining  in  force  and 
governing  the  relations  between  him  and  the  appellants.  That 
agreement  was,  by  its  terms,  to  continue  until  put  an  end  to  in 
the  mode  prgvided  by  it.  It  might  have  been  put  an  end  to,  of 
course,  by  consent  of  the  parties,  but  that  was  never  done.  It 
was  argued  that  though  the  second  agreement  was  inoperative 
to  create  a new  contract,  it  operated  to  put  an  end  to  the  first 
agreement ; but  that  is  clearly  not  so.  It  was  never  contemplated 
that  the  first  agreement  should  come  to  an  end  unless  for  tho 
purpose  of  giving  place  to  the  new  one.  The  new  one,  on  the 
hypothesis  on  which  I am  now  dealing  with  the  case,  never 
became  operative,  and  the  earlier  one,  therefore  was  not 
determined. 

It  follows  that  the  appellants  were  not  justified  in  putting 
the  respondent  out  of  the  school,  and  rendered  themselves  liable 
to  an  action  for  wrongful  dismissal  for  so  doing,  but  that  is  not 
the  only  remedy  which  the  respondent  was  entitled  to  seek. 
Instead  of  suing  for  wrongful  dismissal,  in  which  case  his  claim 
would  be  based  on  the  agreement  as  a still  subsisting  one,  he 
was  entitled  to  treat  his  discharge  as  a rescinding  of  the 
contract  by  the  appellants,  and  to  adopt  that  rescinding,  and  sue 
for  wages  pro  rata  up  to  the  time  of  the  unjustifiable  discharge  : 
Lilley  v.  Erwin,  (1848),  II  A.  & E.  N.S.,  742.  That  he  has 
done,  and  he  seeks  also  to  recover  his  salary  at  the  agreed  rate 
from  the  time  of  the  dismissal  to  the  bringing  of  the  action. 
Both  of  these  sums  he  was  entitled  to  recover,  the  former 
because  he  had  earned  it,  and  the  latter  under  the  provisions  of 
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the  statute,  for  by  the  election  of  the  respondent  to  treat  the 
wrongful  dismissal  as  a rescission  of  the  contract,  the  agreement 
came  to  an  end,  his  salary  was  not  paid  in  full,  and  it  therefore 
continued  to  run  as  the  statute  provides. 

It  was  strenuously  urged  by  Mr.  Clarke  that  the  first  agree- 
ment was  not  a binding  one,  because,  as  he  contended,  the  pro- 
visions of  sec.  19  were  not  complied  with.  The  agreement 
being  valid  upon  its  face,  and  one  that  has  been  acted  upon  for 
several  years,  the  onus  of  proving  its  invalidity  by  reason  of 
anything  for  which  the  section  provides  not  having  been  done, 
was  upon  the  appellants,  and  that  onus,  in  my  opinion,  they 
failed  to  satisfy.  Nothing  was  proved  to  make  it  reasonable, 
much  less  necessary,  to  infer  that  anything  which  sec.  19 
requires  to  be  done  to  give  validity  to  the  acts  and  proceedings 
of  rural  school  corporations  was  omitted  to  be  done  in  the  case 
of  the  first  agreement.  Mr.  Herne’s  evidence  was  relied  on  as 
the  proof  that  no  minute  was  made,  as  the  section  prescribes, 
but  his  knowledge  did  not  extend  as  far  back  as  the  date  of  the 
making  of  the  first  agreement,  and  therefore  proved  nothing  as 
to  it,  or  the  formalities  that  accompanied  the  making  of  it. 

If  I had  been  of  a different  opinion,  I should  have  long 
hesitated  before  coming  to  the  conclusion  that  the  absence  of  a 
formal  minute  of  the  proceedings  of  the  meeting  at  which  the 
first  agreement  was  signed  was  fatal  to  its  validity.  It  is 
reasonable  to  infer  that  the  agreement,  which  was  signed  by  all 
the  trustees,  was  signed  at  a meeting  at  which  all  were  present, 
and  it  would  be  an  extraordinary  condition  of  the  law  if,  where 
all  the  trustees  had  met  and  come  to  an  agreement  with  a 
teacher  and  the  agreement  had  been  duly  executed,  it  must  be 
held  to  be  invalid  merely  because  the  trustees  had  not  made 
and  a majority  of  them  signed  a minute  of  what  had  been  done. 
The  law  is  not,  I think,  so  absurd  as  that,  and  it  may  well  be 
that  the  agreement  itself,  signed  as  the  agreement  in  question 
was,  may  be  treated  as  a compliance  with  the  statute  as  to  the 
minute  to  be  made,  if  the  making  of  a minute  be  essential  to 
the  validity  of  such  an  agreement.  In  my  opinion  the  appeal 
fails  and  must  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 
Homewood  v.  City  of  Hamilton. 


• Way — Non-repair — Opening  in  Sidewalk — Injury  to  Pedestrian — Defective  Eye- 
sight— Want  of  Guard — Municipal  Corporation — Negligence — Liability — 
Relief  over. 

The  plaintiff,  whose  eyesight  was  defective,  was  walking  in  a city  street,  when, 
stepping  towards  a doorway  leading  into  a tavern,  he  stubbed  his  toe  against 
the  step  or  door-sill,  and,  stumbling  back,  fell  into  an  area  in  the  sidewalk 
used  by  the  tavern-keeper,  by  the  permission  of  the  municipality,  for  the 
purpose  of  putting  beer  into  his  cellar,  and  then  open  and  being  used  for  such 
purpose.  A keg  had  been  placed  at  each  of  the  outside  corners  of  the  opening 
as  a warning  to  passers-by  : — 

Held,  that  the  municipality  were  liable  for  negligence  in  leaving  the  opening 
without  an  adequate  guard  ; that  contributory  negligence  could  not  be 
imputed  to  the  plaintiff ; and  that  the  tavern-keeper  was  liable  over  to  the 
defendants. 


Action  to  recover  damages  from  the  corporation  of  the  city 
of  Hamilton  in  respect  of  injuries  sustained  by  the  plaintiff 
falling  into  an  open  area  in  a sidewalk  in  that  city.  The  facts 
appear  in  the  judgments. 

The  action  was  tried  before  Rose,  J.,  without  a jury  at 
Hamilton,  on  the  19th  October,  1900. 

W.  Nesbitt,  Q.C.,  and  J.  G.  Gauld,  for  the  plaintiff. 

MacKelcan,  Q.C.,  for  the  defendants. 

W.  W.  Osborne,  for  William  Hughes,  a third  party. 

October  31.  Rose,  J.: — The  plaintiff  had  defective  vision, 
so  much  so  that  he  said  he  could  not  see  myself  from  the  wit- 
ness box,  a distance  perhaps  of  five  or  six  feet.  He  said  that 
he  could  see  an  object  passing  between  him  and  the  light.  He 
was  walking  along  the  street  in  question  on  the  15th  May 
last,  when,  stepping  towards  a doorway  leading  into  the 
premises  of  the  third  party,  he  stubbed  his  toe  against  the  step 
or  door-sill,  and  stumbling  back  fell  into  an  area  or  opening  in 
the  sidewalk  used  by  Hughes,  the  third  party,  by  the  permission 
of  the  defendants,  for  the  purpose  of  putting  beer  and  other 
goods  into  his  cellar. 

When  the  covering  to  the  opening  was  removed  on  the  day 
in  question  the  servants  of  Hughes  placed  a keg  at  each  of  the 
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outside  corners  of  the  opening  so  as  to  warn  passers-by.  It  was 
also  apparent  that  the  area  was  being  used,  by  the  work  that 
was  then  being  carried  on. 

By  sec.  639  of  the  Municipal  Act,  ch.  223,  R.S.O.  1897, 
municipal  corporations  are  authorized  to  permit  areas  or  open- 
ings to  be  constructed  in  and  under  the  sidewalks  and  streets  of 
their  respective  municipalities.  The  common  case  here  was 
that  this  opening  was  by  the  permission  of  the  defendants. 

I find  that,  by  reason  of  the  work  that  was  being  carried  on 
and  the  placing  of  the  kegs,  the  opening  was  made  so  plain  and 
obvious  as  to  be  necessarily  observable  by  one  in  the  possession 
of  ordinarj^  faculties,  travelling  at  an  ordinary  pace,  and  that 
the  falling  of  the  plaintiff*  into  the  opening  was  occasioned  by 
his  defective  eyesight.  Unless,  therefore,  there  is  a greater 
degree  of  care  rendered  necessary  to  protect  a blind  person 
walking  upon  a sidewalk  than  is  necessary  for  the  protection  of 
the  ordinary  foot  passenger,  the  plaintiff  has  no  reason  to 
complain. 

As  is  said  in  the  second  edition  of  the  American  and  English 
Encyclopaedia  of  Law,  vol.  7,  p.  443,  It  is  clear  that  the  mis- 
fortune of  being  blind  or  deaf  does  not  relieve  the  afflicted 
person  from  the  duty  to  exercise  ordinary  care,  but  rather 
imposes  upon  him  the  duty  of  greater  precautions  to  avoid 
injury.”  I think  that  when  a person  with  defective  vision 
walks  along  the  sidewalk,  the  extra  care  necessary  to  prevent 
him  from  falling  into  openings,  lawfully  made  and  reasonably 
protected,  must  be  taken  by  such  person,  and  that  he  cannot 
call  upon  the  owner  of  the  premises  where  such  openings  are  to 
take  such  extra  care  for  his  protection,  but  can  only  call  upon 
him  for  such  care  as  would  protect  one  in  the  possession  of 
ordinary  faculties,  travelling  at  an  ordinary  pace. 

On  the  facts  of  this  case,  I find  that  there  was  no  negligence 
on  the  part  of  the  third  party,  and  therefore  none  on  the  part 
of  the  defendants,  and  that  the  plaintiff,  by  the  exercise  of  such 
care  as  was  incumbent  upon  him  owing  to  his  defective 
vision,  could  have  avoided  the  accident.  Whether  such  care 
should  have  been  exercised  by  having  an  attendant  or  by  feeling 
his  way  with  the  assistance  of  a staff,  it  is  not  necessary  to 
consider. 
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Reference  may  be  made  to  Shearman  and  Redfield  on  the 
Law  of  Negligence,  5th  ed.,  par.  375,  p.  654,  and  Davenport  v. 
Ruckman  (1868),  37  N.Y.  568. 

The  action  must  be  dismissed  with  costs,  as  also  the  claim  of 
the  defendants  against  the  third  party.  The  costs  of  the  third 
party  must  be  paid  by  the  defendants. 


The  plaintiff  appealed  from  this  judgment  on  the  following 
grounds  : that  the  defendants  allowed  an  opening  to  be  made 
and  maintained  in  their  sidewalk  without  taking  the  necessary 
care  and  precaution  to  prevent  a person  of  deficient  eyesight 
being  injured  ; that  the  plaintiff  exercised  all  necessary  care  and 
precaution  in  walking  upon  the  occasion  in  question ; that  the 
placing  of  two  barrels  in  the  position  shewn  by  the  evidence  did 
not  furnish  such  a protection  as  the  defendants  were  in  duty 
bound  to  furnish. 

The  defendants  also  appealed  from  the  judgment  of  Rose,  J., 
in  so  far  as  it  directed  that  the  third  party  should  recover  costs 
against  the  defendants,  and  also  asked,  in  the  event  of  the 
plaintiff  being  allowed  to  recover  against  the  defendants,  that 
the  defendants  should  have  a judgment  for  the  amount  of  the 
recovery  and  all  costs  over  against  the  third  party. 

Both  motions  were  heard  by  a Divisional  Court  composed 
of  Meredith,  C.J.,  MacMahon  and  Lount,  JJ.,  on  the  19th 
February,  1901. 

W.  Nesbitt,  K.C.,  for  the  plaintiff. 

MacKelcan,  K.C.,  for  the  defendants. 

W.  W.  Osborne,  for  the  third  party. 

March  19.  The  judgment  of  the  Court  was  delivered 
by  MacMahon,  J. : — Hughes  is  the  proprietor  of  a hotel 
abutting  on  Market  street,  and  the  area  or  opening  in  question 
which  the  defendant  corporation  authorized  him  to  make 
in  the  sidewalk  was  four  feet  in  length,  running  east  and 
west  along  the  side  of  the  hotel,  and  two  feet  in  width,  through 
wliich,  as  necessity  required,  he  was  accustomed  to  lower  barrels 
and  keo-s  of  beer  into  his  cellar.  When  not  so  in  use  the 
opening  was  covered  by  an  iron  grating,  with  hinges  attached 
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thereto,  and  which  when  lifted  swung  back  and  rested  against 
the  side  of  the  hotel. 

William  Jeffery,  a teamster  for  a brewery,  was  called  for  the 
defence,  and  said  that  on  the  morning  of  the  15th  May  last  he 
was  delivering  some  barrels  of  beer  at  Hughes’s  cellar,  and  had 
lifted  the  iron  grating  covering  the  area  and  had  swung  it  back 
against  the  wall  of  the  hotel,  and  as  a warning  to  pedestrians 
an  empty  keg,  thirty  inches  high  and  twenty  inches  wide,  was 
placed  at  the  east  and  another  at  the  west  end  of  the  opening. 
He  had  removed  a barrel  of  beer  from  his  waggon  and  had  placed 
it  on  the  sidewalk  ready  to  lower  into  the  cellar,  when  the 
plaintiff,  whose  defective  vision  is  described  in  the  findings  of 
the  learned  trial  Judge,  was  passing  from  the  west  towards  the 
east,  and  when  he  reached  the  east  end  of  the  opening,  turning 
south  to  enter  the  door  of  the  bar-room  of  Hughes’s  hotel, 
he  struck  the  keg  at  the  east  end  of  the  area  with  his  knee,  and 
then  made  another  step  and  stubbed  the  toe  of  his  left  foot 
against  the  doorstep,  causing  him  to  fall  forward,  and  in  an 
effort  to  regain  his  balance  he  fell  backward,  between  the  wall 
of  the  hotel  and  the  keg,  into  the  opening,  causing  a dislocation 
of  one  of  his  shoulders  and  a slight  injury  to  one  of  his  knees. 

John  Mahony,  also  called  for  the  defence,  does  not  differ 
materially  in  the  account  he  gave  as  to  how  the  accident 
happened  from  that  given  by  Jeffery.  Mahony,  however, 
stated  that  the  grating  extended  about  six  inches  east  of  the 
bar-room  door,  i.e.,  it  extended  from  the  west  side  of  the  door 
towards  the  east  side  six  inches. 

Although  the  plaintiff’s  eyesight  was  defective,  he  made 
carriage  cushions  and  whips,  and  was  in  the  habit  of  traversing 
the  streets  of  the  city  of  Hamilton  on  foot,  carrying  those 
articles  with  him  to  sell,  and  he  knew  the  location  of  and 
frequently  visited  Hughes’s  hotel.  To  a person  possessed  of  all 
his  faculties,  the  putting  up  of  a written  or  printed  notice  at 
the  opening  would  have  been  sufficient  to  warn  any  person 
coming  from  either  the  east  or  the  west  and  capable  of  seeing 
and  reading,  of  the  existence  of  the  opening.  But  to  a person 
with  his  organs  of  sight  as  defective  as  the  plaintiff’s,  such  a 
notice  would  be  of  no  avail  as  a danger  signal.  The  only 
protection  in  the  latter  case  would  be  by  stationing  some  one  at 
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the  place  to  warn  such  pedestrains  or  to  erect  and  maintain  a 
proper  guard  during  the  time  the  area  was  allowed  to  remain 
open  in  the  sidewalk. 

In  the  case  of  Jewson  v.  Gatti  (1886),  2 Times  L.K  381, 
441,  an  open  cellar  abutting  on  a footway  was  protected  by  a 
bar,  which  was  insecurely  fastened.  The  plaintiff,  a child  of 
ten,  went  up  to  the  bar  and  leant  upon  it,  when  it  gave  way, 
and  the  plaintiff  fell  into  the  cellar.  The  case  went  to  the 
Court  of  Appeal,  and  a new  trial  was  ordered  ; Lord  Esher, 
M.R.,  saying : “ This  was  a case  of  premises  on  the  highway  in 
a street  where  hundreds  of  persons  and  many  children  were 
passing  up  and  down,  and  the  area  was  left  unprotected,  with- 
out any  due  regard  to  the  safety  of  the  public,  and  that  of  itself 
might  be  sufficient  to  sustain  a case  for  the  plaintiff.  But  there 
was  more  than  that.  For  there  was  painting  going  on  in  the 
cellar,  and  it  must  have  been  known  that  this  would  attract 
children  ; and  then  a bar  was  put  up,  ostensibly  for  the  purpose 
of  protection,  against  which  children  would  naturally  lean  while 
looking  down  into  the  cellar  where  the  painting  was  going  on.” 

Mr.  Beven  in  his  work  on  Negligence,  2nd  ed.,  p.  432,  after 
citing  the  above  passage,  says  : ‘‘  There  seems  a disposition  in 
the  judgment  of  the  Master  of  the  Rolls  to  put  the  case  on  the 
ground  of  a special  duty  owing  to  children,  though  this  is  not 
distinctly  stated.  The  broader  and  more  substantial  ground 
seems  to  be  that  there  was  a dangerous  hole  next  the  highway 
which  there  was  an  obligation  on  the  defendants  to  guard,  and 
if  they  chose  to  guard  it  by  a bar,  that  bar  must  be  sufficient, 
not  merely  to  resist  the  casual  and  inevitable  pushings  of  people 
travelling  along  the  highway,  but  such  acts  as  ordinary  experi- 
ence shews  might  be  reasonably  expected  from  people  using  the 
highway.  Ordinary  people  may  stop,  may  talk,  may  rest,  may 
look  about  them,  may  act  with  great  latitude  without  losing 
their  rights  as  passengers  on  a highway.” 

The  case  of  Davenport  v.  Riickman  and  City  of  New 
York,  37  N.Y.  568,  to  which  the  late  Mr.  Justice  Rose  referred 
in  his  judgment,  is  in  some  of  its  features  not  unlike  the 
present  case.  There  the  plaintiff  sustained  injuries  by  falling 
into  an  excavation  made  in  the  sidewalk  of  a public  avenue  in 
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New  York,  and  not  sufficiently  guarded,  in  front  of  a building 
of  which  Ruckman  was  the  owner. 

The  report  of  the  case  states  : “ The  plaintiff’s  organs  of 
sight  . . . were  affected  by  disease  so  as  to  diminish  her 

powers  of  vision  considerably,  yet  she  could  distinguish  persons 
and  colours,  and  objects  having  a ' distinct  outline.’  ” 

The  defendants  requested  the  trial  Judge  to  charge  that  “ it 
was  negligence  for  the  plaintiff  to  walk  upon  the  sidewalk 
without  a guide  if  she  was  unable  to  determine  for  herself 
whether  it  was  free  from  obstructions  or  excavations.” 

The  Judge  refused  so  to  charge,  but  charged,  in  reference  to 
the  plaintiff’s  negligence  in  going  into  the  street  unattended,  in 
the  actual  condition  of  her  organs  of  sight,  “ that  the  circum- 
stance that  she  was  partially  blind,  and  fell  into  this  opening 
in  the  day-light,  was  not  of  any  importance.”  The  question 
was  “ whether  it  was  so  improper  and  imprudent  for  the 
plaintiff  to  have  gone  into  the  street  unattended,  in  her  then 
condition  of  sight,  that  it  would  be  negligence  on  her  part  to 
do  so.”  But  if  she  “possessed  sufficient  sight  to  give  her  a 
reasonable  assurance  that  she  might  travel  the  streets  safely 
while  they  were  in  a good  and  proper  condition,  in  the  condition 
in  which  the  defendants  were  bound  to  maintain  them,  she 
would  not  be  guilty  of  negligence  in  going  abroad  unattended. 
The  assumption  of  law  must  be  that  the  streets  are  in  good 
condition,  and  the  question  to  be  determined  by  the  jury  was, 
“ Had  the  plaintiff  sight  enough  to  go  with  reasonable  assurance 
of  safety  through  the  streets,”  if  they  were  kept  in  good 
condition  ? The  Judge  also  instructed  the  jury  that  it  was  the 
duty  of  the  defendant  Ruckman  “ to  provide  proper  guards 
for  the  opening,  and  see  that  it  was  safely  kept.” 

The  Court  of  Appeal  in  affirming  the  instructions  so  given 
to  the  jury  said  (p.  573):  “The  streets  and  sidewalks  are  for 
the  benefit  of  all  conditions  of  people,  and  all  have  the  right,  in 
using  them,  to  assume  that  they  are  in  good  condition,  and  to 
regulate  their  conduct  upon  that  assumption.  A person  may 
walk  or  drive  in  the  darkness  of  the  night,  relying  upon  the 
belief  that  the  corporation  has  performed  its  duty  and  that  the 
street  or  the  walk  is  in  a safe  condition.  He  walks  by  a faith 
justified  by  law,  and  if  his  faith  is  unfounded  and  he  suffers  an 
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injury,  the  party  in  fault  must  respond  in  damages.  So,  one 
whose  sight  is  dimmed  by  age,  or  a near-sighted  person  whose 
range  of  vision  was  always  imperfect,  or  one  whose  sight  has 
been  injured  by  disease,  is  each  entitled  to  the  same  rights  and 
may  act  upon  the  same  assumption.  Each  is,  however,  bound 
to  know  that  prudence  and  care  are  in  turn  required  by  him, 
and  that,  if  he  fails  in  this  respect,  any  injury  he  may  suffer  is 
without  redress.  The  blind  have  means  of  protection  and 
sources  of  knowledge,  of  which  all  are  not  aware  ; but  we  are 
not  called  upon  to  give  any  opinion  upon  a case  of  total  blind- 
ness. The  plaintiff  could  see  persons  and  could  distinguish  out- 
lines. If  a post  had  obstructed  her  path,  the  jur^^  might  well 
have  said  upon  this  evidence,  that  she  would  have  seen  and 
avoided  it.  Whether  a hole  in  the  ground  could  be  distin- 
guished by  her  and  avoided,  was  for  the  jury  to  say ; and 
whether  her  power  of  sight  was  sufficient  to  justify  her  in 
walking  the  streets  alone  was  eminently  a question  for  them. 
‘ A reasonable  assurance  of  safety  ’ in  passing  through  the 
streets  when  in  good  condition,  as  submitted  by  the  Judge,  was 
a fair  test  of  capacity.  That  which  is  assured,  is  made  certain, 
secure,  or  fixed,  and  no  better  standard  could  be  presented  than 
a reasonable  certainty  of  safety  in  using  the  streets.” 

In  Smith  v.  Wildes  (1887),  143  Mass.  556,  an  action  for 
injuries  occasioned  to  the  plaintiff,  a blind  man,  while  walking, 
unattended,  along  a street  in  a city,  by  falling  into  a hole  in  the 
sidewalk  of  the  street  in  front  of  the  shop,  left  by  removing  a 
trap-door  for  the  purpose  of  raising  cases  of  goods  from  the 
basement  of  the  shop,  there  was  evidence  that  the  plaintiff  was 
forty-nine  years  old,  used  to  going  about  alone,  and  well 
acquainted  with  the  particular  locality,  and  that  the  defendant 
placed  no  barrier  about  the  hole,  and  no  person  to  warn 
passers-by  of  the  danger,  although  one  side  of  the  hole  was 
guarded  by  the  building,  and  on  each  of  the  other  three  sides 
was  a man  engaged  in  hoisting  goods  from  the  basement ; that 
the  plaintiff,  while  walking  along,  came  against  one  of  the  men, 
did  not  know  what  the  obstacle  was,  and  did  not  stop  to  examine 
it,  but,  supposing  there  would  be  a safe  passage  between  the 
obstacle  and  the  building,  without  asking  any  question,  turned 
to  the  right  and  walked  into  the  hole.  Held,  that  the  questions 
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of  due  care  on  the  part  of  the  plaintiff  and  of  negligence  on  the 
part  of  the  defendant  were  for  the  jury. 

The  Supreme  Court  in  giving  judgment  on  a motion  for  a 
nonsuit  said : ‘‘  The  defendants  caused  a trap-door  to  be 
opened,  leaving  a hole  in  the  sidewalk  of  a much  frequented 
street,  and  put  up  no  rail,  rope,  or  other  barrier  to  keep  persons 
from  walking  into  the  hole,  and  had  nobody  there  whose  special 
business  it  was  to  look  out  for  and  warn  persons  who  might  be 
approaching.  Those  who  were  at  work  there  were  there  for  the 
purpose  of  doing  the  work,  and  not  for  the  purpose  of  warning 
passers-by.  Under  such  circumstances,  the  question  of  the 
defendants’  negligence  must  be  left  to  the  jury.  Nor  can  we 
say,  as  matter  of  law,  that  there  was  such  negligence  on  the 
part  of  the  plaintiff  as  to  prevent  his  recovery.  He  was  forty- 
nine  years  old,  apparently  intelligent,  used  to  going  about  alone, 
well  acquainted  with  this  particular  locality,  and  he  had  a right 
to  rely  to  some  extent  upon  the  supposition  that  pitfalls  would 
not  be  left  unguarded  in  the  sidewalk.  It  cannot  be  laid  down, 
as  a universal  rule,  that  it  is  negligence  for  a blind  man  to  walk 
the  streets  of  Boston  unattended.  Indeed,  so  broad  a proposi- 
tion as  this  is  not  contended  for  by  the  defendants.  Under  all 
the  circumstances  disclosed  in  the  present  case,  it  was  proper  to 
leave  the  question  whether  the  plaintiff  was  negligent  or  not  to 
the  jury.” 

The  difference  between  the  present  case  and  Davenport  v. 
Ruckman,  37  N.Y.  568,  is  that  in  the  latter  case  the  plaintiff 
walked  into  the  excavation  made  in  the  sidewalk,  while  in  the 
case  in  hand  the  plaintiff  had  passed  the  long  side  of  the  open- 
ing— which  was  the  most  dangerous  part  of  it — and  turning 
south  he  had  only  two  steps  to  take  before  reaching  his  destina- 
tion— the  hotel  door — when  in  making  the  second  step  he 
stubbed  his  toe,  causing  him  to  fall  backward  into  the  cellar. 
The  stubbing  of  the  toe  against  the  step  is  what  might  happen 
at  any  time  to  a person  whose  vision  was  perfect,  causing  him 
to  fall  forward,  and  in  the  endeavour  to  regain  his  balance  the 
result  might  be  what  actually  happened  to  the  plaintiff  here — 
his  falling  into  the  opening. 

Supposing,  instead  of  stubbing  his  toe,  the  plaintiff  had 
slipped  on  a banana  peel,  which  had  a like  effect  upon  him  in  so 
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far  as  causing  him  to  fall  into  the  opening ; or  supposing,  as  he 
reached  the  step  at  the  entrance  to  the  hotel,  instead  of  stubbing 
his  toe,  he  was  jostled  by  some  one  coming  out  of  the  hotel, 
causing  him  to  fall  backward  into  the  opening.  In  any  of  the 
cases  put,  the  proximate  cause  of  the  injury  would  be  the 
leaving  of  the  area  without  sufficient  protection. 

When  it  is  remembered  that  the  plaintiff  was  in  the  con- 
stant habit  of  walking  through  the  streets  of  Hamilton  ; that 
he  could  see  objects  .between  himself  and  the  light ; that  he 
knew  the  locality  very  well,  and  visited  it  frequently  ; and 
having  regard  to  the  fact,  although  he  would  have  fallen  from  the 
stubbing  of  his  toe,  he  would  not  have  been  precipitated  into  the 
opening  but  for  the  negligence  of  the  defendants  in  leaving  the 
area  without  an  adequate  guard ; it  is  impossible  to  conceive 
how  contributory  negligence  can  be  imputed  to  him.  As  said 
in  Shearman  and  Redheld  on  Negligence,  5th  ed.,  para.  92:  “As 
there  is  a natural  presumption  that  every  one  will  act  with  due 
care,  it  cannot  be  imputed  to  the  plaintiff  as  negligence  that  he 
did  not  anticipate  culpable  negligence  on  the  part  of  the 
defendant.” 

Counsel  agreed  that  in  the  event  of  our  finding  that  the 
plaintiff  was  entitled  to  recover,  the  damages  should  be  assessed 
at  $250. 

There  will  be  judgment  against  the  defendants,  the  city  of 
Hamilton,  for  $250  and  costs,  together  with  the  costs  of  this 
motion ; and  the  corporation  of  Hamilton  will  have  judgment 
in  their  favour,  after  the  entry  of  such  judgment  against  them 
by  the  plaintiff,  to  recover  over  from  the  third  party,  Hughes, 
the  amount  of  the  judgment  to  be  entered  for  the  plaintiff 
against  the  corporation  of  Hamilton,  including  the  plaintiffs 
costs  taxed  herein  and  the  costs  of  the  defendant  corporation 
occasioned  by  the  defending  the  said  action  of  the  plaintiff. 

E.  B.  B. 
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Clarke  v.  Rutherford. 

Discovery — Examination  for — Second  Trial — Ride  439. 

A party  to  an  action  may  be  orally  examined  before  the  trial  touching  the 
matters  in  question  : Rule  439. 

Held,  that  a trial  which  has  proved  abortive  by  the  disagreement  of  the  jury  or 
by  the  granting  of  a new  trial  is  not  a trial  within  the  meaning  of  the  Rule. 
Leitch  V.  Grand  Trunk  R.W.  Go.  (1888-90),  12  P.R.  541,  671,  13  P.R.  369, 
considered. 

Where  the  defendant  had  not  been  examined  before  the  first  trial,  and  the 
judgment  thereupon  had  been  set  aside  and  a new  trial  ordered,  the  plaintiff 
was  allowed  to  examine  the  defendant  before  the  second  trial. 

Semble,  that  if  there  had  been  an  examination  of  the  defendant  before  the  first 
trial,  a second  examination  might  be  an  abuse  of  the  process  of  the  Court. 

An  appeal  by  the  defendant  from  an  order  of  the  local  Judge 
at  Stratford  requiring  the  appellant  to  attend  for  examination 
for  discovery  at  his  own  expense,  he  having  refused  to  attend 
upon  an  appointment  issued  by  the  plaintiff.  The  action  was, 
at  the  time  the  appointment  was  issued,  about  to  be  brought 
on  for  trial  a second  time,  a new  trial  having  been  directed  by  a 
Divisional  Court  on  the  12th  November,  1900.  The  defendant 
had  not  been  examined  for  discovery  before  the  former  trial, 
but  was  called  as  a witness  on  his  own  behalf  at  such  trial  and 
examined  and  cross-examined. 

The  appeal  was  heard  by  Meredith,  C.J.,  in  Chambers,  on 
the  25th  February,  1901. 

L.  G.  McCarthy , for  the  appellant,  contended  that  the 
plaintiff  had  no  right  to  examine  for  discovery  at  this  stage. 

Strachan  Johnston,  for  the  plaintiff,  contra. 

March  1.  Meredith,  C.J.  : — This  is  an  appeal  from  an  order 
of  the  local  Judge  at  Stratford  directing  the  defendant  to  attend 
for  examination  for  discovery  at  his  own  expense,  he  having 
refused  to  attend  upon  an  appointment  issued  for  his  examination. 

The  point  raised  is  as  to  whetlier,  where  there  has  been  a 
trial  of  the  action  and  the  judgment  has  been  set  aside  and  a 
new  trial  directed,  it  is  competent  for  a party  to  examine  the 
opposite  party  under'  Con.  Rule  439,  wliich  provides  that  “a 
party  to  an  action  or  issue  whether  plaintift*  or  defendant,  or  in 
the  case  of  a corporation,  one  of  tlie  officers  of  such  corporation. 
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The  question  arose  in  the  case  of  Leitch  v.  Grand  Trunk 
R.W.  Co.  (1888-90),  12  P.K  541,  671,  13  P.R.  369.  Under  the 
Consolidated  Rules  of  1888,  the  corresponding  Rule  was  Rule 
487,  the  language  of  which  is  the  same  as  that  of  the  present 
Rule,  as  far  as  the  point  in  question  is  concerned,  but  under  the 
provisions  of  the  Common  Law  Procedure  Act  and  Chancery 
Orders  as  to  discovery  the  words  “before  trial”  were  not  used. 
In  the  case  referred  to,  an  order  was  obtained  after  an  abortive 
trial  (the  jury  having  disagreed)  for  the  examination  of  an 
officer  of  the  defendants  for  discovery.  Application  was  made 
to  Mr.  Justice  MacMahon  to  set  aside  that  appointment,  and  he 
set  it  aside  upon  the  ground  that  the  person  proposed  to  be 
examined  had  been  called  as  a witness  at  the  trial,  and  he  was 
of  opinion  that  in  such  a case  the  right  to  examine  did  not  exist. 
His  decision  is  reported  in  12  P.R.  541. 

There  was  an  appeal  to  a Divisional  Court,  and  the  order  of  my 
learned  brother  MacMahon  was  there  reversed.  The  then  Chief 
Justice  in  delivering  judgment  said  (12  P.R.  at  p.  675)  : “I  do 
not  think  that  it  can  be  laid  down  as  a rule  that  a person  who 
was  liable  to  be  examined  for  the  purpose  of  discovery,  and  was 
not  examined  before  the  trial,  but  was  examined  at  the  trial  as 
a witness,  cannot  be  examined  for  the  purpose  of  discovery  after 
the  trial,  which  has  proved  abortive  either  by  the  disagreement 
of  the  jury  or  by  the  granting  of  a new  trial.”  The  present 
Chief  Justice  of  the  Queen’s  Bench,  though  he  did  not  dissent, 
did  not  concur  in  that  view. 

The  case  was  appealed  to  the  Court  of  Appeal:  13  P.R.  369. 
Two  only  of  the  J udges  appear  to  have  expressed  opinions  upon 
the  point  in  question.  Mr.  Justice  Osier,  at  p.  364,  said  that  he 
was  clear  that  the  Court  ouglit  not  to  interfere  “on  any  other 
ground,  such  as  that  the  order  for  examination  was  made  after 
an  abortive  trial  at  whicli  the  plaintiff  might  have  obtained  the 
information  he  now  seeks  if  he  had  chosen  to  allow  the  memor- 
andum book  to  be  produced.”  And  Mr.  Justice  Maclennan  said, 
at  p.  385:  “Tlie  trial  which  was  had  was  abortive,  the  case  has 
not  yet  been  tried,  and  the  real  trial  has  yet  to  take  place;  and 
tlie  Rule  says  the  examination  may  be  liad  before  the  trial,  and 

I-] 


ONTARIO  LAW  REPORTS. 


277 


I do  not  think  it  makes  any  difference  that  he  was  examined  at 
the  former  trial;  all  that  now  goes  for  nothing,  since  the  case  is 
to  be  tried  again.” 

Mr.  Justice  Maclennan  appears  to  have  treated  the  case  as 
governed  by  Kule  487,  which  had  come  into  force  while  the 
proceedings  were  pending,  and  which  made  the  change  by  using 
the  words  “before  the  trial,”  which  were  not  in  the  previous 
provisions.  It  is,  I think,  plain  from  these  cases  tliat  the  two 
Judges,  Mr.  Justice  Osier  and  Mr.  Justice  Maclennan,  at  all 
events,  would  have  come  to  the  conclusion  that  upon  the  terms 
of  the  present  Rule  where  the  trial  has  proved  abortive,  as  it 
has  done  in  this  case,  there  is  the  right  to  examine. 

Under  the  old  system  where  there  was  a trial  which  was 
abortive  by  the  disagreement  of  the  jury,  the  practice  was  not 
* to  allow  any  costs,  because  it  was  an  abortive  trial  and  in  fact 
no  trial.  I think  that  the  Rule  is  to  be  read  as  meaning,  before 
the  real  trial  of  the  action,  and  I entirely  agree  in  what  was 
said  in  the  cases  to  which  I have  referred  by  the  learned  Judges 
who  expressed  opinions  upon  the  point,  that  a trial  which  has 
proved  abortive  by  the  disagreement  of  the  jury  or  by  the 
granting  of  a new  trial  is  not  a trial  within  the  meaning  of  the 
Rule. 

In  this  particular  case  there  was  not  an  examination  of  the 
defendant  before  the  trial.  If  there  had  been,  a different  case 
would  have  been  presented,  and  perhaps  the  order  would  not 
stand,  as  jn  that  case  it  might  be  deemed  an  abuse  of  the  process 
of  the  Court. 

In  my  opinion  the  order  appealed  from  is  right,  and  the 
appeal  should  be  dismissed.  The  costs  will  be  to  the  plaintiff  in 
any  event  of  the  action. 


Meredith,  C.J. 
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March  25. 


Defamation — Pleading — Statement  of  Defence — Striking  out — Embarrassment. 


In  an  action  for  slander  the  plaintiff,  a merchant  and  a Senator,  complained  of 
words  spoken  by  the  defendant  to  the  effect  that  the  plaintiff  had  paid  $50,- 
000  to  the  Government  for  his  title,  and  was  advertising  in  Europe  that  he 
was  made  a Senator  by  the  people  of  Canada  because  of  the  benefits  conferred 
upon  them  by  his  discovery  in  pills  ; the  innuendo  being  that  the  plaintiff  had 
corruptly  bribed  members  of  the  Government  and  had  purchased  the  office  of 
Senator,  etc. 

In  paragraph  2 of  his  defence  the  defendant  pleaded  that,  if  he  did  speak  the 
words,  they,  even  with  the  innuendo,  were  not  libellous,  and  he  denied  the 
innuendo,  and  said  that  without  it  the  words  were  not  libellous  : — 

Held,  that  this  was  not  open  to  objection,  and  not  embarrassing. 

Paragraph  3 justified  the  slander,  and  asserted,  in  addition,  that  the  plaintiff 
did  pay  to  the  Government,  either  directly  or  indirectly  or  through  some 
member  thereof  (to  the  defendant  unknown)  or  to  some  person  or  persons  (to 
the  defendant  unknown),  the  sum  of  $50,000  “ in  order  that  he,  the  plaintiff, 
might  be  appointed  a Senator  ; ” and  did  advertise  as  alleged  ; and  that  the  • 
particulars  were  well  know  to  the  plaintiff,  but  not  to  the  defendant : — 

Held,  not  embarrassing  nor  open  to  objection. 

By  paragraph  4 the  defendant  alleged  that,  if  he  did  speak  the  words,  he  did  so 
not  as  stating  a fact,  but  as  stating  a rumour,  which  was  generally  believed 
throughout  Canada ; — 

Held,  that  the  defendant  was  not  at  liberty  to  allege  by  way  of  defence  that  the 
• words  actually  spoken  were  different  from  those  charged  in  the  statement  of 
claim  to  have  been  spoken  and  to  plead  as  to  those  other  words  something 
either  by  way  of  answer  or  in  mitigation  of  damages  ; and  this  paragraph 
should  be  struck  out. 

Beaton  v.  Intelligencer  Printing  and  Publishing  Co.  (1894),  22  A.R.  97, 
distinguished. 

Bassamv.  Budge,  [1893]  1 Q.B.  571,  followed. 

Held,  also,  that  the  remaining  paragraphs  of  the  defence,  which  were  pleaded 
to  a hypothetical  case,  which  might  never  arise,  and  could  arise  only  on  an 
amended  statement  of  claim,  were  objeetionable  and  should  be  struck  out. 


An  application  by  the  plaintiff  to  strike  out  certain  portions 
of  the  statement  of  defence  in  an  action  of  slander,  heard  by 
Mr.  Winchester,  the  Master  in  Chambers,  on  the  19th  January, 
1901. 

J.  H.  Moss,  for  the  plaintiff. 

W.  R.  Riddell,  Q.C.,  for  the  defendant. 

January  21.  The  Master  in  Chambers: — This  is  an 
action  for  slander,  the  words  complained  of  being  set  out  in  the 
3rd  paragraph  of  the  statement  of  claim  as  follows : — 

“ Senator  Fulford  paid  $50,000  to  the  Government  for  his 
title,  and  is  now  advertising  in  Europe  that  he  was  made  a 
Senator  by  the  people  of  Canada  because  of  the  incalculable 
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benefits  that  had  been  conferred  upon  them  by  his  discovery  in 
pills.” 

And  the  following  innuendo  is  added : ‘‘  Meaning  and 
implying  thereby  that  the  plaintiff  had  corruptly  bribed 
members  of  Her  Majesty’s  Privy  Council  in  Canada,  and  had, 
by  means  of  bribery  and  of  corrupt  and  dishonest  practices, 
obtained  his  appointment  to  the  position  and  office  of  Senator  of 
the  Dominion  of  Canada,  and  was  unworthy  of  the  confidence 
and  trust  of  the  people  of  Canada  or  of  Her  Majesty  in  his  said 
office  of  Senator,  and  that  the  plaintiff',  by  reason  of  such 
corrupt  and  dishonest  practices,  was  unfit  to  occupy  the  office 
of  Senator  of  the  Dominion  of  Canada,  and  had  been  guilty  of 
the  crime  of  purchasing  or  giving  a reward  or  profit  for  the 
purchase  of  his  said  office  of  Senator  of  the  Dominion  of 
Canada,  and  further  meaning  and  implying  by  the  said  words 
that  the  plaintiff  was  publishing  and  was  in  the  habit  of 
publishing  false  and  misleading  advertisements,  boasting  of  his 
appointment  to  the  said  office,  and  falsely  exaggerating  the 
value  of  the  medicines  manufactured  by  him.” 

In  his  defence  the  defendant,  in  the  2nd  paragraph  thereof, 
states  that  “ he  denies  the  innuendo,  and  says  that  without  such 
innuendo  the  said  words  are  not  libellous;”  and  in  the  3rd 
paragraph,  after  pleading  justification,  he  states  : “ The  plaintiff 
did  pay  to  the  Government  of  Canada,  either  directly  or 
indirectly,  or  through  some  member  thereof  (to  the  defendant 
unknown),  or  to  some  person  or  persons  (to  the  defendant 
unknown),  on  behalf  of  the  said  Government,  the  said  sum  of 
$50,000  in  order  that  he,  the  plaintiff,  might  be  appointed  a 
Senator  of  the  Dominion  of  Canada.  The  plaintiff  did  advertise  ' 
as  alleged  in  the  said  words.  The  particulars  are  well  known 
to  the  said  plaintiff,  but  not  to  the  defendant.”  The  4th  and 
5th  paragraphs  are:  “4.  And,  if  the  defendant  did  speak  and 
publish  the  words  set  out  in  the  3rd  paragraph  of  tlie  state- 
ment of  claim,  he  so  spoke  and  published  them  not  as  stating  a 
fact,  but  as  stating  that  there  was  a current  rumour  to  the 
effect  mentioned,  and  the  said  words  were  not  used  as  a 
statement  of  fact  by  the  defendant,  but  as  a statement  that 
there  was  a current  rumour  to  such  effect,  which  was  generally 
believed  throughout  Canada.” 


Master  in 
Chambers. 
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“ 5.  If  it  appear  at  the  trial  as  the  fact  is  and  as  alleged  in 
the  last  preceding  paragraph  hereof  mentioned,  the  defendant 
will  contend  that  this  will  entitle  him  to  a verdict,  but  if  it  be 
held  for  the  plaintiff  that  this  is  not  a complete  defence,  or  if 
an  amendment  be  asked  for  and  granted  to  the  plaintiff,  the 
defendant  then  further  pleads  as  follows:”  And  then  follow 
paragraphs  6,  7,  8,  9,  and  10  of  the  statement  of  defence. 

The  plaintiff  moves  to  strike  out  the  portions  of  the  defence 
above  set  out  on  the  ground  of  irrelevancy,  and  that  they  are 
embarrassing  and  not  properly  pleaded,  and  that  they  hinder 
and  delay  a fair  trial  of  the  action. 

As  to  that  part  of  the  2nd  paragraph  complained  of,  the 
pleading  does  not  follow  the  usual  form  in  denying  the  meaning 
of  the  words  spoken.  This  may  be  amended. 

As  to  the  3rd  paragraph,  the  part  objected  to  forms  parti- 
culars of  the  justification,  but,  instead  of  being  particulars  of 
the  words  alleged  to  have  been  uttered,  they  assume  to  justify 
different  words,  namely,  “ in  order  that  he,  the  plaintiff,  might 
be  appointed.”  This  is  improper  and  must  be  struck  out,  with 
liberty  to  amend  as  the  defendant  may  be  advised. 

As  to  the  4th  paragraph,  this  is  in  reality  in  mitigation  of 
damages,  and  should  have  been  so  pleaded.  In  Beaton  v. 
Intelligencer  Printing  and  Publishing  Co.  (1894),  22  A.K  97, 
it  was  held  that  the  defendant  could  plead  to  damages,  and  that 
it  was  not  necessary  to  expressly  plead  such  a defence  as  being 
to  damages.  Following  that  decision,  I allow  this  paragraph  to 
remain  in. 

As  to  the  remaining  paragraphs,  they  are  pleaded  to  some 
imaginary  amendment,  which  the  trial  Judge  will,  if  necessary, 
permit  the  plaintiff  to  make  at  the  trial.  On  such  an  event 
happening,  these  paragraphs  may,  if  properly  pleaded,  be 
allowed,  but  until  then  they  are  certainly  embarrassing,  and 
must  be  struck  out.  The  defendant  to  be  at  liberty  to  amend 
within  four  days  as  he  may  be  advised.  Costs  to  the  plaintiff 
in  any  event. 


Both  the  defendant  and  the  plaintiff  appealed  from  the 
order,  and  the  appeals  were  heard  by  Meredith,  C.J.,  in 
Chambers,  on  the  1st  March,  1901. 
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W.  R.  Riddell,  K.C.,  for  the  defendant. 

J.  H.  Moss,  for  the  plaintiff. 

March  25.  Meredith,  C.J.: — Appeal  by  the  defendant 
from  an  order  of  the  Master  in  Chambers  dated  the  21st 
January,  1901,  directing  certain  parts  of  the , statement  of 
defence  to  be  struck  out,  and  motion  by  the  plaintiff  to  vary  the 
order  by  directing  paragraph  4 also  to  be  struck  out. 

The  action  is  for  slander  alleged  to  have  been  spoken  of  the 
plaintilf  in  respect  of  his  office  of  Senator  of  the  Dominion  of 
Canada  and  his  business  as  a merchant. 

The  defamatory  words  alleged  to  have  been  spoken  are  set 
out  in  paragraph  3 of  the  statement  of  claim,  and  are  as  follows: 
Senator  Fulford  paid  ^50,000  to  the  Government  for  his 
title,  and  is  now  advertising  in  Europe  that  he  was  made  a 
Senator  by  the  people  of  Canada  because  of  the  incalculable 
benefits  that  had  been  conferred  upon  them  by  his  discovery  in 
pills and  an  innuendo  is  set  out  in  the  same  paragraph. 

By  paragraph  1 of  the  statement  of  defence  the  defendant 
denies  all  the  allegations  contained  in  the  statement  of  claim. 

By  paragraph  2 he  pleads  that,  if  he  did  speak  and  publish 
the  words  mentioned  in  paragraph  3 of  the  statement  of  claim, 
those  words,  even  with  the  innuendo,  are  not  libellous,  aiid  he 
denies  the  innuendo,  and  says  that  without  it  the  words  are  not 
“ libellous.” 

This  paragraph  seems  to  me  not  open  to  objection,  and 
certainly  not  embarrassing,  and  I am  therefore  unable  to  agree 
with  the  learned  Master’s  decision  that  the  last  line  and  a half 
must  be  struck  out. 

Nor  do  I agree  with  his  decision  as  to  paragraph  3,  directing 
all  of  it  except  the  first  two  and  a half  lines  to  be  struck  out. 
Paragraph  3 is  pleaded  as  a justification  of  the  words  alleged  to 
have  been  spoken  because  of  their  truth,  which  is  asserted. 
Then  follow  as  particulars  statements  of  alleged  facts.  The 
exception  taken,  as  I understand,  is,  that  the  allegation  is  that 
the  money  said  to  have  been  paid  by  the  plaintiff  was  paid  in 
order  that  he  might  be  appointed  a Senator. 

I am  unable  to  understand  how  this  statement  can  be 
deemed  embarrassing,  or  wli}^  it  is  open  to  objection.  The 
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defendant  in  the  part  of  the  paragraph  which  is  left  to  stand 
has  in  proper  form  justified,  and  it  seems  to  me  somewhat 
hypercritical  to  say  that  it  is  not  sufficient  in  giving  his 
particulars  of  the  justification  for  the  defendant  to  allege  that 
the  payment  was  made  in  order  that  the  plaintiff*  might  be 
appointed,  the  words  charged  being  that  the  money  was  paid 
for  the  title.  Most  people  would,  I apprehend,  conclude  that 
one  who  had  paid  a sum  of  money  in  order  to  procure  his 
appointment  to  an  office  was  not  inaptly  or  unjustly  said  to 
have  paid  it  for  his  title,  using  that  word  as  meaning,  as  it  is 
used  in  the  plaintiff’s  pleading,  the  appointment  to  the  office. 

Paragraph  4 is  as  follows  : 

“ And,  if  the  defendant  did  speak  and  publish  the  words  set 
out  in  the  third  paragraph  of  the  statement  of  claim,  he  so 
spoke  and  published  them  not  as  stating  a fact  but  as  stating 
that  there  was  a current  rumour  to  the  effect  mentioned,  and 
the  said  words  were  not  used  as  a statement  of  fact  by  the 
defendant  but  as  a statement  that  there  was  a current  rumour 
to  such  effect,  which  was  generally  believed  throughout  Canada.” 

This  paragraph  the  Master  did  not  order  to  be  struck  out, 
and  his  refusal  to  order  it  to  be  struck  out  forms  the  ground  of 
the  plaintiff’s  motion. 

Two  objections  are  made  to  it : (1)  that,  if  the  statements 
which  it  contains  can  be  pleaded  at  all,  they  are  not  and  should 
not  be  pleaded  as  an  answer  to  the  action,  but  should  be 
confined  to  the  damages ; and  (2)  that  the  defendant  is  not  at 
liberty  to  allege  by  way  of  defence  that  the  words  actually 
spoken  were  different  from  those  charged  in  the  statement  of 
claim  to  have  been  spoken,  and  to  plead  as  to  those  other  words 
something  either  by  way  of  answer  or  in  mitigation  of  damages. 

The  pleading  of  paragraph  4 is,  I think,  open  to  both  of 
these  objections.  Beaton  Intelligencer  Printing  and  Pub- 
lishing Co.,  22  A.R.  97,  was  relied  on  by  Mr.  Riddell,  but,  as 
was  pointed  out  by  Mr.  Moss,  the  question  arose  there  on 
demurrer,  and  determined  nothing  as  to  the  right  of  the  plain- 
tiff* to  invoke  the  provisions  of  the  Consolidated  Rule  on  which 
the  plaintiff  in  this  case  relies  * to  have  the  pleading  stricken 

* Rule  298.  See  also  Rule  2G1. 
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out  as  embarrassing,  unless  amended  so  as  to  make  it  a pleading 
as  to  damages. 

Rassam  v.  Budge,  [1893]  1 Q.B.  571,  isa  direct  authority 
against  the  pleading  on  the  second  objection  taken  to  it. 

The  remaining  paragraphs  of  the  statement  of  defence  were, 
in  my  opinion,  rightly  ordered  to  be  struck  out. 

They  are,  as  the  Master  points  out,  pleaded  to  a hypothetical 
case,  which  may  never  arise,  and  if  it  does  arise  can  do  so  only 
on  an  amended  statement  of  claim,  when  they  can  be  introduced, 
if  the  defendant  desires  to  plead  them,  by  an  amended  statement 
of  defence,  and  they  are  open  to  the  same  objection  which  I 
have  held  to  be  well  taken,  on  the  authority  of  Rassam  v. 
Budge,  to  paragraph  4. 

The  order  of  the  learned  Master  will,  therefore,  be  varied  by 
striking  out  so  much  of  it  as  relates  to  paragraphs  2 and  3 of 
the  statement  of  defence,  and  by  adding  paragraph  4 to  the 
paragraphs  directed  to  be  stricken  out. 

The  costs  of  the  motion  and  of  the  appeal  will  be  in  the 
cause. 

The  defendant  should  be  given  a reasonable  time  to  amend 
his  statement  of  defence,  and,  if  the  parties  do  not  agree  as  to 
the  time  to  be  allowed  for  that  purpose,  the  matter  may  be 
spoken  to. 


Meredith,  C.J. 
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The  Board  of  Education  of  the  City  of  London 

V. 

The  Corporation  of  the  City  of  London. 


Public  Schools — Board  of  Education — Municipal  Corporations — Annual  Estimate 

of  Expenses— Taxes — R.S.O.  1897  ch.  292,  secs.  10,  62,  sicb-secs.  4,  9,  sec.  67 

— lb.  ch.  293,  secs.  4,  15,  sub-secs.  2,  5,  sec.  33. 

The  annual  estimate  required  to  be  submitted  by  boards  of  education  and 
other  public  school  trustees,  to  the  municipal  council,  of  the  expenses  of  the 
schools  under  their  charge  for  the  twelve  months  next  ensuing,  should  be  of 
the  same  character  as  the  estimates  of  municipal  councils  for  the  purpose  of 
striking  the  municipal  yearly  rate,  and  contain  the  like  details  as  those  upon 
which  the  board  or  trustees  have  based  their  own  calculations,  and  not 
merely  state  a certain  sum  as  required. 

The  municipal  council  has  the  right  and  it  is  its  duty  to  take  some  care  that  it 
is  not  made  the  instrument  by  which  any  excess  of  the  powers  of  a board  or 
trustees  are  given  effect  to  by  levying  for  them  any  sum  which  the  law  does 
not  authorize  them  to  exact. 

This  action  was  brought  to  compel  the  defendants  to  levy 
upon  their  ratepayers  a certain  sum  for  repairs  and  improve- 
ments to  school  houses  and  school  property  in  the  city  of 
London.  The  circumstances  of  the  case  are  fully  set  out  in  the 
judgment. 

The  action  was  tried  at  the  London  autumn  non-jury 
sittings  on  November  19th  and  26th,  1900,  before  Mere- 
dith, J. : — 

I.  F.  Hellmnth,  and  G.  H.  Ivey,  for  the  plaintiffs. 

T.  G.  Meredith,  for  the  defendants. 

February  23.  Meredith,  J.: — The  substantial  part  of  this 
action  is  the  claim,  of  the  plaintiffs,  to  an  order,  of  this  Court, 
compelling  the  municipal  council  of  the  defendants,  to  levy, 
upon  the  ratepayers  of  the  city  of  London,  the  sum  of  $17,400, 
for  the  alleged  purpose  of  repairs  and  improvements  to  school 
houses,  and  school  property,  in  that  city. 

After  several  ineffectual  interlocutory  applications  for  such 
an  order,  the  case  came  on  for  trial,  towards  the  end  of  the 
month  of  November  last,  wlien,  for  the  reason  then  given,  I 
expressed  the  opinion  tliat,  whatever  might  be  the  strict  riglits 
of  tlie  parties  in  regard  to  tlie  matters  in  controversy,  in  the 
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discretion  of  the  Court,  to  be  exercised  at  that  time,  no  such 
order  could  rightly  be  made. 

The  plaintiffs  then  abandoned  that  claim,  and  asked  for  the 
judgment  of  the  Court  upon  the  questions  of  law,  which  they 
asserted  are  in  dispute  between  the  parties,  and  which  are 
disclosed  in  the  pleadings  and  upon  the  evidence  taken  at  the 
trial.  The  defendants  did  not  appear  to  concur  in  this,  but  the 
case  was  argued  accordingly,  and  I assented  to  the  plaintiffs’ 
request,  but^  of  course,  confine  my  judgment  to  such  questions 
as  are  raised  in  the  pleadings  and  disclosed  in  the  evidence. 

The  plaintiffs  submitted,  to  the  defendants’  council,  two 
statements,  of  the  proposed  expenses  of  the  schools  under  the 
plaintiffs’  charge  the  first,  on  the  2nd  of  April,  amounting  to 
$121,100.65  ‘‘for  the  year  ending  on  the  31st  day  of  Decem- 
ber ” the  other,  on  the  21st  of  May,  amounting  to  $123,089.56, 
“ for  the  12  months  next  following  the  15th  of  May  ” — the  date 
of  the  statement. 

But  there  was,  and  is,  no  dispute  as  to  any  part  of  either  of 
these  large  sums,  except  the  one  item,  “ Repairs  and  improve- 
ments $17,400,”  which  is  exactly  the  same  in  each  of  the 
statements. 

The  defendants  are  the  corporation  of  the  city  of  London, 
not  the  municipal  council  of  that  corporation. 

The  plaintiffs  are  the  board  of  education,  for  the  same  city, 
and,  under  “ The  Public  Schools  Act,”  R.S.0. 1897  ch.  292,  sec.  10, 
and  “ The  High  Schools  Act,”  ih.  ch.  293,  sec.  4,  they  have  the 
powers  of  both  public  and  high  school  trustees  : see  In  re 
Board  of  Education  and  Corporation  of  Perth  (1876),  39 
U.C.R.  34. 

And  it  is  within  their  power,  and  their  duty — among  other 
things — to  repair,  and  keep  in  order,  the  schoolhouse,  fences, 
and  other  school  property  : “ The  Public  Schools  Act  ” sec.  62, 
sub-sec.  4 ; “ The  High  Schools  Act,”  sec.  15,  sub-sec.  2. 

And  : 

“ To  submit  to  the  municipal  council,  on  or  before  the 
“ 1st  day  of  August,  or  at  sucli  time  as  may  be  required 
“ by  the  municipal  council,  an  estimate  of  tlie  expenses 
“ of  the  schools  under  tlieir  cliarge  for  tlie  twelve  months 
“ next  following  the  date  of  application,”  in  respect  of 
public  schools  : “ The  Public  Schools  Act,”  sec.  62,  sub-sec.  9. 
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And: 

“To  apply  to  the  municipal  council  or  councils  liable 
“ under  this  Act  on  or  before  the  1st  day  of  August,  or  at 
“ such  time  as  may  be  required  by  the  municipal  council 
“ for  such  sums  of  money  as  the  board  may  require  for  the 
“ maintenance  of  the  high  school  for  the  twelve  months 
“ next  following  the  date  of  application,  exclusive  of  all 
“ fees  from  the  pupils  and  other  sources,  and  all  appropria- 
“ tions  from  the  legislature  and  municipal  council  of  the 
“ county ; and  for  such  additional  sum  as  they  may  deem 
“ expedient  for  permanent  improvements  for  the  same 
“ period  of  time  not  exceeding  five  hundred  dollars,”  in 
respect  of  high  schools  : “ The  High  Schools  Act,”  sec.  15, 
sub-sec.  5. 

And: 

“ The  council  of  every  municipality  shall  levy  and 
“ collect  upon  the  taxable  property  of  the  municipality  (or 
“ of  the  sections  in  the  case  of  rural  schools),  in  the  manner 
“ provided  in  this  Act,  and  the  Municipal  and  Assessment 
“ Acts,  such  sums  as  may  be  required  by  the  trustees  for 
“ school  purposes ; and  shall  pay  the  same  to  the  treasurer 
“ of  the  public  schools  board  from  time  to  time  as  may  be 
“ required  by  the  board  for  teachers’  salaries  and  other 
“ expenses  ” : “ The  Public  Schools  Act,”  sec.  67  (1). 

And  also  : 

“ The  municipal  council  or  councils  of  every  high  school 
“ district  shall  levy  and  collect  each  year  from  their  respec- 
“ tive  municipalities  such  sum  or  sums  as  the  trustees  of 
“ the  high  school  may  deem  necessary  for  the  maintenance 
“ of  the  hicrh  school  in  addition  to  that  received  from  the 
“ county  council  and  other  sources  under  this  Act,  and  a 
“ further  sum,  not  exceeding  five  hundred  dollars,  in  any 
“ one  year,  if  required  by  the  trustees  for  permanent 
“ improvements,  and  the  said  sum  shall  be  levied  by  one 
“ uniform  rate  over  the  whole  district  ” : “ The  High 
Schools  Act,”  sec.  33  (1). 

The  plaintiffs  had  been  requested  by  the  defendants’  council 
to  submit  their  “estimates  of  their  probable  receipts  and  expendi- 
ture for  the  current  year,  1900,”  to  the  council,  by  March  19th. 
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Now  these  things  are  obvious  : (1)  that  neither  estimate  was 
furnished  within  the  time  fixed  by  the  council ; and  (2)  that 
the  first  estimate  was  not,  as  both  Acts  require,  for  the  twelve 
months  next  following  the  date  of  application. 

Nor,  in  my  opinion,  was  either  of  them  in  respect  of  this 
item,  such  “ an  estimate  ” as  the  defendants’  council  had  a right 
to  require,  and  the  plaintiffs  were  bound  to  submit,  under  the 
provisions  of  “ The  Public  Schools  Act.”  The  item  relates  to 
public  schools,  or  public  school  property,  only ; not  to  the 
collegiate  institute. 

Under  “ The  Public  Schools  Act,”  it  was  the  plaintiffs’  duty, 
to  submit,  to  the  defendants’  council,  at  such  time  as  that 
council  requii^ed  it,  “ an  estimate  of  the  expenses  of  the  schools 
under  their  charge  for  the  twelve  months  next  following  the 
date  of  application.” 

But  that  is  not  required  under  The  High  Schools  Act.” 
Under  that  Act  the  plaintiffs  are  required  only  “ to  apply  for 
such  sums  of  money  as  the  board  may  require  for  the  mainten- 
ance of  the  high  school  for  the  twelve  months  following  the 
date  of  application,  exclusive  of  all  fees — and  for  such  addi- 
tional sum  as  they  may  deem  expedient  for  permanent  improve- 
ments for  the  same  period  of  time  not  exceeding  five  hundred 
dollars.” 

I do  not  find  the  word  ''  improvements  ” used  in  “ The  Public 
Schools  Act,”  except  in  sec.  16  (2),  and  it  is  one  of  such  wide 
import  as  to  include  many  things  which  the  Act  does  not 
authorize  the  board  to  indulge  in,  without  the  consent  of  the^ 
municipal  council,  or  the  ratepayers.  Its  use  in  this  item 
makes  the  item  more  objectionable.  Much  more  objectionable 
than  if  the  words  had  been  merely  repairs  and  renewals.  And 
the  limit  placed  upon  the  board’s  power  to  thus  lev}^  for 
“ permanent  improvements,”  not  more  than  five  hundred  dollars, 
for  high  school  purposes,  would  indicate  that  that  is  the  utmost 
amount  the  board  could  rightly  ask  for  such  purposes  without 
power  expressly  given  : see  “ The  High  Schools  Act,”  sec.  1, 
sub-sec.  8. 

Judicial  decisions,  and  opinions,  have  placed  their  stamp 
upon  the  meaning  of  the  word  estimate,”  in  question  in  this 
action. 
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In  School  Trustees  of  Port  Hojje  v.  The  Town  Council  of 
Port  Hope  (1855),  4 C.P.  418,  it  was  held  by  the  Full  Court 
of  Common  Pleas,  that  an  estimate  requiring  “ £500  for  pur- 
chasing a site  for  a central  schoolhouse,  and  £2,000  for  the 
erection  of  a schoolhouse  thereon,”  was  insufficient. 

And  in  In  re  School  Trustees  and  Corporation  of  Mount 
Forest  (1869),  29  U.C.R.  422,  Morrison,  J.,  in  delivering  his 
judgment  (which  was  concurred  in  by  Wilson  J.),  said  : 

“ In  my  judgment  the  object  and  intention  of  the  statute 
was,  that  the  trustees  should  prepare  a regular  estimate,  stating 
the  probable  sum  that  they  would  require,  say,  in  a case  like 
the  one  before  us,  for  the  erecting  of  a schoolhouse  of  brick, 
50  X 60,  two  storeys  high,  and  at  such  a place,  as  the  case  may 
be,  and  so  much  for  furnishing  it,  and  stating  the  time  when  the 
sums  would  be  required,  in  fact  furnishing  the  council  with  the 
like  details  upon  which  they,  the  trustees,  based  their  calcula- 
tions ; not,  as  contended  here,  the  statement  of  a certain  sum  in 
a resolution  of  the  trustees.” 

And  In  re  School  Trustees  of  South  FredericJcsburgh  (1876), 
37  U.C.R.  534,  Hagarty,  C.J.,  said,  at‘p.  537  : “ I hold  that  the 
council  of  the  township  has  a right  to  know  the  purposes  for 
which  the  money  is  required  by  the  school  trustees.” 

Again,  in  In  re  School  Trustees  and  Corporation  of  Sand- 
wich (1864),  23  U.C.R.  639,  Draper,  C.J.,  in  delivering  the 
judgment  of  the  Court  of  Queen’s  Bench,  said  : ‘'We  think 
that  preparing  an  estimate  means  something  more  than  resolv- 
ing to  make  application  to  the  town  council  for  a lump 
sum  of  money  for  the  erection  of  school  premises.  There 
should  be  something  to  shew  that  proper  inquiries  and 
calculations  have  been  made,  from  which  they  conclude  that 
the  sum  named  would  be  adequate  for  the  purpose  intended ; 
something  in  short  which  has  led  them  to  the  conclusion  that 
the  sum  asked  for  is  necessary  and  will  be  sufficient  for  the 
object.  Without  this  we  do  not  see  how  they  can  be  said  to 
have  prepared  an  estimate  to  lay  before  the  municipal  council.” 
And  again,  the  provisions  of  “The  Municipal  Act,”  R.S.O. 
1897,  ch.  223,  secs.  277  (1)  (a)  and  (8),  404,  405,  408,  435  (4) 
and  596,  also  throw  liglit  upon  the  meaning  of  the  word 
estimate,”  indicating  that  the  estimate  of  the  school  board  is 
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meant  to  be  of  the  character  of  the  municipal  councils’  estimate 
for  the  purpose  of  striking  the  municipal  yearly  rate. 

So  far  as  the  evidence  goes,  it  appears  that  not  only  was 
there  no  such  estimate,  in  regard  to  the  disputed  item,  ever  sub- 
mitted to  the  municipal  council,  but  none  such  was  ever  made 
for  the  benefit,  or  use,  of  the  plaintiffs,  or  the  members  of  the 
board. 

There  ought,  at  least,  to  have  been  information  as  to  the 
schools  to  be  repaired  and  improved,  and  the  amounts  required 
in  respect  of  each,  as  well  as  some  indication  of  the  nature  and 
extent  of  the  repairs  and  improvements.  Why  indeed  should 
not  the  estimate  made  for  the  school  board  be  itself  sent  to  the 
council  ? There  are  not  two  separate  estimates  mentioned  in 
the  statute.  The  necessity  of  the  thing  requires  an  estimation 
by  items  of  the  sums  required  for  school  purposes,  just  such  as 
the  council  must  have  for  the  purpose  of  striking  their  rate. 
Why  should  that  differ  from  the  “ estimate  ” to  be  submitted  to 
the  council  ? 

No  one  denies — it  is  indisputable — that  the  plaintiffs  are  an 
independent  corporation,  generally  speaking,  and  when  acting 
in  good  faith  and  within  their  powers,  in  no  way  subject  to  the 
supervision,  or  control,  of  the  municipal  council,  or  any  other 
body  or  person. 

From  these  facts,  the  impression  is  made,  upon  some  minds, 
that  the  council  can  have  no  rightful  concern,  in  any  way, 
regarding  the  money  required  by  the  school  board,  and  that, 
therefore,  it  is  enough  for  the  board  to  state  merely  the  amount 
required  by  them. 

But  the  fallacy  of  that  impression  lies  in  this,  that  it 
assumes  that  the  school  board  can  neither  do  any  wrong,  nor 
make  any  mistake. 

To  me  it  seems  equally  clear  and  indisputable,  that  the 
municipal  council  has  the  right — indeed,  that  it  is  its  duty — 
to  take  some  care  that  it  is  not  made  the  instrument  by  which 
any  intentional,  or  unintentional,  excess  of  the  powers  of  the 
school  board  are  given  effect  to  by  levying  for  them  anyf^sum 
of  money  which  the  law  does  not  authorize  tlieni  to  exact. 

Not  only  may  the  council  so  prevent  a levy  ultra  vires~oi 
tlie  school  board  but,  indeed,  any  ratepayer  may  rightly  bring 
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an  action,  on  behalf  of  himself  and  all  other  ratepayers,  to 
prevent  both  corporations,  if  the  municipal  council  failed  to 
protect  them,  from  proceeding  to  make  the  unwarranted  levy. 

School  boards  have  not  unlimited  power  to  tax.  Their 
power  is  limited  by  the  purposes  for  which  they  may  raise  and 
expend  money,  and  in  some  instances  by  the  amounts  they  are 
expressly  prevented  exceeding.  So  that  if,  they  act  in  good 
faith,  and  are  kept  within  their  rights,  they  cannot  very 
grievously  burden  the  taxpayer,  without  the  consent  of  the 
ratepayers,  or  of  the  municipal  council. 

In  this  case,  the  sum  usually  required  for  the  purpose  of 
repairs,  was  suddenly  increased  to  more  than  five  times  the 
average  amount  of  the  previous  five  years,  and  more  than  seven 
times  that  which  may  be  said  to  have  been  the  usual  sum — 
from  about  $2,100  to  about  $2,500 — and  there  were  other 
circumstances  (including  the  letter  of  the  plaintiffs’  chairman, 
of  the  14th  of  April)  calculated  to  raise  suspicion  that  the  sum 
in  question  was  not  sought  in  good  faith  for  the  purpose 
mentioned,  but  was  so  increased  to  force  the  council,  against 
their  judgment,  to  consent  to  the  issue  of  certain  debentures, 
which  the  plaintiffs  had  asked  for,  and  the  defendants’  council, 
acting  within  their  power,  had  declined  to  consent  to  without 
submitting  the  question  to  the  ratepayers,  or  to  effect  the  same 
object,  under  a cover  of  a levy  for  repairs  and  improvements. 

I do  not  find  whether  or  not  the  sum  in  question  was  asked 
for  for  that  improper  purpose,  for  the  case  was  not  tried  out  as 
to  the  facts  ; but  there  were  grounds  for  suspicion,  and  whether 
there  were  or  not  the  council  was  quite  within  their  right  in 
asking  for  a real  estimate  in  regard  to  this  sum,  and  the 
plaintiffs  erred  in  den3ung  their  right  to  it,  and  refusing  it. 

I do  not  determine  any  question  of  waiver  because  (1)  such 
questions  depend  upon  the  facts,  and  all  the  evidence  as  to  the 
facts  was  not  given,  and  (2)  however  determined  they  would 
not  affect  the  result  ; but,  I may  say,  that,  as  far  as  the 
evidence  went,  it  seemed  to  shew,  that  there  was  a waiver  by 
the  municipal  council,  of  the  limitation  they  intended  to  give 
upon  the  time  within  which  the  estimate  should  be  submitted, 
but  there  was  no  waiver  of  any  of  their  rights  in  regard  to  the 
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form  of  the  estimate,  or  in  regard  to  any  information  they  were 
entitled  to  from  the  plaintiffs. 

This  disposes,  I think,  of  all  the  questions  which  I was 
asked  to  decide,  and  which  were  argued  before  me. 

The  plaintiffs  failed  in  the  action  (they  abandoned  the 
substance  of  it  at  the  trial);  it  must,  therefore  be  dismissed. 

Ordinarily,  in  accordance  with  the  general  rule,  that  the 
successful  party  is  entitled  to  his  costs  from  the  unsuccessful 
party,  it  would  be  dismissed  with  costs ; but  there  appears  to 
me  to  be  a sufficient  reason  for  departing  from  that  rule,  and 
leaving  each  of  the  parties  to  pay  their  own  costs. 

The  case  is  a peculiar  one  in  some  of  its  aspects.  It  pre- 
sents these  somewhat  anomalous  features.  In  substance  it  is 
an  action  by  the  ratepayers,  as  represented  by  the  plaintiffs, 
against  the  same  ratepayers,  as  represented  by  the  defendants, 
to  compel  a levy  of  $17,400,  upon  themselves;  an  action  which 
they  resist,  opposing  it  upon  all  possible  grounds  of  defence  ; 
and  an  action,  the  cost  of  which  on  both  sides,  they  must  pay, 
whatever  the  result  may  be  ; and,  that  being  so,  nothing  would 
be  gained  to  them  by  awarding  costs  to  either  of  the  parties 
from  the  other.  It  is  altogether  in  their  interests  to  leave  each 
of  the  parties  to  pay  their  own  costs,  and  so  save,  to  the  rate- 
payers, the  additional  costs  which  would  be  occasioned  by  a 
taxation  between  party  and  party ; a course  in  which  I am  sure 
all  parties  and  persons  concerned  will  concur. 

This  action  will,  therefore,  be  dismissed,  without  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Challoner  V.  Township  of  Lobo  et  al.  (No.  2). 


Appeal — Effect  of  Allowing — Non- Appealing  Party — Costs. 

Action  to  restrain  a township  corporation  and  a contractor  from  constructing  a 
drain  authorized  by  by-law  of  the  township.  The  judgment  of  the  High 
Court  granted  an  injunction  against  and  ordered  costs  to  be  paid  by  both 
defendants,  and  ordered  the  corporation  to  indemnify  the  contractor  if  he 
paid  them.  The  corporation  appealed  to  the  Court  of  Appeal,  making  the 
contractor  a respondent ; the  latter  appeared  at  the  hearing  of  that  appeal, 
but  did  not  himself  appeal.  The  appeal  was  allowed  with  costs  : — 

Held,  that  the  result  of  allowing  the  corporation’s  appeal  was  that,  as  the 
plaintiff’s  right  to  recover  against  the  contractor  depended  upon  his  right  to 
recover  against  the  corporation,  the  action  must  be  dismissed  as  against  both 
defendants,  but  the  contractor  could  have  no  costs  of  the  appeal. 

Semble,  that  he  should  have  his  costs  below  against  the  plaintiff. 

Peterkin  v.  McFarlane  (1881),  6 A.R.  254,  Re  Gabourie,  Casey  v.  Gabourie 
(1887),  12  P.R.  252,  Esdaile  v.  Payne  (1889),  40  Ch.D.  520,  and  Dilke  v. 
Douglas  (1880),  5 A.R.  63,  distinguished. 

McDermott  v.  McDermott  (1870),  3 Ch.  Ch.  38,  approved. 

Motion  by  the  plaintiff  for  the  direction  of  the  Court  of 
Appeal  as  to  the  form  of  the  certificate  to  be  issued  shewing 
the  judgment  of  the  Court  pronounced  on  the  7th  January^ 
1901,  {ante  p.  156),  allowing  an  appeal  by  the  defendant  corpora- 
tion from  the  judgment  of  Meredith,  C.J.  (32  O.R.  247).  The 
judgment  of  the  Court  of  Appeal,  as  pronounced,  was  that  the 
appeal  should  be  allowed  with  costs  and  the  action  dismissed 
with  costs.  The  defendant  Oliver  had  served  notice  of  appeal, 
but  had  not  prosecuted  his  appeal.  He  was  made  a party  and 
was  represented  by  counsel  upon  the  argument  of  his  co-defen- 
dants’ appeal. 

The  motion  was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  IStli  March,  1901. 

Aylesworth,  K.C.,  for  the  plaintiff. 

H.  J.  Scott,  K.C.,  for  the  defendant  corporation. 

R.  U.  McFlierson,  for  the  defendant  Oliver. 

Mardi  13.  Tlie  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.  : — Action  to  restrain  construction  of  a drain 
autliorized  by  by-law  of  Lobo.  The  defendant  Oliver  is  the 
contractor  by  wliom  the  works  autliorized  were  being  executed. 
Judgment  was  given  at  the  trial  for  the  plaintiff*  against  both 
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defendants,  declaring  the  by-law  invalid  and  restraining  the 
defendants  and  each  of  them  from  constructing  or  continuing 
the  drain,  etc.,  etc.  Both  defendants  were  ordered  to  pay  the 
plaintiff’s  costs,  and  the  township  was  ordered  to  indemnify 
Oliver  if  he  paid  them.  The  township  of  Lobo  appealed; 
Oliver  did  not ; he  was  made  a party  respondent,  and  appeared 
on  the  argument  and  proposed  to  support  Lobo’s  appeal,  but 
was  not  heard. 

The  plaintiff  contends  that  Oliver  not  having  appealed  the 
judgment  against  him  must  stand. 

Several  cases  were  cited,  but  I think  that  they  are  easily 
distinguishable. 

In  Peterkin  v.  McFarlane  (1881),  6 A.B.  254,  no  further 
relief  seems  to  have  been  sought  against  the  estate  represented 
by  the  non-appealing  defendant.  I do  not  see  that  even  the 
question  of  costs  against  him  was  involved.  The  only  inquiry 
directed  against  him  was  as  ancillary  to  a redemption  suit.  If 
the  appealing  defendant  succeeded  in  maintaining  the  defence 
set  up  by  the  supplemental  answer  which  he  was  permitted  to 
file,  there  would  be  an  end  of  the  whole  case  against  all  the 
defendants.  If  he  failed,  there  seemed  to  be  no  reason  to 
deprive  the  plaintiff  of  the  advantage  of  such  a judgment  as  he 
had  against  the  estate  represented  by  the  non-appealing  defen- 
dant, who  or  whose  predecessor  had  admitted  the  plaintiff’s 
right  to  redeem  so  far  as  he  was  concerned. 

In  Re  Gabourie,  Casey  v.  Gahourie  (1887),  12  P.K  252, 
two  legatees,  by  appealing  from  the  Master’s  report,  had  suc- 
ceeded in  charging  the  executor  with  their  share  of  a certain 
sum  which  he  had  lost  to  the  estate.  Other  legatees  who  did 
not  appeal  would  not  profit,  nor  would  it  have  been  right  that 
they  should  profit,  by  that  appeal  so  as  to  fix  the  executor 
with  a further  liability  to  them  also.  They  were,  therefore, 
forced  to  ask  leave  to  bring  their  own  appeal. 

In  Esdaile  v.  Payne  (1889),  40  Ch.  D.  520,  the  action  was 
against  various  occupiers  of  property  within  a parish  for 
arrears  of  tithes  commutation  payable  in  respect  of  the  par- 
ticular property  occupied  by  each  defendant.  There  was  a 
judgment  for  the  plaintiff  against  all  the  occupiers,  for  the 
commutation  payable  by  each  in  respect  of  his  own  property. 
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Ultimately  some  of  the  defendants  appealed  to  the  House  of 
Lords,  and  their  appeal  was  allowed  on  the  ground  that  the 
Challoner  Statute  of  Limitations  was  a good  defence.  Here  also  the  final 
Township  of  success  of  the  appealing  defendants  did  not  enure  to  the  benefit 
Lobo  (No.  2).  of  those  who  had  not  appealed,  who  did  not  claim  through  the 
Osier,  j.A.  others,  and  who  had  not  in  the  litigation  raised  the  defence 
^ which  proved  successful  in  the  case  of  their  co-defendants. 

There  were,  in  eftect,  several  judgments  against  different  parties 
for  different  demands.  It  was  plainly  necessary  that  each 
should  have  appealed  from  the  judgment  against  himself. 

Dilke  V.  Douglas  (1880),  5 A.R.  63,  is  a somewhat  complicated 
and  not  well  reported  case,  so  that  it  is  not  until  it  is  carefully 
read  that  the  meaning  of  the  last  paragraph  (much  relied  on)  on 
p.  82  is  intelligible.  It  is  simply  this : that,  as  the  defendant 
Duffy  did  not  appeal  (though  at  one  place  in  the  report  she  is 
spoken  of  as  an  appellant),  the  decree  against  her,  which  was 
held  to  be  right,  merely  stood,  and  she  was  not  ordered  to  pay 
the  costs  of  the  appeal.  Her  position  was  contrasted  with  that 
of  the  defendant  Douglas,  who  was  in  the  same  boat  with  her 
below,  but  who  did  appeal,  and  whose  appeal  was  dismissed 
with  costs.  The  appeal  of  the  other  defendants  on  a ground 
not  open  to  Duffy  or  Douglas  was  allowed  with  costs. 

In  the  present  action  no  case  was  made  for  relief  against 
Oliver  except  through  the  case  made  against  the  principal 
defendant,  the  township,  and  the  plaintiff  was  not  entitled  to 
recover  against  him  unless  he  established  his  case  against  Lobo 
by  defeating  the  by-law.  What  should  the  trial  Judge  have 
done — what  decree  made — had  he  decided  in  accordance  with 
what  this  Court  has  held  to  be  the  law?  He  must  have  dis- 
missed the  action  against  both  defendants.  And  that,  I think, 
must  be  the  result  of  our  judgment  now,  even  though  Oliver 
did  not  formally  appeal.  He  seems  to  have  been  made  a 
respondent,  so  that  he  was  really  before  the  Court.  He  can 
have  no  costs  of  the  appeal,  though  he  should  probably  have 
his  costs  below  against  tlie  plaintiff*  in  tlie  usual  way. 

The  case  of  McDermott  v.  McDermott  (1870),  3 Ch.  Ch.  38, 
supports  this  conclusion. 
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McLaughlin  v.  Stewart  et  al. 

Mortgage — Action  for  Foreclosure — Parties — Irregularity — Appeal  from  Report. 

An  action  for  foreclosure  and  possession  was  begun  by  a mortgagee  against  the 
mortgagor  and  a tenant  of  the  lattfer  in  possession.  The  tenant  entered  an 
appearance  disputing  the  amount,  and  pending  the  action  the  mortgagor 
dispossessed  her  by  other  means.  Judgment  by  default  was  obtained  by  the 
plaintiff  against  the  mortgagor,  without  taking  any  notice  of  the  tenant  : — 
Held,  that  this  was  irregular  ; the  action  should  have  been  dismissed  or 
discontinued  as  against  her. 

Upon  the  reference  directed  by  the  judgment  and  in  his  report  the  Master 
continued  the  tenant  as  a defendant  by  original  action,  and  also  added  her  as 
a party  in  his  office  by  serving  her  with  a notice  to  incumbrancers,  although 
she  was  not  a subsequent  incumbrancer  : — 

Held,  that  her  name  should  be  struck  out  both  as  an  original  and  added  party, 
upon  her  appeal  from  the  report,  notwithstanding  that  she  had  not  moved  to 
discharge  the  notice  served  upon  her. 

Cowan  V,  Allen  (1896),  26  S.C.R.  292,  followed. 

An  appeal  by  the  defendant  M.  Stewart  from  the  report  of 
the  Master  at  Windsor  in  a mortgage  action,  and  a motion  by 
the  plaintiff  to  amend  the  same  report  by  computing  and  allow- 
ing interest  on  interest  from  the  8th  February,  1901,  upon 
the  mortgages  of  the  plaintiff  and  defendant  M.  Nutson,  respec- 
tively, for  six  months  from  that  date.  The  facts  are  stated  in 
the  judgment. 

The  appeal  and  motion  were  heard  b}^  Boyd,  C.,  in  the 
Weekly  Court,  on  the  12th  March,  1901. 

J.  H.  Moss,  for  the  defendant  M.  Stewart. 

F.  A.  Anglin,  for  the  plaintiff. 

March  13.  Boyd,  C.  : — The  proceedings  are  in  a very  irre- 
gular shape  throughout.  The  writ  was  issued  against  the 
defendant  Stewart,  as  tenant  in  possession  of  the  mortgaged 
premises,  and  against  her  co-defendant,  the  mortgagor,  seeking 
foreclosure.  The  defendant  Stewart  entered  an  appearance  dis- 
puting the  amount  claimed.  Judgment  was  entered  on  the 
24tli  October  against  the  mortgagor,  by  default,  and  it  was 
referred  to  tlie  Master  to  take  the  accounts — no  notice  of  the 
defendant  Stewart  in  tlie  judgment.  So  that  tlie  record  in  that 
regard  is  incomplete.  Tlie  explanation  offered  ife,  that  Murphy, 
the  mortgagor,  liad  pending  action  obtained  judgment  for  pos- 
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session  against  Mrs.  Stewart  as  an  overholding  tenant,  and  that 
she  had  vacated  possession,  so  that  it  became  unnecessary  to 
prosecute  , the  action  as  against  her.  If  so,  it  should  have  been 
dismissed  or  discontinued. 

Next,  in  the  report  of  the  Master  Mrs.  Stewart  is  continued 
as  defendant  by  original  action,  and  is  also  brought  in  as  a 
party  added  in  the  Master’s  office.  She  was  added  by  being 
served  with  notice  to  incumbrancers : Rule  744;  Form  77.  Her 
solicitor  attended  and  made  protest  against  the  proceedings  in 
the  Master’s  office,  and  took  no  further  part  or  action  till  this 
motion  by  way  of  appeal  from  the  report. 

It  is  not  pretended  that  Mrs.  Stewart  is  a subsequent  incum- 
brancer, and  the  notice  served  had  no  pertinence  to  her  situa- 
tion (whatever  it  may  be)  with  reference  to  the  mortgaged 
premises.  According  to  Cowan  v.  Allen  (1896),  26  S.C.R.  292, 
this  defendant  so  added  may  object  by  way  of  ’appeal  from  the 
report  to  what  has  been  done,  and  is  not  compelled  to  move  to 
discharge  the  notice  served  upon  her. 

I think  the  proper  course  is  to  strike  out  her  name  as 
original  defendant,  and  also  her  name  as  added  in  the  Master’s 
office,  and  that  she  should  stand  free  from  being  affected  by  any- 
thing done  in  this  action.  The  plaintiff  should  pay  the  costs  of 
this  appeal,  to  be  set  off  against  any  costs  already  ordered  to  be 
paid  by  Mrs.  Stewart,  pro  tanto. 

As  to  the  other  motion,  by  the  plaintiff,  to  amend  the  report 
by  computing  compound  interest,  the  Master  certifies  it  was  an 
error  or  omission  on  his  part,  and  this  may  be  rectified  at  the 
plaintiff’s  own  expense. 


T.  T.  R. 
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[DIVISIONAL  COURT.] 

Sawyer  & Massey  Company,  Limited,  v.  Robertson. 

Sale  of  Goods — Property  Remaining  in  Vendors — Refusal  to  Accept — Destruction 

hy  Fire — Liability . 

The  plaintiffs,  by  agreement  in  writing,  sold  an  engine  and  stone  crusher,  with 
some  extra  parts,  to  the  defendant  on  terms  of  the  property  remaining  in 
them  until  the  price  was  paid,  for  which  notes  were  to  be  given  by  defen- 
dant within  ten  days  after  the  machines  were  started.  The  plaintiff's  were 
willing  to  deliver  the  goods,  but  the  defendant  refused  to  take  them  and  to 
give  the  notes,  or  to  pay,  according  to  the  contract.  The  plaintiffs  then 
commenced  this  action,  and,  after  notice  to  defendant,  removed  the  goods 
and  stored  them  for  safe  keeping  at  the  place  of  delivery  in  their  own  ware- 
house, and  while  there  they  were  destroyed  by  fire  : — 

Held,  that  the  plaintiff's  were  neveitheless  entitled  to  recover  the  amount  of  the 
contract  price. 

This  action  was  brought  by  the  Sawyer  & Massey  Company, 
Limited,  carrying  on  business  at  Hamilton,  in  the  county  of 
Wentworth,  against  John  Robertson,  to  recover  payment  of  the 
purchase  money  alleged  to  be  due  to  them  from  the  defendant 
under  an  agreement  in  writing  of  October  10th,  1899,  whereby 
the  latter  agreed  to  purchase  from  them  for  Si, 850,  upon  the 
terms  therein  set  out,  a certain  L.D.S.  engine  of  thirteen 
horse  power  and  a No.  3-|  stone  crusher  (then  in  warehouse 
premises  of  the  Massey-Harris  Company,  Limited,  and  at  the 
Canada  Atlantic  railway  station,  respectively,  in  Ottawa),  and 
also  a rubber  belt  for  the  engine  and  an  extra  pair  of  jaws 
for  the  stone  crusher.  The  agreement  provided  that  the 
defendant  should  give  his  notes  for  the  price. 

The  plaintiffs  alleged  that  on  or  about  October  15th,  1899, 
they  duly  delivered  the  engine,  stone  crusher  and  belt  and  jaws, 
and  notified  the  defendant,  but  that  on  October  23rd,  1899,  the 
defendant  telegraphed  the  plaintiffs,  seeking  to  cancel  the 
agreement  and  declining  to  accept  the  goods,  which  he  had  ever 
since  refused  to  do,  and  the  plaintiffs  claimed  a declaration  that 
the  agreement  was  binding  on  the  defendant  and  for  payment 
of  the  purchase  money  with  interest,  and  also  a declaration  that 
they  were  entitled,  under  tlie  agreement,  to  a lien  on  the  lands, 
and  for  other  relief. 


D.  C. 

1900 

Oct.  12. 

1901 
Feb.  5. 


298 


ONTAEIO  LAW  REPOETS. 


[VOL. 


D.  C. 

1901' 

Sawyer  & 
Massey  Co. 

V. 

Robertson. 


In  his  statement  of  defence,  after  denying  that  he  had 
entered  into  any  such  agreement  as  alleged,  the  defendant  said 
that  if  he  had  signed  any  such  agreement,  he  was,  as  the 
plaintiffs  knew,  so  drunk  at  the  time  as  to  be  incapable  of 
understanding  the  meaning  and  effect  of  the  contract ; and  that 
he  repudiated  the  same,  and  that  it  was  not  binding  on  him, 
and  in  the  alternative  that  the  plaintiffs  had  never  delivered  to 
the  defendant  or  any  one  in  his  behalf  the  engine,  stone  crusher, 
and  parts  described  in  the  agreement.  There  were  certain  other 
points  of  contention  between  the  parties  which  are  sufficiently 
referred  to  in  the  judgment  of  MacMahon,  J. 

The  action  was  tried  at  Ottawa  on  September  20th,  1 900, 
before  MacMahon,  J.,  who  struck  out  the  defendant’s  jury 
notice. 

G.  H.  Watson,  Q.C.,  and  Kirwan  Martin,  for  the  plaintiffs. 

W.  Wyld,  and  G.  Osier,  for  the  defendant. 

The  contract  of  sale,  as  proved  in  evidence,  provided  that 
the  notes  should  be  signed  and  sent  to  the  company  within  ten 
days  after  the  machines  were  started,  and  that  in  default  the 
price  should  become  due.  It  also  contained  the  following- 
clauses  : — “ The  company  shall  deliver  said  machines  f.  at 
Ottawa  addressed  to  purchaser  . . . Station  . . . Rail- 
way, on  or  about  the  1 5th  day  of  October,  1899,  or  as  soon 
after  as  same  are  finished  and  car  obtained.” 

“ The  property  in  the  said  machines  shall  remain  in  the 
company  until  full  payment  of  all  monies  and  interest  payable 
thereunder,  all  notes,  obligations,  and  securities  held  by  the 
company,  and  all  monies  and  interest  payable  to  the  company  in 
respect  of  repairs  and  extra  supplies  and  work  done  on  said 
macliines  while  anything  is  due  hereunder,  but  the  purchasers 
sliall  have  possession  and  the  right  to  use  tlie  macliines  at  their 
own  risk  as  to  damages  or  destruction  by  fire  or  any  other 
cause.” 

And  the  purchaser  agreed  that  all  monies  and  interest,  notes, 
obligations,  and  securities  payable  under  the  contract  should  be 
a charge  on  certain  specified  lands  belonging  to  him  until  paid 
in  full. 
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It  appeared  that  while  at  the  time  of  the  sale  the  stone 
crusher  was  in  the  open  at  the  Canada  Atlantic  railway 
station  at  Ottawa,  and  the  engine  under  cover  in  the  Massey- 
Harris  warehouse  at  the  Canadian  Pacific  railway  station  at 
Ottawa,  the  belts  and  jaws  were  not  with  them  but  were  to  be 
shipped  from  Hamilton ; that  the  agreement  was  signed  by  the 
defendant  on  October  10th,  1899,  and  sent  to  the  company 
and  accepted  on  October  12th  or  13th,  and  that  on  October 
18th,  the  belt  and  jaws  were  shipped  to  the  Massey- Harris 
Company  at  Ottawa,  and  the  defendant  notified  that  on  arrival 
they  had  been  placed  with  the  engine ; that  on  October  23rd 
the  defendant  telegraphed  to  the  plaintifis  cancelling  the  sale, 
and  the  company  wrote  refusing  to  agree  to  this ; that  the 
defendant  never  took  possession  of  the  machine  nor  gave  any 
notes ; that  after  the  time  for  payment  of  the  first  of  the  notes 
had  elapsed,  the  plaintifis  demanded  payment  of  the  amount  due 
and  tendered  notes  for  this  and  the  other  amounts,  and  that  the 
defendant  refused  to  pay  or  sign  the  notes ; that  this  action  was 
commenced  on  January  15th,  1900;  that  the  plaintiffs  then,  on 
notice  to  the  defendant,  removed  the  crusher  from  the  Canada 
Atlantic  railway  station  and  put  it  with  the  engine  in  the 
Massey-Harris  warehouse  at  the  Canadian  Pacific  railway 
station  for  safe  keeping  : and  that  both  engine,  crusher,  and 
parts  were  destroyed  in  the  Ottawa  fire  in  April,  1900,  but  that 
the  Canada  Atlantic  railway  station  was  not  destroyed.  The 
defendant  knew  the  machines  and  where  they  were,  for  he 
had  seen  them  on  October  9th.  The  plaintiffs’  agents  inter- 
viewed the  defendant  on  several  occasions  after  he  had  sought 
to  cancel  the  agreement,  and  urged  him  to  come  and  take 
the  machines,  but  he  always  refused  to  do  so. 

October  12.  MacMahon,  J.  : — I do  not  think  it  necessary 
to  call  on  Mr.  Watson.  It  is  not  necessary  to  say  anything 
about  the  conditional  contract  entered  into  on  October  5th 
between  the  plaintifis  and  the  defendant.  On  October  9th,  the 
day  before  the  contract  under  seal  sued  upon  was  entered  into 
by  the  defendant,  he  was  in  Ottawa,  and  went  with  IMr.  Grigg 
and  Mr.  McKay,  the  agents  of  the  company,  and  saw  tlie  engine 
they  had  tliere,  of  the  plaintiffs’  own  make  and  of  tliirteen 
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horse  power.  These  two  witnesses,  Grigg  and  McKay,  said 
that  the  defendant  then  spoke  of  a fourteen  horse  power 
engine,  and  they  told  him  their  company  did  not  manufacture 
a fourteen  horse  power  engine. 

The  defendant  in  his  evidence  said — and  it  is  the  only 
statement  he  makes  in  relation  to  it — that  he  has  no  recollec- 
tion of  their  having  so  told  him  that  the  company  did  not 
manufacture  engines  of  that  size.  I find  he  was  told  that  the 
engine  he  saw  and  inspected  was  a thirteen  horse  power  engine. 
On  hhe  following  evening,  when  the  tender  of  the  defendant  for 
supplying  broken  stone  for  the  use  of  the  highways  in  the 
township  of  Osgoode  was  being  considered  by  the  township 
council,  Mr.  Grigg,  agent  of  the  company,  was  in  the  village  of 
Metcalfe,  where  the  council  met.  The  defendant  was  also  there 
awaiting  the  result  of  the  council’s  deliberations.  After 
supper,  which  would  be  shortly  after  seven  o’clock,  Grigg 
and  the  defendant  met  in  the  office  at  O’Connor’s  hotel  and 
discussed  the  question  of  the  supply  by  the  plaintiffs  of  an 
engine  and  stone  crusher,  and  during  the  conversation,  and 
after  there  had  been  written  into  the  contract  the  words. 
Reduced  shell,  L.D.S.  Engine,”  the  defendant  spoke  about  a 
fourteen  horse  power  engine,  and  was  told  then  that  they  (the 
plaintiffs)  could  supply  him  with  a rebuilt  White  engine  of  that 
horse  power,  and  that  if  he  would  agree  to  take  that,  they 
would  give  it  to  him  at  $150  less  than  they  could  supply  him 
with  a new  thirteen  horse  power  engine  of  their  own  make. 
Supposing  at  first  that  he  was  going  to  take  that,  it  appears 
that  Mr.  Grigg  put  the  figures  “14”  in  the  contract;  the 
defendant  then  asked  if  they  had  the  fourteen  horse  power 
engine  here — that  is,  in  Ottawa — and  Mr.  Grigg  said  no,  it 
would  have  to  come  from  Hamilton,  and  the  defendant  then 
said  he  would  take  the  one  in  Ottawa,  which  he  had  seen  the 
day  before.  The  writing  of  the  contract  was  then  proceeded 
with.  The  defendant  was  guarding  himself  against  the  contin- 
gency of  a thirteen  horse  power  engine  being  insufficient  for  the 
use  for  which  he  intended  it,  and  asked  if  it  should  be  found 
on  testing  it  that  it  was  insufficient,  if  they  would  give  him  one 
with  increased  power,  and  he  was  told  that  they  would  supply 
him  a seventeen  horse  power  engine  at  an  advance  of  $150 
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on  the  price  which  he  was  to  pay  for  the  thirteen  horse  power, 
and  a provision  to  that  effect  was  at  his  instance  inserted  in  the 
contract,  all  going  to  shew  conclusively  that  the  contract  was 
being  entered  into  solely  in  connection  with  a thirteen  horse 
power  engine  manufactured  by  the  plaintiffs  which  he  had  seen 
and  inspected. 

[The  learned  Judge  then  considered  the  evidence  as  to  the 
defendant’s  capacity  to  contract,  and  found  that  he  was 
perfectly  capable,  and  continued  :] 

Under  the  contract  the  company  was  to  deliver  the  machines 
at  Ottawa,  addressed  to  the  purchaser.  The  defendant  saw  the 
engine  at  the  plaintiffs’  warehouse  here  (in  Ottawa)  and  the 
crusher  in  the  yard  of  the  Canada  Atlantic  Railway  Company. 
He  agreed  to  come  there  and  take  them  away.  On  October 
18th  he  was  notified  that  the  plaintiffs  had  accepted  the  order 
and  would  complete  it,  and  on  the  date  that  the  order  was 
accepted  they  shipped  to  Ottawa  the  belting  and  the  extra  pair 
of  jaws,  which  were  the  only  articles  in  connection  with  the 
outfit  that  were  not  in  Ottawa  when  the  contract  was  siofned. 

The  crusher  was  removed  from  the  Canada  Atlantic  Railway 
grounds  to  the  plaintiffs’  warehouse,  I think  Mr.  McKay  said, 
on  January  25th  of  this  year.  The  great  fire  at  Ottawa  took 
place  on  April  26th,  by  which  the  warehouse  and  the  engine 
and  crusher  were  destroyed. 

The  belting  and  extra  pair  of  jaws  were  shipped  as  soon  as 
they  reasonably  could  be,  and  reached  Ottawa  in  two  or  three 
weeks  from  the  day  they  were  shipped. 

I find  that  on  October  23rd  the  defendant  wrote  rescinding 
the  contract,  and  refusing  to  accept  the  goods.  And  on  Nov- 
ember 7th  the  plaintiffs  refused  to  act  on  such  rescission. 

Since  making  the  above  findings,  I have  examined  the 
authorities  cited  by  counsel.  The  cases  of  Waterous  JEngine 
Works  Co.  V.  ProM  (1899),  30  O.R.  538,  and  Tufts  v.  Poness 
(1900),  32  O.R.  51,  confirm  the  view  I entertained  at  the  trial 
that  the  plaintiffs  are  entitled  to  judgment  for  $1,850,  together 
with  costs  of  suit,  and  a declaration  that  the  agreement  of  the 
lObh  of  October,  1899,  constitutes  a lien  upon  the  lands 
mentioned  in  the  statement  of  claim  which  may  be  enforced  by 
sale.  Usual  reference  to  the  Master  at  Hamilton. 
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The  defendant  appealed  to  the  Divisional  Court,  and  the 
appeal  was  argued  on  February  5th,  1901,  before  Boyd,  C.,  and 
Robertson,  J. 

W.  Wyld,  for  the  defendant,  contended  that  as  the  plaintiffs 
had  removed  the  crusher  and  taken  it  under  their  own  care,  the 
risk  with  regard  to  it  rested  with  them : Hasselhacher  v. 
Ballantyne  (1898),  25  A.R.  36,  was  distinguishable,  inasmuch 
as  here  the  plaintiffs  had  complete  control  and  possession  of  the 
crusher  when  it  was  destroyed ; that  the  plaintiffs  were  not 
entitled  to  the  notes  until  they  had  started  the  machines,  and 
had  to  prove  performance  or  readiness  to  perform  all  conditions 
precedent  to  their  right  to  recover:  Dairy mple  v.  Scott  (1892), 
19  A.R.  477 ; that  the  fire  was  a supervening  circumstance 
which  the  defendant  was  entitled  to  take  advantage  of : Reid 
V.  Hoskins  (1856),  6 E.  & B.  952. 

Watson,  K.C.,  and  Kirwan  Martin,  for  the  plaintiffs,  con- 
tended that  the  risk  had  passed  to  the  defendant,  and  so 
this  action  was  proper : Water ons  Engine  Works  Co.  v.  Pratt, 
30  O.R.  538;  Goldie  & McCullough  Co.  v.  Harper  (1899),  31 
O.R.  284;  Tufts  v.  Poness,  32  O.R.  51 ; that  the  plaintiffs  had 
done  all  they  were  called  upon  to  do  and  that  delivery  by  them 
was  complete  ; that  the  possession  was  for  the  defendant,  who 
knew  where  the  goods  were ; that  the  defendant  could  not  take 
advantage  of  anything  happening  after  the  time  for  completion 
of  the  sale,  and  besides,  had  not  obtained  leave  to  plead  this  as 
a defence. 

Wyld,  in  reply. 


Per  curiam.  No  defence  was  set  up  as  to  any  dealing  with 
the  property  after  the  consummation  of  the  contract  on  October 
20th,  and  at  any  rate  there  does  not  seem  to  be  anything  in 
that  point.  There  is  no  real  contradiction  on  the  evidence. 
Judgment  affirmed  with  costs. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 
Rennie  v.  Quebec  Bank. 


Chose  in  Action  — Assignment  of — Notice  of — Sherif — Execution- — Banks  — 

Creditor's  Action— R. 8. 0. 1887  ch.  122,  secs.  6-12— R.8. 0. 1897 ch.  51,  s.  58  (5). 

The  sheriff  cannot  sell  under  execution  the  interest  of  a partner  in  partner- 
ship assets  ; only  the  partner’s  interest  in  tangible  property  of  the  partner- 
ship on  which  he  has  levied  can  be  sold. 

Whatever  may  be  the  case  under  R.S.O.  1897  ch.  51,  sec.  58  (5),  notice  to  the 
debtor  of  the  assignment  of  a chose  in  action  was  not  necessary  under  R.S.O. 
1887  ch.  122,  secs.  6-12,  in  order  to  perfect  the  transfer  as  between  assignor, 
assignee,  and  debtor,  but  it  was  to  protect  the  assignee  against  further  assign- 
ments or  any  other  right  of  set  off,  and  secure  the  debtor  against  other 
claims. 

A chose  in  action  is  not  bound  by  execution  put  in  the  sheriff’s  hands,  but  only 
by  seizure  made  thereunder. 

A creditor  not  suing  on  behalf  of  all  but  seeking  preferential  payment  out  of  a 
chose  in  action  assigned  by  a debtor  not  shewn  to  have  been  insolvent  at  the 
time  of  transfer  and  held  by  a bank  for  a valid  debt  cannot  impeach  the 
assignment  as  contrary  to  the  Bank  Act. 

This  was  an  action  brought  by  John  Rennie  and  M.  J. 
Rennie,  his  wife,  against  the  Quebec  Bank,  E.  J.  Henderson, 
who  had  been  appointed  by  the  Court  receiver  of  the  firm 
of  Reid,  Taylor  & Bayne,  which  was  ordered  to  be  dissolved 
and  wound  up  by  the  Court  in  1898,  and  in  which  Hugo  Block 
had,  since  its  formation  in  1886,  been  a special  partner  to  the 
amount  of  $20,000,  and  the  said  Hugo  Block  and  Dora  Block, 
his  wife,  to  have  it  declared  that  a certain  assignment  by  Hugo 
Block  to  the  Quebec  Bank  dated  February  4th,  1896,  was 
fraudulent  and  void  and  made  for  the  purpose  of  defeating  the 
creditors  of  Block,  and  for  an  account  of  the  dealings  and 
transactions  between  the  defendants  Block  and  the  Quebec 
Bank  and  of  the  securities  held  by  the  Bank  for  their  indebted- 
ness to  it,  and  for  a declaration  that  the  monies  found  to  be 
coming  to  the  defendant  Hugo  Block  on  the  winding  up  of  the 
firm  of  Reid,  Taylor  & Bayne  were  the  property  of  the  plaintiff 
M.  J.  Rennie,  and  for  other  relief. 

It  appeared  that  John  Rennie  recovered  judgment  in  May, 
1896,  against  Hugo  Block  for  $4,000  and  placed  execution 
thereon  against  goods  and  lands  in  the  hands  of  the  sheriff* 
on  July  10th,  1896;  that  shortly  after  this  Hugo  Block  purported 
to  assign  to  the  Quebec  Bank  the  $20,000  of  special  capital 
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in  the  firm  of  Reid,  Taylor  & Bayne,  together' with  a certain  sum 
alleged  to  be  the  profits  accrued  to  him  as  a partner  in  the 
said  business,  as  security  for  an  alleged  indebtedness  from  him 
to  the  Bank,  which  was  the  assignment  in  this  action  sought 
to  be  declared  void,  and  notice  of  which  assignment  was  not 
given  to  the  firm  till  July  28th,  1896  ; that  on  October  18th, 
1898,  pending  the  winding  up  of  the  business  of  Reid,  Taylor 
& Bayne,  the  sheriff  sold  to  the  plaintiff  M.  J.  Rennie,  under 
the  writs  issued  upon  the  aforesaid  judgment,  all  the  shares  and 
interest  of  Hugo  Block  exigible  under  the  execution,  in  the 
partnership  assets  of  the  business,  and  M.  J.  Rennie  notified 
the  defendant  Henderson  that  she  claimed  to  be  entitled  to 
the  same,  but  the  said  Henderson  nevertheless  paid  over  to 
the  Quebec  Bank  under  its  assignment  the  sum  of  $16,000  as 
the  interest  of  Hugo  Block  ascertained  upon  a settlement 
between  him  and  his  co-partners. 


The  action  was  tried  before  Meredith,  C.J.,  at  the  Toronto 
non-jury  sittings  on  September  19th  and  20th,  1900. 

J.  O'  Donohoe,  Q.C.,  and  W.  Norris,  for ‘the  plaintiffs. 

A.  B.  Aylesworth,  Q.C.,  and  D.  T.  Symons,  for  the  defen- 
dants. 


September  20.  Meredith,  C.  J. : — The  plaintiffs  are  husband 
and  wife,  and  they  make  separate  and  somewhat  incon- 
sistent claims  to  the  relief  sought  for  against  the  defendants. 
The  male  plaintiff'  is  a judgment  creditor  of  Hugo  Block,  and  the 
action,  as  far  as  it  is  his,  seeks  to  set  aside  a transfer  made  in 
the  year  1896  from  Hugo  Block  to  the  Quebec  Bank  of  certain 
interests  which  Block  had  in  the  firm  of  Reid,  Taylor  & Ba3uie, 
which  are  attacked  upon  several  grounds,  one  of  them  being 
that  the  transaction  was  fraudulent  against  creditors,  or  was  a 
fraudulent  preference. 

The  action,  as  far  as  it  is  the  wife’s,  is  based  upon  her  claim 
to  be  the  owner  of  the  interest  of  Block  in  the  partnership 
assets,  to  which  she  claims  title  by  a conveyance  or  lull  of  sale 
from  the  sheriff*  to  her  of  the  interest,  so  far  as  it  was  exigible  in 
execution,  of  Block  in  the  partnership  assets  of  the  firm. 
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The  sale  was  made  under  a writ  of  venditioni  exponas 
issued  upon  the  judgment  which  the  male  plaintiff  had  recovered 
against  Block. 

Her  position  is  that  the  Bank  acquired  no  rights  by  the 
transfer  because  of  the  provisions  of  the  Bank  Act  which  forbid 
a bank  taking  as  security  for  an  indebtedness  goods,  wares  or 
merchandise  ; and  it  was  urged  that  the  transfer  to  the  Bank 
was  of  that  which  the  statute  forbids  the  Bank  to  take  as 
security. 

As  far  as  the  action  of  the  male  plaintiff  is  concerned  it  fails 
for  the  absence  of  evidence  of  that  which  is  the  foundation  of 
the  right  to  the  relief  which  the  plaintiff  seeks.  There  is  no 
evidence  of  insolvency  actual  or  impending  of  the  judgment 
debtor,  Hugo  Block,  at  the  time  the  impeached  transaction  was 
entered  into  or  of  the  intent  of  preferring  the  Bank  over  other 
creditors. 

That  is  sufficient  to  dispose  of  this  branch  of  the  case.  But 
it  is  possible  that  having  regard  to  the  nature  of  the  claim 
which  resulted  in  the  judgment  which  Rennie  obtained  the  case 
would  be  within  the  principle  of  some  cases,  one  of  which  is  the 
case  of  an  action  brought  to  set  aside  a transaction  entered  into 
by  a debtor  at  a time  an  action  for  breach  of  promise  was 
impending  against  him.  It  was  held  there  that  the  transfer 
having  been  made,  the  debt  or  liability  was  not  such  as  brought 
the  case  within  the  law  forbidding  transactions  in  fraud  of 
creditors  or  voluntary  transactions  which  had  had  the  effect  of 
diverting  assets  from  creditors. 

This  claim  of  Rennie’s  was,  perhaps,  of  that  character,  but 
it  is  unnecessary  to  express  any  decided  opinion  upon  that 
point,  because,  apart  from  any  such  consideration,  I think  the 
case  of  the  male  plaintiff  entirely  fails. 

Then  as  to  the  other  part  of  the  case,  the  defendants,  while 
defending  the  transaction,  attack  the  right  of  Mrs.  Rennie  to 
impeach  it. 

Her  title,  as  I have  said,  depends  upon  a conveyance  from  the 
sheriff.  The  nature  of  that  conveyance  I have  in  general  terms 
stated.  I think  nothing  passed  to  Mrs.  Rennie  by  it.  The 
sheriff,  although  he  qualified  what  he  did  by  the  words, 
“ exigible  in  execution,”  referring  to  the  interest  he  was  selling 
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and  conveying,  assumed  to  sell  that  intangible  thing,  the  interest 
of  the  judgment  debtor  in  the  partnership  assets.  It  is  clear 
upon  the  authorities  that  that  he  could  not  do.  He  could  not 
sell  the  good-will.  He  could  not  sell  the  book  debts.  He  had 
a right  to  seize  the  tangible  property  of  the  partners  and  sell 
the  interest  of  the  judgment  debtor  in  those  assets.  He  could 
have, seized  the  partnership  stock-in-trade  and  have  sold  the 
interest  of  Block  in  that,  whatever  difficulty  there  might  have 
been  in  working  out  the  rights  of  the  purchaser  under  such  bill 
of  sale. 

However,  as  I have  said,  that  he  did  not  do.  There  is 
nothing  to  shew  that  he  seized  any  of  the  goods  of  the  partner- 
ship ; and  he  certainly  did  not  by  the  conveyance  assume  to 
sell  the  interest  in  the  particular  goods  but  to  sell,  as  I have 
said,  the  intangible  thing,  the  interest  of  the  judgment  debtor 
in  the  partnership  assets. 

The  case  of  Harrison  v.  Harrison  (1892),  14  P.R.  463,  re- 
ferred to  by  Mr.  Norris,  and  the  cases  of  Helmore  v.  Smith  (1) 
(1887),  35  Ch.  D.  436  ; Chapman  v.  Koops  (1802),  3 B.  & P. 
289  ; and  Johnson  v.  Evans  (1844),  7 M.  & G.  240,  make  it 
clear  what  was  available  to  satisfy  the  execution  of  the  judg- 
ment creditor  against  his  debtor  Hugo  Block,  a member  of  the 
firm. 

For  these  reasons  it  follows  that  it  is  unnecessary  to  con- 
sider the  other  important  questions  raised  upon  the  argument 
and  that  the  action  must  be  dismissed  and  with  costs. 

Something  was  said  in  the  course  of  the  argument  about  the 
dismissal,  if  I came  to  the  conclusion  that  the  action  should  be 
dismissed,  being  without  prejudice  to  any  application  which  the 
plaintiff  might  be  advised  to  make  to  the  Court  in  the  action 
with  respect  to  the  winding  up  of  the  partnership.  In  the  view 
that  I have  taken  such  leave  would  be  improper  and  useless,  as 
I have  come  to  the  conclusion  that  Mrs.  Rennie  had  no  title 
whatever  to  the  share  of  Hu^o  Block  in  the  firm.  If  such  an 
application  were  made,  the  Judge  who  heard  it  would  be  bound 
by  my  adjudication  upon  that  point;  and  therefore  it  would  be 
proper,  if  tlie  parties  are  not  satisfied,  that  this  case  should  be 
taken  to  appeal  and  have  that  question  of  law  finally  determined. 
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The  plaintiff  appealed  to  the  Divisional  Court  and  the  appeal  C. 

was  argued  on  February  5th  and  6th,  1901,  before  Boyd,  C.,  and 
Robertson,  J.  Rennie 

V. 

Quebec 

IT.  Norris,  for  the  plaintiff,  contended  that  the  assignment  to  Bank. 


the  Bank  remained  subject  to  all  the  equities  until  notice  had 
been  given  : R.S.O.  1887  ch.  122,  secs.  11,  12  ; Elliott  v.  Mc- 
Conrtell  (1874),  21  Gr.  376  ; Atkinson  v.  Gallagher  (1876),  23 
Gr.  201  ; Dearie  v.  Hall  (1823),  3 Russ.  1 ; Wilson  v.  Kyle 
(1880),  28  Gr.  104  ; Court  v.  Holland  (1881),  29  Gr.  19  ; the 
execution  in  the  sheriff’s  hands  bound  the  interest  of  Block  in 
the  firm  : Harrison  v.  Harrison,  14  P.R.  436  ; Partridge  v. 
McIntosh  (1849),  1 Gr.  50  ; Wilson  v.  Vogt  (1865),  24  U.C.R. 
635;  Flintoff  Y.  Dickson  (1853),  10  U.C.R.  428;  Martin  v. 
McAlpine  (1883),  8 A.R.  675. 

Aylesworth,  K.C.,  for  the  Quebec  Bank,  contended  that 
notice  was  unnecessary ; that  this  was  not  a transfer  of  goods 
and  chattels,  but  of  a specific  debt  which  is  not  bound  by 
a writ  oi  fieri  facias  ; it  is  a subject  for  garnishment ; and  that 
if  the  plaintiffs  had  any  claim  for  relief  it  could  only  be  by 
seeking  to  re-open  the  partnership  accounts  in  another  action. 
He  referred  to  Helmore  v.  Smith  (1),  35  Ch.  D.  at  p.  447. 

February  11.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.; — The  assignment  of  the  debt  from  Block  to  the 
Quebec  Bank  was  made  on  February  4th,  1896,  and  is  there- 
fore not  subject  to  the  law  found  in  R.S.O.  1897  ch.  51, 
sec.  58  (5),  but  is  to  be  considered  under  the  prior  law  found  in 
R.S.O.  1887  ch.  122,  secs.  6-12. 

Notice  of  the  assignment  was  given  to  the  firm  liable  to  pay 
the  claim  assigned  on  July  28th,  1896,  and  the  plaintiffs’ 
execution  against  the  goods  was  put  in  the  sheriff’s  hands  on 
July  10th,  1896. 

Now  by  the  law  at  these  dates  notice  of  the  assignment  was 
not  needed  to  vest  a right  of  action  in  the  assignee  or  in  any 
way  to  perfect  the  transfer  as  between  assignor  and  assignee. 
Notice  was  necessary  in  order  to  protect  the  assignee  against 
further  assignments  by  the  assignor  or  against  any  right  of  set- 
off, and  to  secure  the  debtor  against  possible  claims  by  other 
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persons:  secs.  11  and  12.  Notice  was  not  essential  to  com- 
plete the  transfer  as  between  assignor  and  assignee,  or  as 
between  assignee  and  the  debtor.  If  the  debtor  had  not  paid 
the  assignor  and  had  not  received  notice  from  anyone,  he  would 
be  bound  to  pay  the  assignee,  in  equity  and  under  the  statute. 
Gorringe  v.  Irwell  India  Rubber  and  Gutta  Percha  WorJx:s 
(1886),  34  Ch.  D.  at  p.  132,  is  exactly  in  point.  Cotton,  L.J., 
said  : It  is  contended  that  to  make  an  assignment  of  a chose 

in  action  such  as  a debt,  a complete  charge,  notice  must  be  given 
to  the  debtor.  It  is  true  there  must  be  such  notice  to  enable 
the  title  of  the  assignee  to  prevail  against  a subsequent  assignee 
Though  there  is  no  notice  to  the  debtor  the  title  of  the 
assignee  is  complete  as  against  the  assignor.”  To  the  same 
effect  is  the  House  of  Lords  in  Ward  v.  Buncombe,  [1893]  A.C. 
at  pp.  377,  392. 

Now  putting  the  execution  in  the  sheriff’s  hands  had  no 
effect  upon  the  prior  assignment  or  upon  the  chose  in  action  or 
debt  due  by  the  firm  to  Block  in  the  subject  of  the  assignment, 
for  two  reasons,  first,  the  measure  of  the  execution  creditors 
rights  is  onl^r  what  the  debtor  can  rightly  give,  and  there  was 
no  interest  remaining  in  the  debtor  as  to  this  asset — supposing 
it  to  be  seizable.  But  secondly,  a chose  in  action  is  not  bound 
by  execution  put  in  the  sheriff’s  hands,  but  only  by  the  seizure 
thereunder^ — which  in  this  case  did  not  happen  at  all  events 
before  the  notice  was  given:  R.S.O.  1877  ch.  77,  sec.  18,  as 
expounded  quoad  the  original  in  McDowell  v.  McBourll  (1863), 
10  C.L.J.  48,  in  a judgment  by  Cliancellor  VanKoughnet  which 
has  been  followed  ever  since  1863. 

This  was  the  point  chiefly  urged  by  Mr.  Norris,  but  I do 
not  see  how  it  can  be  successfully  maintained. 

On  the  other  branch  of  the  case  tliat  the  assignment  to  the 
Bank  was  contrary  to  the  provisions  of  tlie  Bank  Act,  53  Viet. 
(1890),  ch.  31,  secs.  74  & 75,  I think  the  objection  is  well 
taken  tliat  sucli  a question  cannot  be  discussed  by  a separate 
creditor  seeking  preferential  payment  out  of  tlie  security 
assigned  and  held  by  tlie  Bank  for  a valid  debt.  It  is  not 
found  that  Block  was  insolvent  at  the  date  of  the  transaction, 
and  his  estate  is  not  now  in  the  hands  of  an  assignee  for  credi- 
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tors,  and  his  suit  is  not  by  a representative  creditor  suing  on 
behalf  of  all. 

On  other  points  the  judgment  below  is  right  also. 

In  the  result  I think  the  judgment  should  stand  affirmed 
with  costs  of  appeal. 

A.  H.  F.  L. 


[DIVISIONAL  COURT.] 

Graves  v.  Gorrie. 

Copyright  — Workn  of  Fine  Art  — Imperial  Act,  25  26  Viet.  ch.  68  — Non- 

extension  to  Colonies. 

The  Imperial  Act,  25  & 26  Viet.  ch.  68,  an  Act  for  amending  the  Law  relat- 
ing to  Copyright  in  Works  of  the  Fine  Arts,  does  not  extend  to  the  colonies, 
the  copyright  thereby  conferred  being  confined  to  the  United  Kingdom. 
Judgment  of  Rose,  J.,  32  O.R.  226,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
Rose,  J.,  reported  32  O.R.  266. 

The  appeal  was  argued  in  the  Divisional  Court,  on  the  13th 
December,  1900,  before  Falconbridge,  C.J.Q.B.,  and  Street,  J. 

J.  T.  Small,  for  the  appellants.  The  plaintiffs  hold  the  copy- 
right in  England  under  The  Artistic  Copyright  Act  of  1862, 
25  & 26  Viet.  ch.  68  (Imp.),  which  extends  to  all  the  dominions 
of  the  Crown,  including  Canada.  The  author,  if  a British  sub- 
ject resident  within  the  dominions  of  the  Crown,  has  the  sole 
and  exclusive  right  if  he  registers  at  Stationers’  Hall.  Regis- 
tration in  England  is  no  longer  necessary  in  the  case  of  a work 
of  art  produced  in  a colony  and  registered  there  : International 
Copyright  Act  1886,  49  & 50  Viet.  ch.  33,  sec.  8 (la)  (Imp.), 
which  Act  is  printed  in  the  statutes  of  Canada  for  1887.  The 
Act  of  1862  permits  the  courts  of  tlie  United  Kingdom  to 
impose  certain  penalties,  but  expressly  preserves  all  otlier 
remedies  of  persons  aggrieved  eitlier  at  law  or  in  ecpiity  : sec. 
11,  proviso.  Tliat  Act  is  an  imperial  or  national  copyriglit  Act: 
Act  of  1886,  second  schedule  : as  well  as  an  international  co})y- 
right  Act  by  virtue  ol’  sec.  12  of  the  Act  ol‘  1862  and  Act  of 
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1886,  first  schedule.  Section  12  of  the  Act  of  1862  introduced 
the  provisions  of  7 & 8 Viet.  ch.  12  (Imp.),  so  as  to  empower  Her 
Majesty  in  Council  to  confer  upon  the  authors  of  pictures  in 
certain  foreign  countries  the  same  rights  as  are  conferred  by  the 
Copyright  Act  upon  authors  of  pictures  first  published  in 
British  dominions,  and  prohibited  the  importation  or  reproduc- 
tion of  such  pictures  in  the  colonies.  Even  if  the  Act  of  1862 
did  not  confer  upon  those  who  had  registered  under  it  copyright 
in  the  dominions  of  the  Crown,  the  Act  of  1886  did.  The  latter 
Act  is  entitled  “ An  Act  to  amend  the  law  respecting  Inter- 
national and  Colonial  Copyright.”  The  x\ct  recites  that  without 
the  authority  of  Parliament  the  Berne  convention  cannot  be 
carried  into  effect  in  Her  Majesty’s  dominions,  and  then  pro- 
ceeds to  provide  that  Her  Majesty  in  council  may  do  so.  The 
Copyright  Acts  are  thereby  declared  to  apply  to  every  artistic 
work  produced  in  a British  possession  in  like  manner  as  they  do 
to  one  first  produced  in  the  United  Kingdom  : sec.  8 (1).  Her 
Majesty  may  make  orders  in  council  modifying  the  Copyright 
Acts  so  far  as  they  apply  to  British  possessions  and  to*  literary 
and  artistic  works  first  produced  there  : sec.  8 (3).  No  order 
in  council  has  been  passed  modifying  the  Copyright  Acts  as  to 
Canada.  The  International  Copyright  Acts  apply  to  every 
British  possession  as  if  it  were  a part  of  the  United  Kingdom 
unless  Her  Majesty  in  council  otherwise  directs : sec.  9.  The 
intention  of  that  Act  was  to  declare  the  United  Kingdom  and 
the  whole  dominions  of  the  Crown  a unit  for  copyright  pur- 
poses and  to  apply  the  International  Copyright  Acts  to  that 
unit,  so  that  foreign  countries  giving  rights  to  British  subjects 
throughout  their  possessions  should  equally  be  conceded  rights 
throughout  the  whole  dominions  of  the  Crown.  The  author  of 
an  artistic  work  first  produced  in  a foreign  country  of  the  copy- 
right union  shall,  as  respects  that  work,  have  throughout  Her 
Majesty’s  dominions  the  same  right  of  copyright  as  if  it  had 
been  first  produced  in  the  United  Kingdom  : clause  3 of 
Imperial  order  in  council,  Nov.  22nd,  1887.  That  order  in 
council  is  to  be  construed  as  if  it  formed  part  of  the  Inter- 
national Copyright  Act  : clause  8.  Canada  expressl}^  assented 
to  the  passing  of  the  Imperial  Act  of  1886  and  to  the  oi’der  in 
council  adopting  the  Berne  convention;  sessional  paper  (Canada) 
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vol.  27,  No.  17,  1894,  paper  No.  50,  par.  33.  The  contention  of 
the  defendant  would  result  in  this  : that  a French  subject  who 
had  produced  a picture  in  France,  and  complied  with  the  regula- 
tions there,  would,  under  the  Imperial  Act  of  1886,  the  Berne 
convention,  and  the  order  in  council,  be  entitled  to  enforce  copy- 
right in  Canada ; but  a British  subject  who  had  produced  a 
picture  in  the  United  Kingdom,  and  complied  with  the  regula- 
tions there,  would  not  be  entitled  to  such  protection. 

W.  R.  Riddell,  Q.C.,  and  J.  H.  Benton,  contra.  No  Imperial 
Act  applies  to  a colony  unless  in  express  terms  it  is  made  to 
extend  to  such  colony  : Lefroy  on  Legislative  Power  in  Canada, 
p.  219  ; Penley  v.  The  Beacon  Co.  (1864),  10  Gr.  at  p.  428.  No 
such  terms  are  expressed  in  the  Act  of  1862,  under  which  the 
plaintiffs  claim  their  copyright ; it  does  not  apply  in  terms  to 
colonies,  and  so  differs  from  5 & 6 Viet.  ch.  45  (Imp.),  which 
expressly  does  under  sec.  29.  The  latter  Act  prohibits  importa- 
tion into  all  British  possessions,  while  the  former  only  prohibits 
importation  into  the  United  Kingdom.  Prohibition  against 
importation  is  important  in  construing  the  Act : Smiles  v.  Bel- 
ford  (L877),  I A.R.  436.  In  the  former,  the  courts  to  be 
resorted  to  are  those  of  England,  Ireland,  and  Scotland,  while  in 
the  latter,  actions  may  be  brought  in  the  colonies  : Winslow’s 
Law  of  Artistic  Copyright,  pp.  93,  94  ; Copinger’s  Law  of 
Copyright,  3rd  ed.,  p.  609  ; Scrutton’s  Law  of  Copyright,  3rd 
ed.,  p.  199.  The  only  subsequent  statute  which  affects^ the 
question  here  is  49  & 50  Viet.  ch.  33  (Imp.),  which,  by  sec.  8,  gives 
a colonial  author  the  right  to  register  in  the  colony,  which  does 
not  affect  this  case.  Sec.  9 of  49  & 50  Viet.  ch.  33  has  no  appli- 
cation here  because  the  ‘‘  said  Acts  ” therein  referred  to  only 
include  sec.  12  of  the  Act  of  1862,  and  not  the  whole  Act.  25 
& 26  Viet,  ch.  68  (Imp.)  is,  in  other  respects,  a mere  repetition  of 
the  existing  law,  and  if  the  draftsman  thought  it  extended  to 
the  colonies  his  mistake  would  not  aid  the  plaintiffs : ^Folhvo, 
March  (6  Co.  v.  The  Court  of  Wards  (1872),  L.R.  4 P.C.  419  ; The 
Earl  of  Shrewsbury  v.  Scott  (1859),  ()  C.B.N.S.,  Cockburn, 
C.J.,  at  p.  141  ; Metcalfe  v.  Hansom  (18()()),  L.R.  1 H.L.  Lord 
Cranworth,  at  p.  250  ; Wilberforce’s  Statute  Law,  p.  13,  and 
Maxwell’s  Interpretation  of  Statutes,  3rd  ed.,  pp.  437,  438. 
We  refer  also  to  Roiitledge  v.  Low  (1868),  L.R.  3 H.L.  100. 

Small,  in  reply. 
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January  18.  Falconbridge,  C.J.Q.B. : — I do  not  think  that 
I can  usefully  add  anything  to  the  reasons  given  by  my  learned 
brother  Rose  in  his  judgment,  either  as  to  the  main  question 
whether  the  rights  and  remedies  conferred  by  25  & 26  Viet.  ch. 
68  (Imp.)  were  confined  to  the  United  Kingdom  or  whether  that 
Act  extended  to  all  the  dominions  of  the  Crown,  including 
Canada  ; or  as  to  the  further  question,  much  pressed  by  Mr. 
Small  in  his  extremely  able  argument,  whether  the  latter  result 
was  brought  about  by  the  operation  on  that  statute  of  the  49  & 
50  Viet.  ch.  33  (Imp.)  and  orders  in  council  passed  in  pursuance 
thereof. 

There  is  an  almost  absolute  consensus  of  opinion  among  text 
writers  on  the  subject. 

In  Winslow  on  the  ' Law  of  Artistic  Copyright,  pp.  93,  94 
and  note,  the  subject  is  discussed,  and  the  author  comes  to  the 
conclusion  that  the  Acts  relating  to  artistic  works  do  not  give 
copyright  out  of  the  United  Kingdom ; and  in  Copinger’s  Law 
of  Copyright,  3rd  ed.,  609,  this  opinion  is  cited  without  dis- 
approval. 

In  Scrutton’s  Law  of  Copyright,  3rd  ed.,  199,  the  copyright 
under  the  Act  of  1862  is  said  to  be  limited  in  its  remedies  to 
the  United  Kingdom,  and  there  is  also  discussion  as  to  the 
application  of  the  Act  of  1886. 

The  last  named  writer  was  examined  as  a witness  before  a 
select  committee  of  the  House  of  Lords  on  the  Copyright  Bill 
on  the  14th  July,  1898,  when  he  handed  in  a paper  being  his 
report  to  the  Board  of  Trade  on  the  bills  prepared  by  Lords 
Herschell  and  Monkswell,  in  which  he  repeats  the  above  opinion. 
(Report  from  select  committee,  session  1898,  at  p.  278  et  seq.) 

This  appeal  and  the  action  must  be  dismissed  with  costs. 


Street,  J.  : — The  plaintiffs  are  art  publishers  in  London  in 
England,  and  the  defendant  is  a printer  and  publisher  in 
Toronto. 

The  plaintiffs  claim  to  be  entitled  to  the  copyriglit  in  Great 
Britain  and  Ireland  and  the  British  colonies  and  possessions 
of  a picture  known  as  “ What  we  have  we’ll  hold,”  first  pub- 
lished in  London  in  July,  1896,  and  duly  entered  by  the 
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plaintiffs  at  Stationers’  Hall,  pursuant  to  the  Imperial  statutes 
25  & 26  Viet.  ch.  68  (Imp.)  and  49  & 50  Viet.  cli.  33  (Imp.) 

The  defendant,  since  the  date  of  the  entry  at  Stationers’ 
Hall,  have,  without  the  leave  of  the  plaintiffs,  printed,  published, 
and  sold  in  Canada  and  elsewhere  a large  number  of  copies  of 
the  said  picture. 

The  present  action  is  brought  to  restrain  the  defendant  from 
continuing  to  publish  and  sell  copies  of  the  picture,  for  an 
account  of  the  sales,  for  damages,  and  for  the  penalties  imposed 
by  the  Imperial  Acts. 

The  defendant  denies  that  the  plaintiffs’  copyright  extends 
to  Canada. 

The  plaintiffs  moved  upon  notice  before  the  Hon.  Mr.  Justice 
Rose  for  an  injunction  in  September,  1900,  and  judgment  was 
given  dismissing  the  motion  with  costs. 

The  plaintiffs  then  appealed  to  a Divisional  Court,  and  by 
consent  the  motion  was  turned  into  a motion  for  judgment,  there 
being  no  facts  in  dispute,  and  was  so  argued. 

In  considering  the  statutes  to  which  we  have  been  referred 
in  the  course  of  the  learned  and  careful  arguments  addressed  to 
us,  it  is  necessary  to  bear  in  mind  the  well  known  principles 
referred  to  in  the  judgment  of  my  brother  Rose,  viz.,  that 
statutes  passed  by  the  Imperial  Parliament  are  to  be  treated 
primd  facie  as  intended  to  apply  to  the  United  Kingdom  only, 
and  that  in  order  that  they  may  be  held  to  apply  to  the  colonies 
as  well,  there  must  be  upon  their  face  express  language  shewing 
an  intention  that  they  should  be  so  applied. 

The  Acts  under  which  the  plaintiffs  claim  to  be  entitled  to 
copyright  in  Canada  by  virtue  of  their  entry  at  Stationers’ 
Hall  in  London,  England,  of  the  picture  in  question  are  the 
Imperial  Statutes  25  & 26  Viet.  ch.  68  and  49  & 50  Viet.  ch.  33. 
But  with  these  statutes  certain  others,  and  parts  of  others,  are 
incorporated  by  special  provision,  and  must  be  read  along  with 
them. 

By  sec.  12  of  25  & 26  Viet.  ch.  68  it  is  provided  that  ‘‘This 
Act  shall  be  considered  as  including  tlie  provisions  of  tlie  Act 
' passed  in  tlie  session  of  Parliament  held  in  the  seventh  and 
eighth  years  of  Her  present  Majesty,  'intituled  ‘ An  Act  to 
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ing enactments,  therein  referred  to  collectively  as  “The  Inter- 

Street, J. 

national  Copyright  Acts,”  are  to  be  construed  together  with  the 
Act,  that  is  to  say,  7 & 8 Viet.  ch.  12  (Imp.),  15  & 16  Viet.  ch. 
12  (Imp.),  38  & 39  Viet.  ch.  12  (Imp.),  sec.  12  of  25  & 26  Viet, 
ch.  68  (Imp.) 

It  becomes  necessary,  therefore,  to  examine  the  provisions 
of  all  these  Acts  before  the  scope  of  the  two  Acts — 25  & 26  Viet, 
ch.  68  and  49  & 50  Viet.  ch.  33,  upon  which  the  plaintifis  rely — 
can  be  determined  in  order  to  see  whether  anything  is  to  be 
found  in  them  to  support  their  contention. 

The  Act  7 & 8 Viet.  ch.  12  was  an  Act  to  amend  the  law 
relating  to  international  copyright,  and  its  general  purport  and 
effect  is  to  enable  Her  Majesty  by  orders  in  council  to  give  to 
the  producers  of  certain  specified  classes  of  works  first  published 
in  foreign  countries  the  benefit  of  the  provisions  of  the  English 
laws  of  copyright. 

It  is  to  be  observed  that  by  this  Act  no  extension  of  the 
privileges  of  the  persons  entitled  to  English  copyrights  as  they 
existed  at  the  time  of  the  passing  of  the  Act  is  efiected,  but 
foreign  publishers  were  to  become  entitled  to  those  privileges 
upon  the  foreign  country  granting  reciprocal  privileges  to 
British  publishers.  So  that  no  British  publisher  and  no  foreign 
publisher  acquired,  or  could  acquire,  under  the  Act  any 
privileges  in  the  British  dominions  which  a British  publisher 
did  not  acquire  before  it  became  law  under  the  British  Copy- 
right Acts  then  in  force. 

The  15  & 16  Viet.  ch.  12  carries  the  law  applicable  to  this 
case  no  further.  It  amends  in  certain  particulars  the  provisions 
of  7 & 8 Viet.  ch.  12,  with  special  regard  to  a convention  with 
France,  and  by  tlie  9th  sec.  it  proliibits  the  importation  into 
any  part  of  the  Britisli  dominions  of  pirated  copies  of  any 
works  of  literature  or  art  coming  within  the  Copyriglit  Acts, 
produced  anywliere  outside  the  Britisli  dominions. 

Next  in  order  is  the  12th  sec.  of  the  Act  25  & 26  Viet.  ch. 
68,  which  I have  above  (|uoted  in  full.  By  it  the  provisions  of 
the  7 & 8 Viet.  ch.  12  are  practically  re-enacted,  and  made  part 
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of  the  Act  25  & 26  Viet.  eh.  68 ; and  being  also  re-enacted  and 
embodied  in  49  & 50  Viet.  eh.  33,  by  sub-sec.  (3)  of  sec.  1 of 
that  Act  they  become  an  integral  part  of  each  of  those  Acts. 

Coming  now  to  the  Act  25  & 26  Viet.  ch.  68  (the  only  one  of 
the  Acts  scheduled  at  the  end  of  the  Act  49  & 50  Viet.  ch.  33, 
and  therein  referred  to  collectively  as  “ The  Copyright  Acts,”  to 
which  it  is  necessary  here  to  refer),  it  is  found  that  Act  opens 
with  a recital  that  Whereas  by  law,  as  now  established,  the 
authors  of  paintings,  drawings,  and  photographs  have  no  copy- 
right in  such  their  works  ; and  it  is  expedient  that  the  law 
should  in  that  respect  be  amended.” 

I understood  it  to  be  suggested  by  counsel  for  the  plaintiffs 
that  this  recital  of  the  state  of  the  law  at  the  time  was  not 
incontrovertible,  but  my  researches  have  not  led  me  to  doubt  in 
any  respect  its  absolute  accuracy. 

The  first  section  provides  that  the  author,  being  a British  sub- 
ject or  resident  within  the  dominions  of  the  Crown,  of  every 
original  painting,  etc.,  made  either  in  the  British  dominions  or 
elsewhere,  shall  have  the  sole  right  of  copying  and  reproducing 
it,  subject  to  certain  rights  of  assignees  of  the  picture  or  the 
right  to  reproduce  it  which  are  protected  by  the  Act.  The 
fourth  section  prescribes  the  manner  and  place  in  which  the  entry 
of  a claim  to  copyright  is  to  be  made  in  order  to  entitle  the 
author  or  owner  to  protection.  The  seventh  section  fixes 
penalties  for  the  contravention  of  the  rights  of  persons  entitled 
to  copyright  under  the  Act ; and  the  eighth  and  ninth  sections 
prescribe  the  practice  to  be  followed  in  England,  Ireland,  and 
Scotland  for  the  recovery  of  the  penalties  and  damages.  The  tenth 
section  prohibits  the  importation  into  the  United  Kingdom  of  any 
copies  of  protected  pictures,  ‘‘which,  contrary  to  the  provisions 
of  this  Act,  shall  have  been  made  in  any  foreign  state,  or  in 
any  part  of  the  British  dominions.”  And  finally,  the  twelfth 
section,  as  I have  said,  re-enacts  and  embodies  the  provisions 
of  7 & 8 Viet.  ch.  12. 

I have  found  myself  unable  to  discover  on  the  face  of  this 
Act  anything  which  would  justify  us  in  holding  that  it  was 
intended  to  extend  to  the  colonies.  On  the  conti'ary,  I think 
the  internal  evidence  leads  to  the  contrary  conclusion. 
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The  special  remedies  given  by  the  statute  for  contravention 
of  its  provisions  appear  intended  to  be  pursued  in  the  Courts  of 
the  United  Kingdom,  and  although  it  is  plain  that  the  Act 
could  not  govern  foreign  countries,  yet  piratical  reproductions 
of  copyrighted  pictures  made  in  the  colonies  are  placed  in  the 
same  category  as  those  made  in  foreign  countries,  the  importa- 
tion into  the  United  Kingdom  of  both  being  prohibited  in  the 
same  sentence.  At  all  events,  no  express  intention  can  be  found 
upon  the  face  of  the  Act  that  it  should  extend  to  the  colonies, 
and  that  is  all  that  is  necessary  to  oblige  us  to  hold  that  it  does 
not.  If  the  Act  is  to  be  held  to  extend  to  the  colonies  it  must 
be  by  virtue  of  the  Act  49  & 50  Viet.  ch.  33,  and  not  of  its  own 
inherent  power. 

The  remaining  Act  included  in  the  schedule  of  International 
Copyright  Acts  is  the  Act  38  & 39  Viet.  ch.  12,  but  that  Act 
relates  only  to  translations  of  dramatic  pieces  first  publicly 
represented  in  a foreign  country,  and  has,  therefore,  no  applica- 
tion to  the  question  before  us. 

At  the  time  of  the  passing  of  the  International  Copyright 
Act  1886,  being  the  Act  49  & 50  Viet.  ch.  33,  the  position  of  the 
law  of  England  with  regard  to  copyright  in  a painting,  wherever 
made,  provided  the  author  were  a British  subject  or  resident 
within  the  dominions  of  the  Crown,  was  that  he  could  by  an 
entry  at  Stationers’  Hall  entitle  himself  to  copyright  in  the 
United  Kingdom ; and  that  he  could  by  virtue  of  the  7 & 8 Viet, 
ch.  12,  incorporated  with  the  Act  25  & 26  Viet.  ch.  68,  by  sec. 
12,  obtain  copyright  in  any  foreign  countries  to  which  the  pro- 
visions of  the  various  British  Copyright  Acts  were  extended  by 
orders  in  council  under  7 & 8 Viet.  ch.l2,  but  that  he  could  not 
obtain  copyright  for  it  in  the  colonies  under  an  Imperial  Act,  as 
distinguished  from  an  order  in  council. 

The  scheme  of  the  International  Copyright  Act  1886,  49  & 
50  Viet.  ch.  33  was  to  form  a copyright  union  between  the 
United  Kingdom  and  the  foreign  nations,  parties  to  the  conven- 
tion, so  as  to  give  to  authors  of  literary  and  artistic  works  first 
publislied  in  one  of  tlie  countries,  parties  to  tlie  convention  copy- 
riglit  in  such 'works  througliout  the  other  countries,  parties  to 
the  convention. 
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In  the  United  Kingdom  the  object  intended  was  to  be 
carried  out  mainly  by  means  of  orders  in  council  authorized  to 
be  made  from  time  to  time  under  the  provisions  of  the  Act, 
and,  as  I shall  point  out,  these  orders  in  council  might  under  the 
ninth  section  extend  the  protection  given  to  foreign  productions 
to  the  colonies  as  well  as  the  United  Kingdom. 

Certain  sections  of  the  Act  deal  expressly  with  its  applica- 
tion to  the  colonies.  Section  8 provides  that  the  Copyright  Acts 
mentioned  in  the  schedule,  and,  therefore,  including  the  whole 
of  the  Act  25  & 26  Viet.  ch.  68,  “ shall,  subject  to  the  provisions 
of  this  Act,  apply  to  a literary  or  artistic  work  first  produced  in 
a British  possession  in  like  manner  as  they  apply  to  a work  first 
produced  in  the  United  Kingdom:  provided  that  (a)  the  enact- 
ments respecting  the  registry  of  the  copyright  in  such  work 
shall  not  apply  if  the  law  of  such  possession  provides  for  the 
registration  of  such  copyright.”  The  other  provisos  in  this 
clause  do  not  affect  copyrights  in  artistic  works. 

There  is  nothing  in  this  eighth  section  which  can  help  the 
plaintiffs,  because  the  picture  in  question  here  was  not  first  pro- 
duced in  a British  possession  as  distinguished  from  the  United 
Kingdom. 

The  ninth  section  was  much  relied  on  by  counsel  for  the 
plaintiffs.  It  is  as  follows  : 

“Where  it  appears  to  Her  Majesty  expedient  that  an  order 
in  council  under  the  International  Copyright  Acts  made  after 
the  passing  of  this  Act  as  respects  any  foreign  country,  should 
not  apply  to  any  British  possession,  it  shall  be  lawful  for  Her 
Majesty  by  the  same  or  any  other  order  in  council  to  declare 
that  such  order  and  the  International  Copyright  Acts  and  this 
Act  shall  not,  and  the  same  shall  not,  apply  to  such  British 
possessions,  except  so  far  as  is  necessary  for  preventing  any 
prejudice  to  any  rights  acquired  previously  to  the  date  of  such 
order ; and  the  expressions  in  the  said  Acts  relating  to  Her 
Majesty’s  dominions  shall  be  construed  accordingly ; but,  .save 
as  provided  by  such  declaration,  the  said  Acts  and  this  Act 
shall  apply  to  every  British  possession  as  if  it  were  part  of  the 
United  Kingdom.” 

The  effect  of  this  section,  as  I understand  it,  is  to  enable  Her 
Majesty  by  order  in  council  under  the  Act  of  whicli  it  is  part. 
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country  the  same  rights  in  the  British  possessions  as  might 
formerly  have  been  given  to  them  in  the  United  Kingdom  by 

orders  in  council  under  the  Acts  mentioned  in  the  schedule,  or 
as  may  now  be  given  to  them  by  orders  in  council  under  the 
earlier  sections  of  the  Act  of  which  it  is  a part.  It  further 
authorizes  Her  Majesty  to  exclude  if  she  deem  proper  the  appli- 
cation of  any  such  orders  in  council  to  any  British  possession. 
But  it  has  no  efiect  upon  the  Copyright  Acts  as  distinguished 
from  the  International  Copyright  Acts,  that  is  to  say,  it  relates 
only  to  those  laws  which  are  carried  into  effect  by  orders  in 
council,  and  does  not  relate  to  those  laws  which  take  effect  by 
direct  enactment,  as  the  Copyright  Acts  do. 

Now  the  claim  of  the  plaintiffs  here  is  that  their  rights 
come  from  the  British  Copyright  Acts  directly  and  not  from 
any  orders  in  council  made  under  any  of  the  International 
Copyright  Acts,  and,  therefore,  they  are  not  in  any  way  helped 
by  the  ninth  section  of  the  Act  of  1886  above  quoted. 

Mr.  Small’s  argument  upon  this  ninth  section  was  that  section 
12  of  the  2e5  & 26  Viet.  ch.  68  had  the  effect  of  consolidating  that 
Act  with  the  Act  7 & 8 Viet.  ch.  12,  so  that  when  the  ninth  sec- 
tion of  the  Act  of  1886  above  quoted  enacts  that  7 & 8 Viet.  ch.  12 
as  well  as  the  twelfth  section  of  25  & 26  Viet.  ch.  68  shall  apply 
to  every  British  possession  as  if  it  were  part  of  the  United  King- 
dom, the  necessary  result  is  to  extend  all  the  provisions  of  25  & 
26  Viet.  ch.  68  to  the  British  possessions.  I am  clearly  of 
opinion,  however,  that  that  construction  cannot  be  supported. 
The  object  of  the  twelfth  section  of  25  &26  Vict.ch.  68  was  plainly 
to  bring  the  new  copyright  in  pictures  within  the  provisions  of 
the  existing  International  Copyright  Acts,  and  that  part  of  the 
law,  and  that  object  of  the  twelfth  section,  is  preserved  b}^  the 
addition  to  the  schedule  of  International  Copyright  Acts  in  the 
Act  of  1886  of  the  twelfth  section,  but  tlie  remainder  of  the  Act 
25  & 26  Viet.  ch.  68  is  found  in  tlie  other  schedule  to  the  Act  of 
1886,  and  is  not  one  of  the  Acts  extended  to  tlie  colonies  by 
tlie  ninth  section  of  that  Act,  though  it  is  one  of  the  Acts  the 
benefits  of  which  may  be  extended  to  them  by  order  in  council. 
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My  conclusion,  therefore,  is  that  the  Act  25  & 26  Viet.  ch.  68  T>.  C. 

is  the  only  Copyright  Act  which  gives  copyright  through  regis- 
tration  in  England  to  the  owners  of  the  picture  in  question ; Graves 

that  by  the  proper  construction  of  that  Act  the  protection  Gorrie. 

given  by  such  registration  does  not  extend  to  the  colonies ; that 
that  protection  is  not  extended  to  the  colonies  by  any  other  Act, 
and  that,  therefore,  the  plaintiffs,  having  failed  to  obtain  pro- 
tection for  the  picture  by  registration  in  Canada,  are  not 
entitled  to  restrain  its  production  in  Canada  by  the  defendant. 

The  action  must,  therefore,  be  dismissed  with  costs. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

Marshall,  et  al.  d.  c. 

V.  1900 

The  Industrial  Exhibition  Association  of  Toronto,  et  al.  June  i9. 


Negligence  — Liability  of  Lessee — Covenant  by  Ijessor  to  Repair — License  from 

Lessee — Invitation. 

One  of  the  plaintiffs  purchased  from  an  exhibition  association,  upon  the  terms 
mentioned  in  the  agreement  set  out  in  the  report,  the  privilege  of  selling 
refreshments  under  a , certain  building  during  the  holding  of  the  exhibition 
in  grounds  leased  by  the  association  from  the  corporation  of  a city  for  two 
months  in  the  year  for  the  purpose  of  holding  an  exhibition,  the  city  by 
the  lease  covenanting  to  repair.  During  the  period  of  her  occupation,  and 
while  walking  across  a platform  which  was  constructed  between  the  building 
and  the  sidewalk  to  give  access  to  people  requiring  refreshments,  the  female 
plaintiff  put  her  foot  into  a hole  in  the  platform  which  was  out  of  repair  and 
was  injured  : — 

Held,  that  under  the  agreement  mentioned,  she  was  not  a lessee  of  the  premises 
but  a mere  licensee,  who  was  lawfully  there  upon  the  invitation  of  the 
association,  and  that  the  association  owed  a duty  to  the  persons  whom  they 
induced  to  go  there  to  keep  the  place  in  j)roper  repair  ; that  there  was  no 
liability  on  the  corporation  of  the  cit}"  as  they  were  not  the  occupiers  of  the 
grounds  and  did  not  invite  the  plaintiff  to  go  where  she  was  hurt,  and  there 
was  no  highway  to  be  kept  in  repair  by  them,  but  that  the  association,  who 
had  by  their  negligence  caused  the  accident,  were  liable. 


1901 
Jan.  17. 


This  was  an  appeal  from  the  judgment  of  Rose,  J.,  in  an 
action  brought  by  Mary  Jane  Marsliall  and  Janies  B.  Marshall, 
her  husband,  against  The  Industrial  Exhibition  Association,  of 
Toronto,  and  the  corporation  of  the  city  of  Toronto. 
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The  following  statement  of  facts  is  taken  from  the  judgment 
of  Street,  J.,  in  the  Divisional  Court: — 

The  action  is  for  damages  for  injuries  sustained  by  the  female 
plaintiff  by  reason  of  the  alleged  negligence  of  the  defendants, 
or  one  of  them,  tried  before  the  Honourable  Mr.  Justice  Rose 
and  a jury  at  the  Toronto  assizes  on  23rd  January,  1900, 
when  the  following  facts  appeared. 

The  defendants,  the  corporation  of  the  city  of  Toronto,  are 
lessees  of  the  Crown,  for  a term  of  21  years  from  the  13th 
February,  1899,  at  the  rental  of  $100,  of  the  lands  in  the 
city  of  Toronto  known  as  the  exhibition  grounds.  The  lessees 
are  bound  to  erect  no  buildings  except  for  exhibition  purposes 
during  the  term  and  are  at  liberty  to  remove  them  at  the  end 
of  the  term. 

The  defendants,  the  Industrial  Exhibition  Association,  under 
a lease  from  the  corporation  of  the  city,  are  entitled  to  the 
exclusive  possession  of  the  exhibition  grounds,  and  the  build- 
ings and  erections  thereon,  during  two  months  in  each  year 
for  the  term  of  ten  years  from  the  1st  March,  1899,  at  the 
nominal  rent  of  $1  : the  particular  period  of  two  months  in  each 
year  being  chosen  by  the  lessees,  for  the  purposes  of  their 
annual  exhibition. 

The  lessors  and  lessees  agree  “that  the  lessors  shall  maintain 
the  said  grounds  and  keep  up  and  maintain  all  the  buildings, 
fences  and  other  erections  upon  the  said  grqunds  . . . and 

have  the  charge,  care  and  control  of  the  same,  except  at  such 
times  as  the  said  lessees  may  require  the  same  for  exhibition 
purposes  as  hereinbefore  provided,  and  shall  keep  such  buildings 
painted.” 

The  lessees  covenant  to  hand  over  to  the  lessors  the  surplus 
revenue  derived  in  each  year  from  the  exhibitions,  after  certain 
expenses  and  outgoings,  specially  provided  for. 

On  the  17th  July,  1899,  in  contemplation  of  an  exhibition  to 
be  held  upon  the  said  grounds,  to  continue  from  August  28th 
to  Sejitember  8th  of  that  year,  the  female  plaintiff  applied  to 
the  defendants,  the  Industrial  Exliibition  Association,  for  tlie 
privilege  of  serving  refreshments,  and,  her  offer  having  been 
accepted,  she  paid  to  the  treasurer  of  the  association  $650  and 
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signed  an  agreement  of  which  the  material  parts  are  in  these 
words : — 

Toronto,  July  17,  1899. 

To  the  Manager  and  Secretary  of  the  Industrial  Association : — 

Sir, — I hereby  agree  to  pa}^  the  sum  of  $650  for  the 
privilege  of  serving  refreshments  from  stands  located  under 
dairy  building,  as  located  by  the  manager  or  superintendent,  and 
agree  to  make  use  of  such  privilege  between  the  hours  of  8 a.m. 
and  6 p.m.  only,  each  day  from  August  28th  to  August  30th, 
inclusive,  and  between  the  hours  of  8 a.m.  and  10  p.m.  from 
August  31st  to  September  8th  (except  on  Sunday).  . . . I 

further  agree  that  I will  not  assign  or  sublet  any  portion  of 
such  privilege  without  the  consent  of  the  manager  of  the 
association.  In  the  event  of  the  manager  or  Board  of  Directors 
notifying  me  to  quit,  for  or  on  account  of  any  breach  of  covenant, 
rule  or  regulation,  I hereby  agree  to  give  up  possession  of  such 
stand,  premises  or  privilege  occupied  by  me  within  the  exhibition 
grounds  or  buildings  forthwith  on  demand  made,  and  to  forego 
all  claims  and  demands  for  damages  for  summary  ejectment.” 

Incorporated  with  the  agreement  was  the  following  con- 
dition: “The  whole  of  the  stands  and  special  privileges,  etc., 

will  be  subject  to  the  supervising  of  the  manager  and  Board  of 
Directors,  and  should  the  Board  consider  it  desirable  on  account 
of  mismanagement,  breach  of  the  rules  or  contract,  or  disorderly 
conduct  during  the  exhibition  or  otherwise,  they  reserve  the 
right  to  cancel  this  or  any  contract  entered  into  in  this  respect 
and  summarily  eject  the  occupant  of  the  stand  or  other  premises, 
and  the  amount  paid  in  connection  therewith  shall  be  forfeited 
to  the  association.” 

The  dairy  building  mentioned  in  the  contract  ran  north  and 
south  and  was  100  feet  long,  and  the  dining  room  under  it  in 
which  the  plaintiff,  Mary  Jane  Marshall,  exercised  the  privilege 
of  serving  refreshments,  under  the  contract,  was  on  the  ground 
floor  of  the  building  and  occupied  its  whole  length.  A counter 
ran  along  the  whole  east  side  of  the  building  at  a convenient 
distance  from  the  floor  and  this  could  be  thrown  open  to  persons 
shinding  outside  the  building  by  raising  outward  tlie  wooden 
shutters,  forming  the  upper  part  of  tlie  east  wall.  Which  were 
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hung  upon  hinges  at  the  top,  and  upon  being  raised  formed  a 
roof  over  the  ‘persons  standing  outside  the  building  and  being 
served  at  the  counter.  These  shutters  were  in  practice  only 
raised  along  the  southerly  half  of  the  east  front,  the  northerly 
half  of  the  room  being  devoted  to  the  use  of  persons  coming  in 
from  the  outside  through  a door  at  the  northerly  end  of  the 
building  and  served  with  meals  at  tables  there. 

Along  the  outside  of  the  building  and  immediately  adjoining 
it  ran  a wooden  platform  which  was  six  feet  wide  at  the  east 
and  eleven  feet  wide  at  the  north  of  the  building  and  this  again 
immediately  adjoining  a wooden  sidewalk  which  was  for  the 
most  part  flush  with  the  platform  adjoining  it,  but  at  the  south 
end  of  the  building  was  a few  inches  lower. 

Outside  the  sidewalk  was  the  roadway  for  horses  and 
vehicles.  Persons  passing  along  the  wooden  sidewalk  and 
desiring  to  obtain  refreshments  at  the  counter  stepped  upon 
the  wooden  platform  which  was  generally  on,  or  near,  the  same 
level  and  found  themselves  under  the  roof  formed  by  the  raised 
shutters  while  they  were  being  served.  The  platform  at  the 
north  end  of  the  building  was  used  by  persons  going  into  the 
dining  room  through  the  door  there,  and  it  was  also  used  as  a 
short  cut  by  persons  turning  the  corner  in  the  sidewalk  at  the 
north-east  corner  of  the  building. 

On  the  evening  of  the  31st  August,  1899,  the  female  plain- 
tiff left  the  dining  room  on  business  connected  with  her  dining 
room  and  while  walking  across  the  wooden  platform  adjoining 
the  sidewalk  at  the  north-east  ansfle  of  the  building  accidental! v 
put  her  foot  into  a hole  caused  by  the  rotten  condition  of  the 
boards  and  was  seriously  injured,  and  this  action  is  brought  to 
recover  damages  for  the  injuries  she  sustained. 

It  appeared  that  the  custom  followed  was  for  the  Industrial 
Association  to  make  such  repairs  as  they  thought  were  needed 
from  time  to  time  and  to  charge  them  against  the  city  corpora- 
tion. A few  days  before  the  opening  of  the  exhibition  in 
question  a workman  was  sent  by  the  Industrial  Association  who 
put  in  new  boards  upon  a part  of  tlie  platform  to  the  north  of 
the  building  and  was  asked  by  the  plaintiff*,  Mrs.  Marshall,  to 
repair  tlie  place  at  which  the  accident  afterwards  took  place, 
but  he  did  not  repair  it  and  she  was  aware  at  tlie  time  of  the 


ONTARIO  LAW  REPORTS. 


323 


accident  that  it  had  not  been  repaired*.  She  said,  however,  that 
it  was  dark  at  the  time  and  that  she  was  not  thinking  about  it. 

G.  G.  S.  Lindsey,  Q.C.,  and  W.  R.  Wadsworth,  for  the  plaintiff. 
Wallace  Nesbitt,  Q.C,  for  the  Industrial  Association. 

J.  H.  Fullerton,  Q.C.,  for  the  city  of  Toronto. 
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It  was  agreed  by  counsel  that  only  the  amount  of  damages 
should  be  left  to  the  jury  and  all  other  questions  of  fact  arising 
should  be  left  to  be  determined  by  the  trial  Judge. 

The  jury  assessed  the  damages  at  $985  to  Mrs.  Marshall  and 
$50  to  her  husband. 

The  learned  Judge  reserved  judgment  and  subsequently 
ordered  that  the  action  should  be  dismissed  with  costs  for  reasons 
set  out  in  the  following  judgment. 

June  19.  Rose,  J.  : — The  jury  assessed  the  damages,  and 
all  other  questions  were  to  be  determined  by  me  on  motion  for 
judgment. 

I find  as  a fact  that  the  defective  platform  was  part  of  the 
dairy  building  and  was  erected  for  the  purpose  of  convenience 
of  access  to  the  stands  placed  in  the  building  from  which  refresh- 
ments could  be  served,  and  was  not  a part  of  the  roadway  or 
sidewalk  for  the  benefit  of  the  public.  It  was  placed  there  for 
the  use  of  those  of  the  public  who  came  to  the  building  to  obtain 
refreshments  while  remaininof  outside. 

I find  that  the  document  of  the  17th  July  given  to  the  said 
plaintiff  was  a license  and  not  a lease  : Lynch  v.  Seymour  (1888), 

* The  evidence  of  John  Chambers,  the  Park  Superintendent  of  the  city, 
taken  on  his  examination  for  discovery,  put  in  at  the  trial,  stated  that  he  had 
charge  of  making  repairs  on  the  exhibition  grounds  and  that  he  had  the 
carpenter,  John  Langridge,  regularly  employed  for  that  purpose,  and  that 
they  repaired  all  the  sidewalks,  prior  to  28th  August,  in  the  neighbourhood  of 
Marshall’s  dining  room.  [Counsel  for  the  city  admitted  that  Langridge  muxs  an 
employee  of  the  city.] 

The  evidence  of  Mr.  Hill,  manager  of  the  Industrial  Association,  taken  on 
his  examination  for  discovery,  put  in  at  the  trial,  stated  that  John  Chambers 
was  the  Park  Commissioner  of  the  city,  and  that  it  was  his  business  to  re])air 
all  the  sidewalks  and  platforms  and  that  he  generally  undertook  to  put  the 
sidewalks  and  platforms  in  repair,  and  that  Langridge  was  an  enpJoyee  of  the 
city.  Mrs.  Marshall  stated  in  her  evidence  that  she  asked  Langridge  to  repair 
the  hole. 
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15  S.C.R.  at  p.  352,  and  prior  report  of  the  same  case  there 
referred  to. 

I find  further  that  for  the  purpose  of  serving  refreshments 
under  the  license  it  was  not  in  contemplation  of  the  parties  that 
the  plaintiff  would  have  occasion  to  use  the  platform;  that  the 
place  where  the  accident  happened  was  not  a necessary,  although 
it  might  have  been  a convenient  way  of  approach  to  the  north 
door  of  the  building. 

The  defendant  association  held  under  a lease  from  its  co- 
defendant, dated  the  16th  February,  1899,  by  which  it  was 
agreed  that  the  lessors  were  to  maintain  the  said  grounds  and 
keep  up  and  maintain  all  the  buildings,  fences  and  other  erections 
upon  the  said  ground  . . . and  have  the  charge,  care  and 

control  of  the  same  except  at  such  times  as  the  said  lessee  may 
require  the  same  for  exhibition  purposes  as  hereinbefore  provided, 
also  shall  keep  such  buildings  painted.” 

Having  regard  to  the  provisions  of  the  lease  as  to  occupancy 
and  the  evidence  as  to  the  persons  employed  to  make  repairs,  I 
construe  this  covenant  to  be  one  to  keep  the  premises  in  a con- 
dition reasonably  fit  for  the  purposes  of  the  association. 

The  fair  conclusion  from  the  evidence  is  that  the  condition 
of  the  platform  at  the  time  of  the  making  of  the  lease  was 
practically  the  same  as  at  the  time  of  the  accident. 

I find  that  the  city  had  notice  of  the  condition  of  the 
platform,  that  there  was  a breach  of  the  covenant  to  keep  up 
and  maintain  the  building  or  erection  in  question,  and  that  on 
the  evidence  before  me  the  city  would  be  liable  at  the  instance 
of  its  co-defendant  in  an  action  on  the  covenant  for  any  damage 
arising  out  of  the  breach.  In  Hugall  v.  McLean  (1885),  53 
L.T.N.S.  94,  where  Brett,  M.R.,  delivered  the  judgment  of  the 
Court,  referring  to  and  following  Makin  v.  W atkinson  (1S70),. 
L.R.  6 Ex.  25,  it  was  held  that  where  the  tenant  in  possession 
complained  of  want  of  repair  and  non-observance  by  the  landlord 
of  his  covenant  to  repair  the  tenant  must  give  the  landlord 
actual  notice. 

One  reason  given  was  that  the  tenant  must  put  tlie  landlord 
in  a position  enabling  him  to  enter.  Here  the  landland  had 
possession  during  ten  months  in  the  year,  and  undertook  the 
duty  of  repairing  while  in  possession. 
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It  may  perhaps  be  put  thus:  the  lease  to  the  association 
provided  that  it  should  have  the  grounds  and  buildings  for 
exhibition  purposes  for  not  more  than  two  months  in  each  year, 
und  the  city  covenanted  to  keep  and  maintain  the  buildings, 
and  therefore  it  was  the  duty  of  the  city  to  deliver  possession 
to  the  association  of  buildings  and  erections  so  kept  and 
maintained,  and  the  time  when  the  condition  of  the  buildings 
and  erections  was  to  be  ascertained  for  the  purpose  of  deter- 
mining whether  the  covenant  had  been  performed  was  the 
time  when  the  association  required  possession.  It  would  be 
unreasonable  to  require  the  association  to  send  an  expert  to 
examine  the  premises  before  going  into  possession.  The  city 
had  men  whose  duty  it  was  to  examine  and  repair. 

Another  reason,  given  by  Bramwell,  B.,  in  MaJcin  v.  Watkin- 
■son,  for  requiring  actual  notice  was  as  follows:  /‘When  a thing 
is  in  the  knowledge  of  the  plaintiff,  but  cannot  be  in  the  know- 
ledge of  the  defendant,  but  the  defendant  can  only  guess  or 
speculate  about  the  matter,  then  notice  is  necessary.”  p.  30. 
Here,  on  the  facts  of  this  case,  the  city  had  the  means  of 
knowledge  rather  than  the  association. 

It  was  argued  that  the  plaintiff,  Mary  Jane  Marshall,  was  a 
“stranger,”  and  'had  a right  of  action  against  the  city  by 
reason  of  the  above  covenant,  quite  independently  of  whether 
she  had  a right  of  action  against  the  association ; counsel  citing 
Nelson  v.  The  Liverpool  Brewing  Co.  (1877),  2 C.P.D.  311, 
at  p.  313,  where  Lopes,  J.,  said:  “We  think  there  are  only  two 
ways  in  which  landlords  or  owners  can  be  made  liable,  in  the 
case  of  injury  to  a stranger  by  the  defective  repair  of  premises 
let  to  a tenant,  the  occupier  and  the  occupier  alone  being 
primd  facie  liable:  first,  in  the  case  of  a contract  by  a landlord 
to  do  repairs,  where  the  tenant  can  sue  him  for  not  repairing ; 
secondly,  in  the  case  of  a misfeasance  of  a landlord,  as,  for 
instance,  where  he  let  premises  in  a ruinous  condition.” 

Tliree  questions  arise:  first,  was  the  plaintiff  a “stranger” 
within  the  meaning  of  the  above  decision  ? second,  has  tlie 
plaintiff  a right  of  action  against  tlie  association  ? and,  third, 
if  not  has  she  one  against  the  city  ? 

I do  not  see  how  the  plaintiff,  Mary  Jane  Marshall,  could  be 
considered  as  a “stranger.”  She  was  in  under  a license  from 
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the  lessee,  and  her  rights  arise  as  such  licensee,  and  unless  she 
can  recover  against  her  licensor,  I do  not  see  on  principle  how 
she  can  have  the  benefit  of  the  covenant  between  the  city  and 
the  licensor,  for  the  breach  of  such  covenant  by  the  city  has  not 
caused  any  damage  to  the  association. 

I do  not  see  how  such  plaintiff  can  recover  against  the 
association. 

Her  rights,  as  against  the  association,  cannot,  it  seems  to  me, 
be  placed  higher  than  the  rights  of  a tenant  against  a landlord, 
and  it  was  admitted  by  counsel  on  the  argument  that  if  the 
relation  existing  between  the  association  and  her  was  that  of 
landlord  and  tenant  she  could  not  recover.  No  authority  was 
cited  shewing  that  she  occupied  any  higher  position. 

Moreover,  the  condition  of  the  premises  was  known  to  her 
from  the  time  of  her  going  upon  them,  and  she  chose  to  use 
them  in  the  condition  in  which  they  were. 

I think  a still  further  difficulty  arises,  having  reference  to 
the  facts  as  I have  found  them,  that  while  as  licensee  she  had 
access  to  the  interior  of  the  building  for  the  purpose  of  serving- 
refreshments  ; as  to  the  platform  where  the  accident  occurred  she 
probably  occupied  no  higher  position  than  the  plaintiftdn  Ivey  v. 
Hedges  (1882),  9 Q.B.D.  80,  and  if  so  must  fail. 

No  question  arises  as  to  the  liability  by  the  city  to  repair  a 
highway,  for  it  is  clear  that  the  platform  was  not  a highway, 
nor  did  it  form  part  of  a highway.  The  grounds  were  let  to  the 
city  and  were  in  a sense  private  grounds,  and  the  roads  and 
passage-ways  were  maintained  for  the  convenience  of  the  city  as 
lessees  and  the  convenience  of  the  association  as  sub-lessees. 

It  seems  to  me,  therefore,  that  no  statutory  liability  existed, 
and  that  the  sole  liability  is  by  the  contract,  if  at  all. 

See  also  Hett  v.  Janzen  (1892),  22  O.R.  414;  ScUmidt  v. 
Town  of  Berlin  (1894),  26  O.R.  54;  Broivn  v.  The  Trustees  of 
Hie  Toronto  General  Hosj)ital  (1893),  23  O.R.  599. 

As  to  most  of  tlie  questions  raised,  the  case  of  Hiimjdirey  v. 
Wait  (1873),  22  C.P.  580,  is  most  instructive. 

The  action  must  tlierefore  fail  as  to  botli  defendants  and  be 
dismissed  with  costs. 
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From  this  judgment  the  plaintiffs  appealed  to  a Divisional 
Court  and  the  appeal  was  argued  on  the  14th  December,  1900, 
before  Falconbridge,  C.J.Q.B.,  and  Street,  J. 

Lindsey,  Q.C.,  and  Wadsworth,  for  the  appeal.  The  plaintiff 
was  a licensee  from  the  association  not  a tenant,  the  landlord 
having  reserved  certain  rights  as  to  possession:  Lynch  v. 
Seymour,  15  S.C.R.  352.  The  plaintiff  got  no  right  to  the 
platform  under  her  contract.  It  could  not  be  used  by  parties 
getting  refreshments  at  her  stand,  and  even  if  it  could,  the 
accident  happened  at  a distance  from  such  stand.  The  platform 
was  for  the  use  of  the  public:  Badamsw.  City  of  Toronto  (1896), 
24  A.R.  8;  Christie  v.  The  City  of  St.  John  (1892),  21  S.C.R.  1; 
Robbins  v.  Jones  (1863),  15  C.B.N.S.  221  ; Beven’s  Negligence 
in  Law,  2nd  ed.  421.  Both  the  defendants  were  notified  that  the 
place  was  out  of  repair  and  to  repair  ; but  did  not  repair  : Tarry 
V.  Ashton  (1876),  1 Q.B.D.  314  at  p.  319.  There  was  an  implied 
obligation  to  the  plaintiff  to  keep  the  platform  in  repair : Midler 
V.  Hancock,  [1893]  2 Q.B.  177.  I refer  also  to  Hettv.  Janzen, 
22  O.R.  414;  and  Schmidt  v.  Town  of  Berlin,  26  O.R.  54;  Rendell 
V.  Roman  (1893),  9 Times  L.R.  192;  Lvey  v.  Hedges,  9 Q.B  D.  80; 
Humphrey  v.  Wait,  22  C.P.  580. 

Nesbitt,  Q.C.,  for  the  Industrial  Association,  contra.  The  plat- 
form was  part  of  the  building  and  was  leased  to  the  female  plain- 
tiff. The  shutters  as  part  of  the  building  cover  the  platform.  The 
fact  that  the  female  plaintiff  erected  a ticket  ofiice  on  part  of  the 
platform  is  evidence  that  she  was  entitled  to  the  use  of  it  under 
her  contract.  The  document  should  be  read  most  strongly 
against  the  grantor  and  it  operated  as  a demise  and  not  as 
a mere  license  : Lynch  v.  Seymour,  15  S.C.R.,  per  Strong,  J.,  at 
pp.  353,  354. 

W.  C.  Chisholm,  for  the  city  of  Toronto.  The  whole  grounds 
were  used  as  a park  except  when  used  for  exhibition  purposes, 
and  as  there  was  no  highway,  there  was  no  liability  on  tlie  city 
of  Toronto  to  repair  : Pictou  v.  Odder,  [1893]  A.C.  524.  The 

document  in  question  was  a mere  license:  Doe  d.  Hamvell  v. 

Wood  (1819),  2 B.  & Aid.  724.  The  plaintiff  was  not  a stranger: 
Mehr  v.  McNab  (1894),  24  O.R.  653.  The  city  did  not  invite 
the  plaintiff  there.  I refer  also  to  Broum  v.  The  Trustees  of  the 
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Toronto  General  Hospital,  23  O.R.  599;  Robbins  v.  Jones,  15 

C.B.N.S.  221. 

Lindsey,  in  reply.  Even  if  the  part  of  the  platform  covered 
by  the  shutters  was  part  of  the  plaintiff’s  premises  the  accident 
did  not  happen  there. 

January  17.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.  : — The  rights  of  the  plaintiff,  Mary  Jane  Marshall,  are 
set  out  in  the  written  contract  she  has  signed,  from  which  it 
appears  that  for  a payment  of  $650  to  the  Industrial  Association 
she  acquired  the  privilege  of  selling  refreshments  from  a certain 
stand  of  theirs  during  the  continuance  of  the  exhibition  between 
certain  prescribed  hours  of  each  week  day,  subject  to  the  super- 
vision of  the  manager  and  Board  of  Directors. 

It  is  clear  that  Mrs.  Marshall  under  this  contract  was  not  a 
lessee  of  the  premises,  for  she  had  no  right  to  the  continuous 
occupation  of  the  stands  but  only  the  right  to  sell  from  them 
during  a part  of  the  time:  Rendell  v.  Roman,  9 Times  L.R.  192. 

She  had  nothing  more  than  a license  to  enter  the  stands 
during  particular  prescribed  hours  and  sell  her  refreshments 
there. 

The  fact  that  she  put  up  on  the  northerly  platform  a small 
ticket  seller’s  box  does  not  alter  or  enlarge  the  terms  of  her 
license,  which  is  all  in  writing. 

The  platform  for  the  use  of  the  persons  obtaining  refresh- 
ments at  her  counter  was  put  there  by  one  or  other  of  the 
defendants,  and  probably  enhanced  in  their  interest  the  value 
of  the  stand  and  the  amount  that  could  be  obtained  from  a sale 
of  tlie  privileges,  which  the  plaintiff,  Mrs.  Marshall,  acquired  : 
but  there  was  no  license  to  her  to  interfere  with  it,  any  more 
than  with  the  building  in  which  she  served  her  customers,  or 
with  the  wooden  pathway  on  the  outside  of  it. 

These  being  her  sole  riglits  and  privileges,  when  she  walked 
across  tlie  platform  at  the  north  of  the  building,  in  the  course 
of  the  transaction  of  her  business,  she  was  in  no  different 
position  from  tliat  in  which  one  of  the  visitors  to  the  exhibition 
crossing  tlie  platform  to  her  counter  would  have  been,  that  is 
to  say,  slie  was  lawfully  tliere  upon  the  invitation  of  the  Indus- 
trial Association  and  liad  paid  tliem  for  the  right  to  be  there. 
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The  place  where  the  plaintiff  met  with  her  injury  was  one 
which,  during  the  holding  of  the  exhibition,  was  traversed  by 
great  crowds  of  people  and  the  defendants,  the  association, 
owed  a duty  to  the  persons  whom  they  induced  to  go  there  to 
keep  it  all  in  proper  repair.  The  platform  adjoined  and  practi- 
cally formed  a part  of  the  wooden  pathway  and  at  the  corner 
in  question  was  on  a level  with  it  and  was  used  as  a part  of  it. 

It  is  plain  that  it  was  out  of  repair  and  that  the  defendants, 
the  Industrial  Association,  knew  it  to  be,  or,  at  least,  that  they 
should  have  known  it,  for  its  condition  had  been  called  to  the 
attention  of  their  workman  some  days  before  the  28th  August, 
when  the  exhibition  began. 

Under  these  circumstances  it  appears  to  me  that  the  only 
question  is:  which  of  the  two  defendants  is  liable  to  the  plain- 
tiffs for  the  injury  sustained  by  Mrs.  Marshall  ? 

It  is  clear  that  this  roadway  through  the  exhibition  grounds 
and  the  wooden  pathway  bounding  it  are  not  a part  of  any 
public  highway.  The  whole  of  the  grounds  are  shut  up  during 
ten  or  eleven  months  in  the  year  and  the  public  have  no  high- 
way rights  over  them,  so  that  the  liability  to  keep  in  proper 
repair  imposed  by  the  Municipal  Act  upon  municipalities  has 
nothing  to  do  with  the  case. 

I cannot  find  any  other  ground  upon  which  the  corporation 
of  the  city  of  Toronto  can  be  held  liable : they  were  not  the 
occupiers  of  the  grounds  and  they  did  not  invite  Mrs.  Marshall 
to  p'O  where  she  was  hurt. 

The  Industrial  Association  seem  to  have  been  in  the  habit 
of  doing  such  repairs  as  were  needed  in  their  opinion  and 
charging  the  cost  to  the  city,  and  they  actually  replaced  a 
portion  of  the  platform  to  the  north  of  this  building,  within  a 
few  feet  of  where  the  accident  took  place,  just  before  the 
exhibition  in  question  opened. 

Under  these  circumstances,  the  late  authorities  hold,  the 
Industrial  Association  would  be  entitled  as  damao'es  for  the 
breach  by  the  city  corporation  of  its  covenant  to  “maintain,” 
no  more  than  the  sum  it  would  have  cost  to  do  the  repairs 
and  not  the  damages  obtained  by  a person  injured  through  the 
want  of  them:  Brown  v.  The  Trustees  of  the  Toronto  General 
Hospital,  23  O.R.  599. 
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The  defendants,  the  Industrial  Association,  in  my  opinion, 
are  liable  to  the  plaintiffs,  upon  the  simple  ground  that  they 
invited  Mrs.  Marshall  upon  their  premises  and  took  her  money, 
and  by  their  negligence  caused  the  accident  : Lax  v.  The  Mayor, 
etc.,  of  the  Borough  of  Darlington  (1879),  5 Ex.  D.  28;  Holmes 
V.  North  EoMern  R.W.  Co.  (1869),  L.R  4 Ex.  254. 

The  measure  of  damages  recoverable  by  her  against  the 
Industrial  Association  for  the  injury  she  met  with  is  not  the 
same  as  that  recoverable  by  the  Industrial  Association  (if  any) 
from  the  city  corporation  for  breach  of  its  covenant  to  maintain, 
and  there  is  therefore  no  circuity  of  action  in  giving  a right  of 
action  against  them:  Payne  v.  Rogers  (1794),  2 H.  Bl.  at  p.  350. 

The  judgment  in  favour  of  the  defendants,  the  Industrial 
Association,  must  therefore  be  set  aside,  and  judgment  entered 
against  them  in  favour  of  the  plaintiff,  Mary  Jane  Marshall,  for 
$985,  and  in  favour  of  the  plaintiff,  James  B.  Marshall,  for  $50, 
together  with  the  costs  of  the  action,  including  those  of  the 
present  motion : but  the  motion  as  against  the  city  corporation, 
as  well  as  the  action  against  them,  must  be  dismissed  with 
costs. 


G.  A.  B. 
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Re  Ratcliffe  v.  Crescent  Mill  and  Timber  Co. 


D.  c. 
1901 


Mandamus — Division  Court — Jurisdiction — Evidence — Nonsuit — Appeal — Termi- 
nation of  Action. 

The  plaintiff  claimed  $212  for  wages,  and  gave  credit  for  payments  thereon, 
suing  for  a balance  of  $58.  The  defendant,  by  counterclaim,  alleged  a large 
account  of  $744.58,  and  claimed  a balance  in  his  favour  of  more  than  $100. 
The  Judge  entered  a nonsuit  after  hearing  the  evidence  of  one  witness,  who 
disclosed  the  nature  of  the  account : — 

Held,  that  the  Judge  at  the  trial  having  found  that  the  evidence  given  shewed 
that  the  case  was  beyond  the  jurisdiction  of  a division  court,  and  ruled  that 
further  evidence  should  not  be  given,  and  the  plaintiff  having  submitted  to 
this,  and  a judgment  of  nonsuit  with  costs  having  been  entered,  and  the 
plaintiff  having  moved  to  set  aside  the  nonsuit  and  for  a new  trial,  which  was 
refused,  an  application  for  a mandamus  did  not  lie. 

Reginas.  Judge  of  Southampton  County  (1891),  65  L.T.N.S.  320,  distin- 

tinguished. 

That  the  plaintiff  had  no  right  of  appeal  in  this  case  under  the  Division  Courts 
Act,  might  be  a defect  of  legislation,  but  it  did  not  enlarge  the  remedy  by 
mandamus. 


An  appeal  by  the  plaintiff  from  an  order  of  Lount,  J.,  in 
Chambers,  dismissing  a motion  by  the  plaintiff  for  an  order  in 
the  nature  of  a mandamus  commanding  the  Judge  presiding  in 
the  first  division  court  in  the  county  of  Middlesex  to  complete 
the  hearing  and  determination  of  a plaint  in  that  court,  in 
which  the  plaintiff  sought  to  recover  from  the  defendants  $58, 
alleging  that  he  was  hired  by  the  defendants  at  the  rate  of  $2  a 
day  to  buy  timber  for  them,  that  he  had  worked  for  106  days 
and  earned  $212,  on  account  of  which  he  had  received  various 
sums,  after  crediting  which  the  sum  of  $58  remained  due.  The 
defendants  counterclaimed  for  more  than  $100,  alleging  an 
account  between  them  and  the  plaintiff  of  $744.58,  and  claiming 
a balance  in  their  favour.  At  the  trial  in  the  division  court  the 
plaintiff  called  as  a witness  the  defendants’  secretary,  whose 
evidence  went  to  shew  that  the  whole  amount  of  the  account  was 
as  alleged  by  the  defendants,  and  the  Judge  thereupon  held  tliat 
the  amount  was  bej^ond  the  jurisdiction  of  the  court,  and 
entered  a nonsuit  with  costs  against  the  plaintiff 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  .C.,  and  Robertson,  J.,  on  the  1st  April,  1901. 
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W.  H.  Bartram,  for  the  plaintiff.  The  plaintiff  had  a right 
to  go  on  with  his  case  and  shew  by  other  witnesses  that  his 
claim  was  within  the  jurisdiction  of  the  court:  Stanley  Piano 
Co.  V.  Thomson  (1900),  32  O.K  341. 

J.  B.  McKillop,  for  the  defendants.  This  is  practically  an 
appeal.  Mandamus  does  not  lie : Shortt  on  Mandamus,  p.  295, 
and  cases  there  cited.  The  account  is  an  unsettled  one  exceed- 
ing in  the  whole  $400,  and  a division  court  has  no  jurisdiction 
by  the  express  terms  of  sec.  79  of  the  Division  Courts  Act, 
R.S.O.  1897  ch.  60.  The  plaintiff  cannot  pick  out  one  item  of 
an  account  and  sue  on  that.  The  other  items  are  inseparably 
interwoven  with  the  item  of  wages. 

Bartram,  in  reply,  referred,  as  to  mandamus  lying,  to 
Regina  v.  Judge  of  Southampton  County  Court  (1891),  65 
L.T.N.S.  320;  and  as  to  whether  the  division  court  had  jurisdic- 
tion, to  McRae  v.  Robins  (1869),  20  C.P.  135,  and  Re  Clark  v. 
Sylvester,  decided  by  Falconbridge,  C.J.  on  the  6th  March, 
1901,  and  by  a Divisional  Court  on  the  14th  March,  1901  (not 
reported.^) 

April  2.  Boyd,  C.  : — The  Judge  at  the  trial  held  that  the 
evidence  given  shewed  that  the  case  was  beyond  the  jurisdiction 
of  the  court,  and  ruled  that  further  evidence  should  not  be 
given.  To  this  the  plaintiff  submitted,  and  a judgment  of  non- 
suit with  costs  was  entered.  The  plaintiff  then  moved  to  set 
aside  the  nonsuit  and  for  a new  trial,  but  this  was  refused. 

This  being  the  appellant’s  own  account  of  the  situation,  the 
authorities  are  clear  that  an  application  for  mandamus  does  not 
lie.  In  Kernot  v.  Bailey  (1856),  4 W.R.  608,  the  Queen’s 
Bench  held  that  where  the  Judge  in  the  lower  court  has  heard 
evidence  as  to  the  jurisdiction  and  nonsuited  the  plaintiff,  the 
only  remedy  is  by  appeal,  and  not  by  mandamus.  Erie,  J.,  said: 
“A  mandamus  never  goes  to  compel  a party  to  do  anything, 
unless  having  power  he  has  refused  to  exercise  it  and  to  enter 

*The  decision  of  the  Divisional  Court  was  given  (orally)  immediate!}  after 
the  argument.  It  affirmed  the  order  of  the  Chief  Justice  dismissing  a motion 
for  prohibition  to  a Division  Court,  made  upon  the  ground,  among  others,  that 
the  action  involved  the  adjustment  of  an  unsettled  account  exceeding  !$400.  It 
was  held  that  there  was  nothing  on  the  face  of  the  proceedings  or  evidence  to 
indicate  that  the  account  was  an  unsettled  one. 
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upon  his  duties.”  The  Judge  entered  upon  the  trial,  and  deter- 
mined against  the  plaintiff,  and  so  his  functions  are  at  an  end. 
The  same  was  held  in  case  of  a nonsuit  which  had  been 
judicially,  but  not  perhaps  judiciously,  entered  in  Kershaw  v. 
Ghantler  (1872),  26  L.T.N.S.  474. 

So,  in  a case  very  like  the  present,  where,  upon  the  refusal 
of  the  Judge  to  hear  witnesses  tendered  by  the  plaintiff,  he 
elected  to  be  nonsuited,  it  was  held  that  the  Court  above  could 
not  interfere  by  way  of  mandamus  so  long  as  the  nonsuit 
stood:  Fortescue  v.  Paton  (1860),  3 L.T.N.S.  268. 

In  Ex  p.  Milner  (1851),  15  Jur.  1037,  Mr.  Justice  Erie  laid 
down  the  law  thus:  “When  the  Judge  has  entered  upon  the 
hearing  of  a plaint,  and  from  the  evidence  decides  he  has  no 
jurisdiction  to  adjudicate  between  the  parties,  a mandamus  will 
not  lie  commanding  him  to  hear  and  determine  it,  even  though 
he  be  wrong  in  point  of  law.  Contra,  if  having  jurisdiction  he 
refuses  to  hear  it  upon  the  mistaken  notion  that  he  has  no 
jurisdiction  in  respect  of  some  preliminary  matter.” 

That  is  clearly  right  if  he  goes  so  far  as  to  adjudicate  by 
entering  a nonsuit  or  dismissing  the  plaint.  But  if  he  holds 
his  hand  and  declines  to  go  on  with  the  trial  or  to  hear  and 
determine  the  matter,  erroneously  believing  he  has  no  jurisdic- 
diction,  then  he  may  be  directed  to  proceed  by  way  of 
mandamus  from  the  higher  Court : Regina  v.  Judge  of  South- 
ampton County  Court,  Qb  L.T.N.S.  320.  But  this  last  case  does 
not  go  far  enough  to  warrant  our  interfering  when  the  litiga- 
tion has  been  ended  and  determined  by  the  judgment  of  nonsuit. 

That  the  plaintiff  has  no  right  of  appeal  in  this  case  under 
the  Division  Courts  Act,  may  be  a defect  of  legislation,  but  it 
does  not  enlarge  the  remedy  by  mandamus. 

Our  decision  falls  within  the  principle  laid  down  in  William- 
son V.  Bryans  (1862),  12  C.P.  275,  that  mandamus  does  not  lie 
where  there  is  nothing  pending  before  the  court  below. 

The  judgment  of  my  brother  Lount  should,  tlierefore,  stand 
affirmed  with  costs. 
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Robertson,  J.,  concurred. 
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Smith  v.  Hunt  et  al. 

Discovery — Production  of  Documents — Privilege — Solicitor  and  Client — Fraud — 

Adinission. 

There  is  no  valid  claim  of  privilege  in  regard  to  the  production  of  documents 
passing  between  solicitor  and  client,  when  the  transaction  impeached  is 
charged  to  be  based  upon  fraud. 

Willia7ns  v.  Quebrada  Railway,  Land,  and  Copper  Co.,  [1895]  2 Ch.  751, 
followed. 

And  where  the  action  was  by  a mortgagor  to  set  aside  as  fraudulent  a sale  under 
the  power  in  the  mortgage  and  for  redemption  : — 

Held,  that  an  admission  made  by  one  of  the  defendants,  though  sufficient  to 
entitle  the  plaintiff  to  redeem,  not  being  of  efficacy  against  some  of  the  other 
defendants,  did  not  remove  the  issue  of  fraud  from  the  record  so  as  to  enable 
the  defendant  making  the  admission  to  escape  discovery. 

An  appeal  by  the  plaintiff  frpm  an  order  of  one  of  the  local 
Judges  at  Windsor,  made  upon  an  application  of  the  plaintiff 
to  strike  out  the  defence  of  the  defendant  Roberts  for  non-pro- 
duction, requiring  the  defendant  to  make  a better  affidavit  on 
production,  and  to  produce  a certain  promissory  note,  but  refusing 
to  order  him  to  produce  certain  letters  which  passed  between  him 
and  his  solicitor  before  action  in  regard  to  the  subject-matter  of 
the  action,  and  refusing  the  plaintiff  leave  to  add  such  solicitor 
as  a party  defendant. 

The  action  was  brought  to  set  aside  a sale  and  conveyance 
of  land  to  the  defendant  Hunt  by  the  defendant  Dreschel,  as 
assignee  of  a mortgage  made  by  the  plaintiff,  under  the  power 
of  sale  in  the  mortgage,  and  a subsequent  conveyance  by  the 
defendant  Hunt  to  the  remaining  defendants,  including  the 
defendant  Roberts,  as  fraudulent  and  collusive  ; and  for  leave 
to  redeem.  The  plaintiff  charged  that  the  sale  and  conveyances 
were  part  of  a fraudulent  scheme  entered  into  by  the  defendants 
to  deprive  the  plaintiff  of  his  equity  of  redemption.  The 
defendants  denied  fraud,  and  in  their  statements  of  defence  set 
out  the  facts  as  to  the  acquiring  of  the  mortgage.  The  local 
Judge  held  that  the  letters  were  privileged. 

The  appeal  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
22nd  March,  1901. 

F.  A.  Anflin,  for  the  plaintiff,  contended  that  fraud  des- 
troyed the  privilege,  referring  to  Williams  v.  Quebrada  Rail- 
way, Land,  and  Cayper  Co.,  [1895]  2 Ch.  751. 
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W.  M.  Douglas,  K.C.,  for  the  defendant  Roberts,  admitted  bo^c. 
that  there  was  legal  fraud,  and  argued  that,  as  the  defendant  1901 
Roberts  on  his  examination  for  discovery  had  made  certain  Smith 
admissions,  there  was  no  issue  between  him  and  the  plaintiff,  jjunt 
and  the  case  cited  was  inapplicable. 

Anglin,  in  reply,  contended  that  the  defendant  could  not  by 
admitting  fraud  escape  production,  and  could  not  bind  the  other 
defendants  by  admissions  made  on  examination  for  discovery. 

March  25.  Boyd,  C.  : — On  the  pleadings  a direct  issue  is 
raised  of  fraud  and  collusion  in  the  sale  of  the  mortgaged 
premises  under  power  of  sale.  The  plaintiff  charges  fraud  in 
Roberts,  and  that  other  defendants  are  in  privity  with  the 
scheme  of  Roberts  to  deprive  the  plaintiff  of  the  property. 

There  is  no  acknowledgment  of  the  plaintiff’s  right  to  redeem, 
and,  though  the  admission  of  Roberts’s  counsel  in  Court  the 
other  day  would  be  sufficient  to  entitle  the  plaintiff  to  redeem, 
it  is  not  of  efficacy  as  against  some  of  his  co-defendants,  and  it 
would  not  clear  the  record  as  to  the  fraudulent  charges  which 
will  naturally  affect  the  right  to  costs  one  way  or  the  other. 

The  late  case  of  Williams  v.  Quebrada  Railway,  Land,  and 
Copper  Go.,  [1895]  2 Ch.  751,  754,  rests  on  the  proposition  that 
there  is  no  valid  claim  of  privilege  in  regard  to  the  production  of 
documents  passing  between  solicitor  and  client,  when  the  trans- 
action impeached  is  charged  to  be  based  upon  fraud.  That  is 
the  matter  to  be  investigated,  and  it  is  thought  better  that  the 
alleged  privilege  should  suffer  than  that  honesty  and  fair  deal- 
ing should  appear  to  be  violated  with  impunity. 

I think  the  order  for  production  should  be  obeyed  notwith- 
standing the  claim  of  privilege. 

As  to  the  other  documents  referred  to  in  the  examination  of 
Roberts,  the  local  Judge  has  not  passed  upon  them,  and  probably 
for  the  reason  stated  in  argument,  that  there  was  an  understand- 
ing that  they  were  to  be  produced  when  they  came  to  the  hands 
of  the  defendant  or  when  lie  discovered  them.  As  to  this, 
leave  to  apply  for  further  order  may  be  reserved. 

1 dismissed  the  appeal  as  to  adding  the  solicitor  as  a party, 
and,  having  regard  to  mixed  success,  I give  no  costs  of  either 
appeal. 


T.  T.  R. 
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Rex  V.  Burns. 


Criminal  Laxo — Procedure — Leave  to  Appeal — Acquittal  hy  Magistrate — Applica- 
tion by  Prosecutor — Perjux'y — Corrohox^ation — Criminal  Code,  sec.  744- 

A motion  by  the  prosecutor,  under  sec.  744  of  the  Criminal  Code  (as  amended 
by  63  & 64  Viet.  ch.  46),  for  leave  to  appeal  from  the  decision  of  a police 
magistrate  acquitting  the  defendant  of  perjury,  and  refusing  to  reserve  for 
the  opinion  of  the  Court  of  Appeal  the  questions  whether  there  was 
corroborative  evidence  of  the  prosecutor  in  any  material  particular,  and 
whether  the  magistrate  exercised  a legal  discretion  under  sec.  791  of  the 
Code  in  deciding  to  adjudicate  summarily  upon  the  case,  and  had  jurisdic- 
tion to  try  the  defendant,  who  was  a client  of  the  County  Crown  Attorney, 
in  the  absenee  of  counsel  for  the  Crown,  was  refused,  under  the  circum- 
stances and  for  the  reasons  stated  in  the  judgments. 


Motion  by  the  prosecutor  for  leave  to  appeal  from  the 
decision  of  the  police  magistrate  for  the  city  of  London  acquit- 
ting the  defendant  of  perjury,  and  refusing  to  reserve  for  the 
opinion  of  the  Court  of  Appeal  for  Ontario  the  following 
questions  : — ( 1 ) Whether  there  was  corroborative  evidence  of 
the  prosecutor  in  any  material  particular ; (2)  whether  the 
magistrate  exercised  a legal  discretion  under  sec.  791  of  the 
Criminal  Code  in  deciding  to  adjudicate  summarily  upon  the 
case,  and  had  jurisdiction  to  try  the  defendant,  who  was  a client 
of  the  County  Crown  Attorney,  in  the  absence  of  counsel  for 
the  Crown.  The  prosecution  arose  out  of  evidence  given  by 
the  defendant  as  secretary  of  the  Crescent  Mill  and  Timber 
Company  in  an  action  in  a division  court  brought  by  one 
Ratcliffe  against  the  company. 

The  motion  was  heard  by  Armour,  C.J.O.,  Osler,  Mac- 
LENNAN,  Moss,  and  Lister,  JJ.A.,  on  the  12th  March,  1901. 

W.  H.  Bartram,  for  the  prosecutor,  contended  that  under 
sec.  744  of  the  Code,  as  amended  by  63  & 64  Viet.  ch.  46  (D.),  the 
right  to  move  for  leave  was  expressly  given  to  the  prosecutor, 
by  providing  for  notice  to  the  accused,  and  that  under  sec.  791 
of  tlie  Code  the  magistrate  had  no  jurisdiction,  because  the 
defendant  was  a client  of  the  Crown  Attorney,  who  sliould 
liave  prosecuted,  and  tliis  was  “ any  other  circumstance  ” witliin 
tlie  meaning  of  the  section,  and  the  word  may  ” in  tliat  section 
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must  be  construed  to  mean  ‘‘  shall,”  and  also  that  the  ruling  of 
the  magistrate  that  there  was  no  corroborative  evidence  was 
matter  of  law,  not  fact,  because  there  were  letters  written  by 
the  defendant  corroborating  the  evidence  of  the  prosecutor,  and 
proved  at  the  trial,  and  the  magistrate  not  calling  for  evidence 
for  the  defence,  his  decision  was  clearly  one  of  law,  and, 
tlierefore,  appealable. 

The  defendant  was  not  represented. 

The  following  portions  of  sections  of  the  Criminal  Code  are 
applicable 

742.  An  appeal  from  the  verdict  or  judgment  of  any  court 
or  judge  having  jurisdiction  in  criminal  cases,  or  of  a magis- 
trate proceeding  under  section  seven  hundred  and  eighty-five, 
on  the  trial  of  any  person  for  an  indictable  offence,  shall  lie 
upon  the  application  of  such  person  if  convicted,  to  the  Court  of 
Appeal  in  the  cases  hereinafter  provided  for,  and  in  no  others. 

743.  — 2.  The.  court  before  which  any  accused  person  is  tried 
may,  either  during  or  after  the  trial,  reserve  any  question  of 
law  arising  either  on  the  trial  or  on  any  of  the  proceedings 
preliminary,  subsequent,  or  incidental  thereto,  or  arising  out  of 
the  direction  of  the  judge,  for  the  opinion  of  the  Court  of 
Appeal  in  manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may  during  the 
trial  either  orally  or  in  writing  apply  to  the  court  to  reserve 
any  such  question  as  aforesaid. 

744.  If  the  court  refuses  to  reserve  the  question,  the  party 
applying  may  move  the  Court  of  Appeal  as  hereinafter 
provided. 

2.  The  Attorney-General  or  party  so  applying  may,  on 
notice  of  motion  to  be  given  to  the  accused  or  prosecutor,  as  the 
case  may  be,  move  the  Court  of  Appeal  for  leave  to  appeal. 
The  Court  of  Appeal  may,  upon  the  motion  and  upon  consider- 
ing such  evidence  (if  any)  as  they  think  fit  to  receive,  grant  or 
refuse  such  leave. 

791.  If,  in  any  proceeding  under  this  part,  it  a|)pears  to  the 
magistrate  that  the  oheiice  is  one  which,  owing  to  a previous 
conviction  of  the  person  charged,  or  from  any  other  circum- 
stance, ought  to  be  made  the  subject  of  prosecution  by 
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indictment  rather  tlian  to  be  disposed  of  summarily,  such 
magistrate  may,  before  the  accused  person  has  made  his 
defence,  decide  not  to  adjudicate  summarily  upon  the  case ; 

March  19.  Armour,  C.J.O.  ; — The  prosecutor  laid  an 
information  before  the  police  magistrate  charging  the  defendant 
with  perjury  in  an  action  brought  by  the  prosecutor  in  the  1st 
division  court  in  the  county  of  Middlesex,  in  swearing  that  he, 
the  defendant,  had  made  an  agreement  with  the  prosecutor  to 
pay  him  $2  a day  for  his  services  on  condition  that  the  timber 
purchased  by  him  did  not  cost  more  than  $1  per  M,  when  in 
truth  and  in  fact  no  such  condition  was  made  or  agreed  to. 
The  defendant,  being  brought  before  the  police  magistrate  upon 
this  information,  elected  to  be  tried  summarily,  and  the  police 
magistrate,  after  hearing  all  the  evidence  on  the  part  of  the 
prosecution,  acquitted  the  defendant,  without  calling  on  him  for 
his  defence,  on  the  ground  that  the  prosecutor’s  evidence  was 
not  corroborated  in  any  material  particular. 

If  the  police  magistrate  had  no  jurisdiction  to  try  this 
charge  summarily,  as  to  which  I say  nothing,  he  had  jurisdic- 
tion to  take  the  information,  to  bring  the  defendant  before  him, 
and  to  hear  the  evidence  on  the  part  of  the  prosecution,  and,  if  he 
thought  the  evidence  sufficient  to  put  him  on  his  trial,  he  might 
have  committed  him,  and  if  he  was  of  opinion  that  no  sufficient 
case  was  made  out  to  put  him  on  his  trial,  it  was  his  duty  to 
discharge  him.  Assuming  that  the  police  magistrate  had  no 
right  to  try  the  defendant  for  the  offence  charged,  his  acquittal 
of  him  may  be  treated  as  equivalent  to  a discharge  of  tlie 
defendant  upon  the  preliminary  inquiry,  which  he  was 
undoubtedly  authorized  to  make. 

And  being  treated  as  a discharge  on  a preliminary  inquiry, 
as  I think  we  ouglit  to  treat  it  if  the  police  magistrate  had  no 
jurisdiction  to  try  the  offence  summarily,  the  prosecutor  is  still 
at  liberty  to  be  bound  over  to  prosecute  under  sec.  595  of  the 
Code,  and,  as  this  is  the  special  remedy  given  to  the  prosecutor 
in  such  a case,  I do  not  think  that  the  course  he  has  taken  in 
applying  to  this  Court  under  sec.  744  is  open  to  him. 
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Assuming,  however,  that  the  police  magistrate  had  jurisdic- 
tion to  try  the  offence  charged,  I think  that  the  defendant  was 
rightly  acquitted. 

The  only  evidence  of  the  falsity  of  the  defendant’s  oath  was 
that  of  the  prosecutor  and  the  letters  which  were  relied  on  as 
corroborating  his  evidence,  but  these  letters  did  not  in  law  or  in 
fact  corroborate  the  prosecutor  in  any  material  particular 
implicating  the  defendant. 

The  application  must,  therefore,  be  refused. 


C.  A. 
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Armour,  C.J.O. 


OsLER,  J.  A. : — The  case  is  one  in  which  the  police  magistrate 
has  tried  and  acquitted  the  accused  under  sec.  786  of  the  Code, 
he  having  elected  to  be  tried  summarily  instead  of  having  the 
charge  “ sent  for  trial  by  a jury.”  It  appears  from  the  record 
and  affidavits  that  the  magistrate  did  not  “ decide  not  to 
adjudicate  summarily”  (sec.  791),  and  was  not  holding  a pre- 
liminary inquiry  for  the  purpose  of  ascertaining  whether  the 
accused  should  be  committed  for  trial  (sec.  792),  and  he  did  not 
dispose  of  the  charge  in  that  manner,  be.,  as  one  not  sufficiently 
made  out  to  warrant  a committal.  Beyond  question,  he  tried 
the  case  summarily  and  in  express  terms  acquitted  the  accused, 
and  that  is  the  only  way  in  which  we  can  look  at  it. 

The  prosecutor  now  asks  for  leave  to  appeal,  and  it  would 
almost  seem  that,  contrary  to  the  whole  spirit  of  English  law 
as  it  lias  for  ages  been  administered  in  courts  of  justice,  the 
Criminal  Code  has  been  so  framed  as  to  afford  ground  for  the 
contention  that  an  accused  person  may  be  placed  a second  time 
in  jeopardy  of  life  or  liberty  after  he  has  been  acquitted  upon  a 
trial  before  a competent  tribunal:  sec.  744  (63  & 64  Viet.  ch. 
46  (D.) ) Whether  this  be  so  or  not,  having  regard  to  the 
group  of  sections  742-747,  as  to  which  it  is  not  now  necessary 
to  express  an  opinion,  I will  say  for  myself  that  the  circum- 
stances under  which  a leave  to  appeal  should  be  granted  wliich 
may  bring  about  such  a result  must  be  nothing  short  of  extra- 
ordinary. It  is  right  and  entirely  reasonable  that  a convicted 
person  should  have  an  opportunity  of  obtaining  a new  trial  or 
of  having  his  conviction  reconsidered  upon  a point  of  law,  or 
even  upon  the  facts,  but  to  place  the  prosecutor  in  the  same 
situation  is  to  confound  the  essential  distinction  between  a civil 
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and  a criminal  trial  which  the  merciful  administration  of  our 
law  has  always  preserved.  Cf.  Regina  v.  Fitzgerald  (1876), 
*39  U.C.R.  297. 

In  this  case  it  is  said  that  the  magistrate  has  erred  in  hold- 
ing that  there  was  no  evidence  to  corroborate  that  of  the 
prosecutor  in  any  material  particular,  whereas  the  prosecutor 
contends  that  certain  letters  written  by  the  accused  do  corro- 
borate the  evidence  and  support  the  charge  as  laid.  Now,  it 
was  for  the  magistrate  to  determine  whether  in  fact  the 
prosecutor  was  sufficiently  corroborated,  and,  even  if  he 
regarded  these  letters  as  being  some  evidence  of  corroboration, 
he  might  nevertheless  have  acquitted.  I am  not  satisfied  that 
they  do  amount  to  such,  or  if  they  do  that  the  magistrate  did 
not  consider  them  and  give  them  whatever  weight  they  were 
entitled  to.  .But,  even  if  he  is  to  be  taken  to  have  rejected 
them  altogether  as  not  being  evidence,  I do  not  think  that,  in 
such  a case  as  this,  we  are  bound  to  give  leave  to  appeal  merely 
because  we  may  think  he  was  wrong  in  his  law.  The  prosecu- 
tion is  manifestly  one  which  ought  not  to  have  been  brought, 
as  it  is  admittedly  an  attempt  to  enforce  payment  of  a debt  by 
criminal  proceedings. 

It  was  also  urged,  though  no  reason  was  suggested  for  it, 
that  the  magistrate  had  no  jurisdiction  to  try  the  charge.  If 
that  were  so,  and  it  is  not  necessary  to  express  an  opinion  on 
that  point,  it  would  be  no  ground  for  giving  leave  to  appeal,  the 
defendant  having  been  acquitted. 

Moss,  J.A. : — I agree  that  leave  to  appeal  should  not  be 
granted. 

Whatever  may  have  been  the  precise  form  of  the  proceeding 
before  the  police  magistrate,  he  had  undoubted  jurisdiction  to 
deal  with  the  case  up  to  a certain  point. 

Having  heard  such  evidence  as  the  prosecutor  chose  to 
adduce,  he  decided  that  no  case  had  been  established. 

Whether  he  was  dealing  with  the  case  under  sec.  782  or 
under  sec.  590  et  seq.  of  the  Code,  seems  immaterial,  for 
apparently  it  was  competent  for  him  at  that  point  to  decide  as 
he  did. 
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The  ground  stated  for  his  decision  was,  that  the  prosecutor 
was  not  corroborated  in  any  material  particular,  and  as  to  that 
I do  not  think  there  is  sufficient  doubt  to  make  it  proper  to 
allow  the  question  to  be  further  argued  in  this  Court. 

In  the  circumstances  of  the  case,  the  objection  that  the 
County  Crown  Attorney  had  previously  acted  professionally  for 
the  accused  does  not  appear  to  me  sufficient  to  deprive  the 
police  magistrate  of  jurisdiction. 


Maclennan  and  Lister,  JJ.A.,  agreed  with  the  judgment  of 


OSLER,  J.A. 


Leave  refused. 

T.  T.  R. 


[DIVISIONAL  COURT.] 

Re  Rex  v.  Burns. 


Police  Magistrate — Summary  Trial — Perjury — Acquittal  of  Defendant — Further 
Prosecution — Indictment. 

A person  accused  of  perjury  may,  with  his  own  consent,  be  summarily  tried 
before  a police  magistrate  : Criminal  Code,  secs.  145,  539,  782,  785. 

And  where  the  defendant  sought  and  consented  to  be  tried  summarily  under 
sec.  785,  pleading  “ not  guilty,”  and  the  magistrate,  upon  hearing  the  evi- 
dence, adjudicated  summarily  and  dismissed  the  charge  under  sec.  787  : — 
Held,  that  the  magistrate  was  right  in  refusing  thereafter  to  bind  the  pro- 
secutor over  to  prefer  and  prosecute  an  indictment  against  the  defendant,  as 
provided  for  in  sec.  595  ; for  the  magistrate  has,  under  sec.  791,  to  determine, 
before  the  defence  has  been  made,  whether  he  will  try  the  case  summarily  or 
not. 

The  application  of  Thomas  Ratcliffe,  the  private  prosecutor, 
to  the  Court  of  Appeal  for  leave  to  appeal  from  a decision  of 
the  police  magistrate  for  the  city  of  London  acquitting  the 
defendant  of  perjury  and  refusing  to  reserve  a case,  having 
been  dismissed  {ante  336),  tlie  prosecutor  recjuested  the  police 
magistrate,  under  sec.  595  of  tlie  Criminal  Code,  to  bind  him 
(the  pi-osecutor)  over  to  prefer  and  prosecute  an  indictment  of 
the  defendant  for  perjury.  The  police  magistrate  refused  to 
do  so. 
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April  1,  1901.  W.  H.  Bartram,  for  the  prosecutor,  moved 
before  a Divisional  Court  composed  of  Boyd,  C.,  and  Robert- 
son, J.,  for  a rule  nisi  calling  on  the  police  magistrate  and  the 
defendant  to  shew  cause  why  the  former  should  not  bind  over 
the  applicant,  under  sec.  595,  to  prefer  and  prosecute  an 
indictment  against  the  defendant  on  the  charge  of  perjury 
preferred  by  the  prosecutor  upon  which  the  police  magistrate 
had  acquitted  and  discharged  the  defendant,  on  the  ground  that 
the  police  magistrate  had  no  jurisdiction,  by  reason  of  sec.  791 
of  the  Code,  to  summarily  dispose  of  the  charge  of  perjury, 
under  the  circumstances  set  forth  in  the  affidavit  of  W.  H. 
Bartram,  as  follows  : — 

That  on  the  22nd  February,  1901,  the  police  magistrate 
heard  the  witnesses  for  the  prosecution  after  the  defendant  had 
pleaded  “ not  guilty  ” and  elected  summary  trial ; at  the  close 
of  the  case,  and  after  evidence  had  been  given  to  prove  certain 
letters  written  by  the  defendant  corroborating  the  evidence  of 
the  prosecutor,  on  behalf  of  the  prosecutor  the  police  magistrate 
was  requested  not  to  summarily  dispose  of  the  case,  and  upon 
his  refusal  he  was  requested  to  reserve  certain  questions 
arising  upon  the  proceedings  and  evidence  taken  before  him  for 
the  opinion  of  the  Court  of  Appeal,  which  was  also  refused ; 
the  police  magistrate  making  the  following  note  : “ 1 acquit  the 
defendant,  without  calling  on  him  for  his  defence,  on  the 
ground  that  the  prosecutor’s  evidence  is  not  corroborated  in  any 
material  particular.  Mr.  Bartram  requested  that  a case  be 
reserved  for  the  Court  of  Appeal  on  the  question  of  corrobora- 
tive evidence,  and  on  the  question  of  jurisdiction  as  well.  I 
note  that  at  the  close  of  the  case  for  the  prosecution  Mr. 
Bartram  contended  tliat  1 had  no  jurisdiction  to  try  the  case 
summarily  because  the  defendant  was  and  is  a client  of  the 
Crown  Attorney,  and  was  defended  by  the  deputy  Crown 
Attorney  at  the  division  court  proceedings  in  (piestion,  and 
that  the  Crown  was  not  represented  at  tlie  trial.  I add,  liow- 
ever,  tliat  Mr.  Bartram  prosecuted  the  case  personally  on  belialf 
of  the  private  prosecutor.  I refuse  Mr.  Bartram’s  application 
to  state  a case  on  eitlier  of  the  (juestions  oi*  grounds  desired.” 
affidavit  went  on  to  state  that  tlie  (Aiurt  of  Ap|)eal  liad 
r('fMS<‘d  luav(‘.  to  appeal,  and  that  on  the  25th  March,  1901,  the 
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deponent  attended  before  the  police  magistrate  and  requested 
him  to  bind  over  the  prosecutor  to  prefer  and  prosecute  an 
indictment  respecting  the  charge  of  perjury  against  the 
defendant,  but  the  magistrate  refused  to  do  so. 

Bartram,  in  support  of  the  motion  for  a rule  nisi.  The 
order  sought  is  in  the  nature  of  a mandamus,  and  the  applica- 
tion is  under  C.S.U.C.  ch.  126,  sec.  6.  The  magistrate  should 
bind  the  prosecutor  over  under  sec.  595  of  the  Code*.  The 
defendant  elected  to  be  tried  summarily,  but  the  magistrate 
should  have  exercised  a proper  discretion  under  sec.  791 1 and 
refused  to  try  him  ; that  is  a legal  discretion,  which  the  Court 
will  control.  The  Crown  not  being  represented,  the  jurisdiction 
was  ousted.  The  word  ‘'may  ” in  sec.  791  should  be  construed 
as  imperative. 

April  2.  Robertson,  J.  (after  stating  the  facts  as  above): — 
As  to  the  question  of  jurisdiction,  I am  of  opinion  that  the 
police  magistrate  was  right  in  disposing  of  the  case.  By  sec. 
539  of  the  Code,  “ every  court  of  general  quarter  sessions  of 
the  peace,  when  presided  over  by  ...  a county 
court  judge  . . . has  power  to  try  any  indictable  offence 

except  ” those  mentioned  in  sec.  540.  Perjury  is  defined  by 
sec.  145  of  the  Code,  and  is  not  included  in  the  offences  referred 
to  in  secs.  539  and  540  as  those  which  must  be  tried  by  a 
superior  court  of  criminal  jurisdiction,  etc.,  as  declared  by  sec. 

* 595.  If  the  justice  discharges  the  accused,  and  the  person  preferring  the 
charge  desires  to  prefer  an  indictment  respecting  the  said  charge,  he  may 
require  the  justice  to  bind  him  over  to  prefer  and  prosecute  such  an  indict- 
ment, and  thereupon  the  justice  shall  take  his  recognizance  to  prefer  and 
prosecute  an  indictment  against  the  accused  before  the  court  by  which  such 
accused  would  be  tried  if  such  justice  had  committed  him,  and  the  justice 
shall  deal  with  the  recognizance,  information  and  depositions  in  the  same  way 
as  if  he  had  committed  the  accused  for  trial. 

t 791.  If,  in  any  proceeding  under  this  part,  it  appears  to  the  magistrate 
that  the  offence  is  one  which,  owing  to  a previous  conviction  of  the  {)erson 
charged,  or  from  any  other  circumstance,  ought  to  be  made  the  subject  of 
prosecution  by  indictment  rather  than  to  he  disj)osed  of  summarily,  such 
magistrate  may,  before  the  accused  [)erson  has  made  liis  defence,  decide  not  to 
adjudicate  summarily  upon  the  case  ; but  a previous  conviction  shall  not 
prevent  the  magistrate  from  trying  the  offender  summarily,  if  he  flunks  lit  so 
to  do. 
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538.  The  general  sessions  of  the  peace,  then,  when  presided 
over  by  a county  court  Judge,  has  jurisdiction  to  try  an 
indictment  for  perjury. 

Then,  as  to  summary  trial  of  indictable  offences,  sec.  782  of 
the  Code  declares  what  the  expression  “ magistrate  ” means  and 
includes  ; and  sec.  785  declares  that  ‘‘  if  any  person  is  charged, 
in  the  province  of  Ontario  before  a police  magistrate 
with  having  committed  any  offence  for  which  he  may  be  tried 
at  a court  of  general  sessions  of  the  peace  . . . such 

person  may,  with  his  own  consent,  be  tried  before  such 
magistrate,”  etc.  There  is,  therefore,  no  doubt,  in  my  opinion, 
that  the  party  accused  of  perjury  had  a right  to  be  tried 
summarily  by  the  police  magistrate;  and,  by  sec.  797,  when- 
ever the  magistrate  finds  the  offence  not  proved,  he  shall 
dismiss  the  charge,  etc.;  and,  by  sec.  799,  every  person  who 
obtains  a certificate  of  dismissal,  etc.,  shall  be  relieved  from  all 
further  and  other  criminal  proceedings  for  the  same  cause. 
The  police  magistrate  was,  therefore,  right  in  refusing  to  bind 
the  prosecutor  over  to  prefer  and  prosecute  an  indictment 
against  Burns  on  the  charge  of  perjury ; and  the  rule  nisi 
should,  therefore,  be  refused. 

As  regards  the  objection  taken  by  Mr.  Bartram  before  the 
police  magistrate  that  the  latter  had  no  jurisdiction  to  dispose 
of  this  case  because  the  person  charged  was  and  is  a client  of 
the  Crown  Attorney,  and  was  defended  by  the  deputy  Crown 
Attorney  in  the  division  court  proceedings  where  the  alleged 
perjury  was  committed,  I know  of  no  law  which  precludes  a 
Crown  Attorney  from  appearing  as  solicitor  or  counsel  in  a 
civil  proceeding  for  any  client,  and  Mr.  Bartram  has  cited  no 
authority  in  support  of  his  contention. 


Boyd,  C.  : — This  was  a prosecution  for  perjury,  in  which  the 
defendant  before  the  police  magistrate  souglit  and  consented  to 
be  tried  summarily  under  sec.  785  of  the  Code,  and  thereupon 
pleaded  not  guilty.”  Upon  hearing  the  evidence  the  magistrate 
adjudicated  summarily,  and  found  the  ofience  not  proved,  and 
dismissed  the  charge  under  sec.  787.  That  ended  tlie  matter  as 
to  that  charge.  But  now  we  are  asked  to  re-open  the  proceed- 
ings and  to  call  upon  the  magistrate  not  to  adjudicate 
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summarily,  and,  instead,  to  take  such  steps  as  may  lead  to  pro- 
secution by  way  of  indictment  under  sec.  595.  But  it  is  too 
late,  if  it  was  ever  competent,  so  to  intervene.  It  is  left  to  the 
discretion  of  the  magistrate  to  determine  whether  or  not  the 
case  is  one  to  be  dealt  with  summarily  upon  the  consent  of  the 
accused,  and  this  he  has  to  determine  before  the  defence  has 
been  made  : sec.  791.  Here  defence  has  been  made,  the  case 
tried,  and  the  charge  dismissed.  Section  595,  which  relates  to 
the  preliminary  inquiry  before  the  magistrate  with  a view  to 
subsequent  trial  before  another  forum,  has  no  pertinence  to  this 
concluded  investigation. 

I think  the  magistrate  had  jurisdiction  to  try  a case  of 
perjury,  as  my  brother  Robertson  has  pointed  out : if  he  had 
no  jurisdiction,  the  defendant  was  never  in  jeopardy,  and  may 
still  be  prosecuted  without  the  assistance  of  this  Court. 

Rule  refused. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Conley  y.  The  Canadian  Pacific  Railway  Company. 

Carriers — Railway  — Consignment  of  Goods — Order  — Production  of  Shipping 

Bills. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Meredith, 
J.,  reported  32  O.R.  258,  was  argued  before  Falconbridge, 
C.J.K.B.,  and  Street,  J.,  on  March  5th,  1901. 

F.  E.  Hodgins,  for  the  plaintiffs. 

Aylesworth,  K.C.,  for  the  defendants. 

Per  Curiam.  There  was  ratification  by  the  plaintiffs  of 
what  the  defendants  did  in  this  case,  as  found  by  tlie  learned 
trial  Judge.  Appeal  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 
Deacon  v.  Chadwick. 

Feb.  2. 

Constitutional  Law — Administration  of  Justice — Resident  of  one  Province  Sued  in 
Another — Jurisdiction — Foreign  Judgment — B.N.A.  Act,  sec.  9!2. 

No  Province  can  pass  laws  to  operate  outside  its  own  territory  ; and  no  tribu- 
nal established  by  a Province  can  extend  its  process  beyond  the  Province  so 
as  to  subject  persons  or  property  elsewhere  to  its  decisions  ; and  con- 
sequently a judgment  obtained  in  one  Province  by  service  of  process  out 
of  the  jurisdiction  against  a domiciled  resident  of  another  Province,  who 
has  not  in  any  way  attorned  to  the  jurisdiction,  has  no  extraterritorial 
validity,  even  though  regularly  obtained  under  the  procedure  of  the  former 
Province. 

Aliter,  where  the  rule  or  judgment  of  such  other  Province  has  been  obtained 
upon  the  non-resident’s  own  application. 

This  was  an  appeal  from  the  judgment  of  the  Judge  of  the 
district  court  of  the  provisional  judicial  district  of  Rainy 
River  under  the  following  circumstances  : — 

The  defendant  ceased  to  be  a resident  of  the  Province  of 
Manitoba  in  1882,  and  has  ever  since  been  a resident  of  the 
Province  of  Ontario. 

In  the  fall  of  1891  an  action  was  brought  against  the 
defendant  by  one  Gibbins  in  the  county  court  of  Selkirk,  in 
the  Province  of  Manitoba,  for  the  sum  of  $36.17,  and, 
notwithstanding  objection  taken  to  the  jurisdiction  of  that 
court,  judgment  was  recovered  in  the  said  action  against  the 
defendant. 

Application  was  thereupon  made  to  the  Court  of  Queen’s 
Bench  in  Manitoba  on  behalf  of  the  defendant  for  a prohibition 
to  the  Judge  of  the  said  county  court,  which  application  was 
by  Mr.  Justice  Bain,  who  heard  the  same,  dismissed  with  costs  : 
Gihhins  v.  Chadwick  (1892),  8 M.R.  209. 

The  rule  of  Court  dismissing  this  application  was  dated 
April  11th,  1892,  and  the  costs  ordered  to  be  paid  by  the 
defendant  were  on  April  13th,  1892,  taxed  at  the  sum  of  $62.12. 

From  tills  rule  an  appeal  was  had  to  tlie  full  Court,  who 
dismissed  the  appeal  with  costs:  Gihhins  v.  Chadwick 
8 M.R.  213. 

The  rule  of  Court  dismissing  tin's  appeal  was  dated  May  4th, 
1892,  and  the  costs  ordered  to  be  paid  by  the  defendant  were 
on  May  9th,  1892,  taxed  at  the  sum  of  $38.32. 
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Gibbins,  thereupon,  on  September  13th,  1892,  entered  a 
judgment  in  the  Court  of  Queen’s  Bench  in  Manitoba  upon  the 
said  rules,  and  by  the  said  judgment  it  was  adjudged  that 
Gibbins  should  recover  against  the  defendant  the  said  sum 
of  S62.12  and  the  said  sum  of  $38.32,  making  in  all  the  sum  of 
$100.44. 

On  April  6th,  1893,  one  Elliott  brought  an  action  against 
the  defendant  in  the  district  court  of  the  provisional  judicial 
district  of  Thunder  Bay,  in  the  Province  of  Ontario,  alleging 
therein  that  on  September  13th,  1892,  one  Gibbins,  by  a judg- 
ment of  the  Court  of  Queen’s  Bench  for  the  Province  of  Mani- 
toba, recovered  against  the  defendant  the  sum  of  $100.44,  and 
that  by  assignment  dated  the  24th  day  of  March,  1893,  Gibbins 
assigned  the  said  judgment  to  him,  and  claiming  the  amount 
of  the  said  judgment. 

Several  defences  were  pleaded  to  this  action,  and  it  came 
down  for  trial  and  was  tried  on  the  10th  day  of  July,  1893,  and 
judgment  was  given  for  the  plaintiff  Elliott  against  the  defen- 
dant for  the  sum  of  $100.44,  the  amount  of  the  judgment  with 
costs. 

On  July  19th,  1893,  the  judgment  in  the  Queen’s  Bench 
in  Manitoba  entered  on  September  13th,  1892,  in  favour  of 
Gibbins  against  the  defendant,  and  sued  on  in  the  said  district 
court,  was  set  aside:  Gibbons  v.  Chadwick  (1893),  9 M.R.  474. 

And  the  defendant  having  made  application  to  the  said 
district  court  to  set  aside  the  judgment  against  him  in  that 
court  for  the  amount  of  the  judgment  of  September  13th,  1892, 
that  Court  set  aside  the  judgment  and  dismissed  the  action 
with  costs. 

On  the  29th  day  of  June,  1893,  Elliott  obtained  from 
Gibbins  an  assignment  of  the  said  rules  of  the  Court  of  Queen’s 
Bench  for  Manitoba  and  of  the  costs  thereby  ordered  to  be  paid 
by  the  defendant,  and  on  the  10th  day  of  March,  1899,  he 
assigned  the  same  to  Clifford  B.  Deacon. 

Deacon,  thereupon,  on  the  10th  day-  of  August,  1899, 
commenced  an  action  in  the  Court  of  Queen’s  Bench  in  Mani- 
toba by  statement  of  claim,  as  was  tlie  practice  in  tliat 
Province,  and  served  the  defendant  personally  therewttli  in  the 
Province  of  Ontario,  purporting  to  proceed  against  the  defen- 
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dant  under  Rule  196  of  ‘'The  Queen’s  Bench  Act,  1895,”  58-59 
Viet.  ch.  6 (M.),  as  amended  by  61  Viet.  ch.  13  (M.). 

No  directions  were  given  by  the  Court  or  Judge  as  to  the 
manner  of  proceeding  in  the  said  action,  or  the  conditions  on 
which  the  same  might  be  proceeded  with,  and  the  plaintiff  did 
not  before  obtaining  judgment  prove  his  claim  or  the  amount 
of  debt  claimed  by  him,  and  it  was  not  shewn  to  the  Court  or 
Judge — at  least  no  order  was  on  file  to  that  effect — that  the 
plaintiff  in  the  said  action  had  a good  cause  of  action  against 
the  defendant  upon  a contract  or  judgment,  or  that  the  defen- 
dant had  assets  in  Manitoba  of  the  value  of  $200  at  least,  and 
there  was  no  order  allowing  the  service. 

The  defendant  not  having  delivered  any  statement  of 
defence,  judgment  by  default  was  signed,  and  it  was  thereby 
adjudged  that  the  plaintiff  should  recover  against  the  defendant 
$143.62,  and  upon  the  entering  of  this  judgment  no  other 
papers  than  the  statement  of  claim  and  the  affidavit  of  service 
were  filed,  and  no  order  was  obtained  allowing  judgment. 

And  upon  this  judgment  so  recovered,  this  action  was 
brought  in  the  district  court  of  the  provisional  judicial  district 
of  Rainy  River  in  the  Province  of  Ontario. 

On  the  trial  the  above  facts  appeared,  and  it  was  proved 
that  since  the  year  1883  the  defendant  had  no  real  or  personal 
property  in  the  Province  of  Manitoba  to  the  value  of  $200,  and 
the  defendant  offered  proof,  which  was  rejected,  that  he  never 
instructed  the  proceedings  for  prohibition  to  be  taken  in  which 
the  said  rules  were  made. 

The  learned  Judge  of  the  said  district  court  gave  judgment 
for  the  plaintiff*,  holding  that  because  the  defendant  had 
applied  to  the  Court  of  Queen’s  Bench  in  Manitoba  for  prohi- 
bition, and  these  rules  had  been  made  on  his  application,  he 
had  thus  submitted  to  the  jurisdiction  of  that  Court,  and  was 
bound  by  the  judgment  of  that  Court  recovered  upon  these 
rules  so  made  by  that  Court  upon  such  application. 

The  defendant  appealed. 

The  appeal  was  argued  on  January  9th,  1901,  before 
Armour,  C.J.O.,  and  Falconrridge,  C.J.Q.B. 
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W.  M.  Douglas,  Q.C.,  for  the  defendant,  contended  that 
though  the  Manitoba  judgment  might  be  a good  domestic  judg- 
ment, yet  it  could  not  be  sued  on  in  another  Province ; that  the 
defendant  was  at  the  time  of  service  a foreigner,  domiciled 
abroad,  and  did  not  appear  or  attorn  in  any  way  to  the 
jurisdiction  : Sirdar  Gurdyal  Singh  v.  The  Rajah  of  Faridkote, 
[1894]  A.C.  670  ; Schibshy  v.  Westenholz  (1870),  L.R.  6 Q.B. 
155  ; McFarlane  v.  Derbishire  (1851),  8 U.C.R.  12  ; Turnbull 
V.  Walker  (1892),  67  L.T.  767  ; Beaty  v.  Cromwell  (1883), 
9 P.R.  547  ; Solmes  v.  Stafford  (1893),  16  P.R.  78,  264;  Hol- 
lender  v.  Ffoulkes  (1894),  26  O.R.  61 ; Piggott  on  Foreign 
Judgments,  2nd  ed.,  p.  2.  • 

W.  N.  Ferguson,  for  the  plaintiff,  referred  to  Ouseley  v. 
Lehigh  Valley  Trust  and  Safe  Deposit  Go.  (1897),  84  Fed.  R. 
602  ; Leonard  Watsons  Case  (1839),  9 A.  & E.  at  p.  782. 

February  2.  The  judgment  of  the  Court  was  delivered  by 
Armour,  C.J.O.  : — [After  setting  out  the  facts  as  above:] 
I am  unable  to  agree  with  the  opinion  of  the  learned  Judge  of 
the  district  court  that  the  defendant  was  bound  by  the  judg- 
ment sued  on  because  it  was  recovered  upon  the  rules  made 
upon  his  application  to  the  Court  of  Queen’s  Bench  in  Manitoba 
for  prohibition. 

These  rules  under  the  law  of  that  Province,  R.S.M.  (1891), 
ch.  80,  sec.  3,  constituted  judgments,  and  had  all  the  force  and 
effect  of  judgments  at  law,  and  writs  might  have  been  issued 
thereon,  and  proceedings  might  have  been  had  and  taken  there- 
under that  might  have  been  had  and  taken  on  a judgment 
recovered  in  the  ordinary  way  at  law. 

And  if  the  action  had  been  brought  in  this  Province  upon 
these  rules,  as  1 incline  to  think  it  might  have  been,  the 
defendant  would  have  been  bound  by  them,  because  they  were 
made  on  his  own  application  to  the  Court  of  Queen’s  Bench  in 
Manitoba,  but  it  by  no  means  follows  that  he  was  bound  by  an 
independent  judgment  recovered  in  an  action  brought  in  that 
Court  against  him  upon  these  rules,  to  which  action  he  did  not 
appear  and  in  which  he  took  no  part. 

In  Schibsby  v.  Westenholz,  L.R.  6 Q.B.  155,  the  Court  said, 
at  p.  161  : — “ Again,  we  think  it  clear,  upon  principle,  that  if  a 
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person  selected,  as  plaintiff,  the  tribunal  of  a foreign  country  as 
the  one  in  which  he  would  sue,  he  could  not  afterwards  say  that 
the  judgment  of  that  tribunal,”  that  is,  the  judgment  in  the  suit 
brought  by  him,  ‘‘  was  not  binding  upon  him.” 

It  was  shewn  and  conceded  that  the  judgment  sued  on  was 
obtained  under  the  provisions  of  Rule  196  of  the  Act  of 
Manitoba,  58-59  Viet.  ch.  6,  ‘‘The  Queen’s  Bench  Act,  1895,”  as 
amended  by  61  Viet.  ch.  13,  which  provisions,  so  far  as  they 
relate  to  this  controversy,  are  as  follow : — “ Service  out  of  the 
jurisdiction  of  a statement  of  claim  or  other  document  by  which 
a matter  or  proceeding  is  commenced,  may  be  made  whenever 
the  action  is  founded  on  any  breach,  or  alleged  breach  within 
Manitoba  of  any  contract  wherever  made  which,  according  to 
the  terms  thereof,  ought  to  be  performed  within  Manitoba,  or 
the  action  is  founded  on  any  tort  committed  within  Manitoba, 
or  the  defendant  has  $200  in  assets  within  Manitoba.” 

“ Service  out  of  the  jurisdiction  of  a statement  of  claim  or 
other  document  by  which  a matter  or  proceeding  is  commenced, 
may  be  allowed  by  the  Court  or  a Judge  when  the  action  is  not 
for  any  matter  within  any  of  the  classes  for  which  service  out 
of  the  jurisdiction  is  now  provided,  but  it  appears  to  the  satis- 
faction of  the  Court  or  Judge  that  the  plaintiff  has  a good  cause 
of  action  against  the  defendant  upon  a contract  or  judgment, 
and  that  the  defendant  has  assets  in  Manitoba  of  the  value  of 
$200  at  least  which  may  be  rendered  liable  to  the  judgment  in 
case  the  plaintiff  should  recover  judgment  in  the  action  ; and  if 
the  defendant  does  not  appear,  the  Court  or  a Judge  is  to  give 
any  directions  which  the  Court  or  Judge  from  time  to  time  sees 
fit  as  to  the  manner  of  proceeding  in  the  action  and  the  condi- 
tions on  which  the  same  may  be  proceeded  with,  and  shall 
require  the  plaintiff  before  obtaining  judgment  to  prove  his 
claim  and  the  amount  of  debt  or  damages  claimed  by  him  in 
the  action  in  the  usual  mode,  having  regard  to  the  nature  of  the 
case,  as  the  Court  or  Judge  may  direct.” 

In  the  action,  tlierefore,  upon  these  rules,  constituted  judg- 
ments by  the  law  of  Manitoba,  service  out  of  the  jurisdiction  of 
the  statement  of  the  claim  could  only  have  become  effective  if 
allowed  by  tlie  Court  or  a Judge,  upon  it  appearing  to  the 
satisfaction  of  the  Court  or  Judge  that  the  plaintiff  had  a good 


ONTARIO  LAW  REPORTS. 


351 


cause  of  action  against  the  defendant  upon  these  rules  or  judg- 
ments, and  that  the  defendant  had  assets  in  Manitoba  of  the 
value  of  $200  at  the  least. 

No  such  allowance  of  the  service  of  the  statement  of  claim 
was  ever  made,  and  the  entry  of  judgment  by  default  without 
such  allowance  was  wholly  unauthorized  and  a nullity,  and  such 
judgment  was  without  jurisdiction  as  against  the  defendant : 
Hoffman  v.  Crerar  (1899),  18  P.K  473. 

Nor  were  the  other  requirements  of  the  law,  in  case  of  the 
defendant  not  appearing,  complied  with. 

But  if  the  judgment  sued  on  had  been  regularly  recovered 
under  the  provisions  of  the  law  above  quoted,  it  would  have 
been  without  jurisdiction  as  against  the  defendant,  and  could 
not  have  been  enforced  against  him  by  suit  in  the  Province  of 
Ontario. 

The  Provinces  of  Manitoba  and  Ontario  are  independent 
provinces  so  far  as  the  power  to  make  laws  in  respect  of  the 
classes  of  subjects  enumerated  in  sec.  92  of  the  British  North 
America  Act  is  concerned,  among  which  are  “ property  and 
civil  rights  in  the  Province,”  and  ''  the  administration  of  justice 
in  the  Province,  including  the  constitution,  maintenance,  and 
organization  of  Provincial  Courts  both  of  civil  and  criminal 
jurisdiction,  and  including  procedure  in  civil  matters  in  those 
Courts.” 

And  to  neither  is  any  power  given  to  pass  laws  having  any 
operation  outside  its  own  territory,  and  no  tribunal  established 
by  either  can  extend  its  process  beyond  its  own  territory  so  as 
to  subject  either  persons  or  property  to  its  decisions. 

“ Every  exertion  of  authority  of  this  sort  beyond  this  limit 
is  a mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals:”  Story  on  The  Conflict  of 
Laws,  8th  ed.,  sec.  539. 

The  constitution  of  the  United  States  provides  that  “ full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  Acts, 
records,  and  judicial  proceedings  of  every  other  State.  And 
the  Congress  may  by  general  laws  prescribe  the  manner  in 
which  such  Acts,  records,  and  proceedings  shall  be  proved  and 
the  effect  thereof;”  and  the  Act  of  Congress  of  May  26,  1790, 
after  prescribing  the  mode  in  which  the  records  and  judicial 
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proceedings  shall  be  authenticated,  enacts  that  “ the  said  records 
and  proceedings  authenticated  as  aforesaid  shall  have  such  faith 
and  credit  given  to  them  in  every  Court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  Courts  of  the  State 
from  whence  the  said  records  are  or  may  be  taken.” 

And  it  is  well  settled  in  the  United  States  that,  notwith- 
standing these  provisions,  a defendant  sued  in  one  State  upon  a 
judgment  obtained  against  him  in  another  State,  can  always 
shew  that  the  judgment  was  without  jurisdiction : D’Arcy  v. 
Ketchum  (1850),  11  How.  165. 

It  is  equally  well  settled  there  that  “ where  the  entire  object 
of  the  action  is  to  determine  the  personal  rights  and  obligations 
of  the  defendant,  that  is  where  the  suit  is  merely  in  personam, 
constructive  service  in  this  form  ” (publication)  upon  a non- 
resident is  ineffectual  for  any  purpose.  Process  from  the 
tribunals  of  one  State  cannot  run  into  another  State,  and 
summon  parties  there  domiciled  to  leave  its  territory  and 
respond  to  proceedings  against  them.  Publication  of  process 
or  notice  within  the  State  where  the  tribunal  sits  cannot  create 
any  greater  obligation  upon  the  non-resident  to  appear.  Pro- 
cess sent  to  him  out  of  the  State,  and  process  published  v\rith- 
in  it  are  equally  unavailing  in  proceedings  to  establish  his 
personal  liability;”  Pennoyer  v.  Neff  (1877),  95  U.S.  714  at 
p.  727  ; Rand  v.  Hanson  (1891),  154  Mass.  87. 

This  rule  seems  to  me  to  be  equally  applicable  to  the  Pro- 
vinces of  the  Dominion  as  to  the  States  of  the  Union,  and 
seems  to  me  to  be  deducible  from  the  decisions  in  Schibsby  v. 
Westenholz,  L.R.  6 Q.B.  155  ; Turnbull  v.  Walker,  67  L.T.X.S. 
767  ; and  Sirdar  Gurdyal  Singh  v.  The  Rajah  of  Faridkote, 
[1894]  A.C.  670. 

In  my  opinion  the  appeal  must  be  allowed  with  costs,  and 
the  action  dismissed  with  costs. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Ross  V.  The  Corporation  of  the  Township  of  East  Nissouri. 

Municipal  Corporations — R.S.O.  1897  ch.  22S,  me.  546  {2) — By-law  Permitting 

Cattle  to  Graze  on  Highways — Validity  of — License  Fee  to  Cover  Expenses  of 

Tags,  etc. — Divisional  Court — Right  of  Appeal  to — R.S.O.  1897  ch.  51,  sec.  75. 

A by-law  passed  by  a township  council  iinder  sec.  546  (2),  R.S.O.  1897  ch.  223, 
prohibiting  the  running  at  large  of  cattle,  horses,  sheep,  swine  or  geese,  and 
for  impounding  any  animal  running  at  large,  was  amended  by  a by-law 
subsequently  passed,  whereby  milch  cows,  heifers,  and  steers  under  two 
years,  were  permitted  to  graze  on  the  public  highways  of  the  township,  on 
payment  of  an  annual  fee  of  |2  for  each  animal,  such  animal  to  have  securely 
fastened  thereon,  a tag  bearing  a registered  number,  furnished  by  the  clerk 
at  the  township’s  expense,  the  township  also  furnishing  a book  to  contain 
such  registered  numbers,  all  moneys  received  to  be  the  common  property  of 
the  township.  The  by-law  also  contained  a provision  for  the  appointment  of 
inspectors  — 

Held,  by  Rose,  J.,  and  by  a Divisional  Court,  that  the  amending  by-law  was 
valid  ; that  the  sum  named  as  a license  fee  was  not  excessive  and  was  merely 
for  the  purpose  of  meeting  the  expenses  of  carrying  out  the  by-law,  and  not 
for  raising  a revenue  ; and  that  the  permission  to  graze  on  the  highways  was 
not  ultra  vires  of  the  corporation. 

Re  Fennell  and  Corporation  of  Guelph  (1865),  24  U.C.R.  238  'considered  and 
distinguished. 

An  appeal  from  the  decision  of  a Judge  in  Court  refusing  to  quash  a by-law, 
lies  either  to  the  Divisional  Court  or  the  Court  of  Appeal ; but  the  appellant 
must  elect  his  tribunal,  and  can  have  only  one  appeal. 

This  was  an  appeal  from  the  judgment  of  Rose,  J.,  dismiss- 
ing an  application  to  quash  by-law  number  367  of  the  town- 
ship of  East  Nissouri,  heard  before  him  at  the  Weekly  Court  at 
Toronto  on  10th  September,  1900. 

J.  B.  Jackson,  Q.C.,  for  the  motion. 

Ayleswortli,  Q.C.,  contra. 

September  13.  Rose,  J.: — This  is  a motion  to  quash  by- 
law number  367,  substantially  on  the  ground  that  the  cor- 
poration had  no  power  to  require  a license  fee  from  the  owner . 
of  the  cattle  therein  referred  to. 

By-law  number  367  amends  by-law  number  308.  Clause  1 
of  by-law  number  308  prohibits  the  running  at  large  of  cattle, 
horses,  sheep,  swine,  or  geese ; and  provides  for  impounding  any 
animal  found  running  at  large  contrary  to  the  provisions  of  the 
by-law. 

By-law  number  367  provides  that  it  shall  be  lawful  for 
milch  cows,  heifers  and  steers  under  two  years  old  to  be  allowed 
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to  graze  on  the  public  highways  of  the  township,  subject  to  the 
payment  for  each  animal  of  an  annual  fee  of  S2.00;  and  recpiires 
each  animal  to  have  securely  fastened  to  it  a proper  tag  bearing 
a registered  number,  the  tags  to  be  furnished  by  the  council  of 
the  township.  The  clerk  of  the  township  is  authorized  to  procure 
the  requisite  number  of  tags,  and  also  a book  in  which  he 
is  directed  to  register  the  numbers,  and  he  is  further  directed  to 
pay  over  to  the  treasurer  of  the  township  all  money  received 
from  the  sale  of  tags,  which  money  so  received  is  to  become  a 
part  of  the  common  funds  of  the  township.  There  is  a further 
provision  that  an  inspector  or  inspectors  may  be  appointed  to 
enforce  the  provisions  of  the  by-law. 

The  section  of  the  statute  under  which  the  by-law  is  passed, 
is  sec.  546  of  the  Municipal  Act,  which  authorises  the  passing  of 
by-laws  for  restraining  and  regulating  the  running  at  large  or 
trespassing  of  any  animals,  etc. 

I think  it  is  clear  that  if  this  license  fee  was  imposed  for  the 
purpose  of  revenue  it  would  be  difficult  to  sustain  the  by-law. 
See  cases  cited  in  Biggar’s  Municipal  Manual,  p.  344,  parti- 
cularly Re  Fennell  and  Corporation  of  Guelph  (1865),  24  U.C.R. 
238.  But  if  it  is  limited  to  the  necessary  expense  of  issuing  the 
license  and  the  additional  labour  of  officers  and  expenses  thereby 
incurred,  it  may  be  sustained.  See  American  and  English 
Encyclopsedia  of  Law,  1st  ed.,  vol.  25,  p.  490,  sub-nom.  “ Taxa- 
tion.” 

There  is  nothing  upon  the  material  before  me  to  enable  me 
to  say  that  the  sum  named  as  a license  fee  is  excessive,  or  that 
it  is  imposed  for  the  purpose  of  raising  a revenue.  If  an 
inspector  is  appointed  to  enforce  the  provisions  of  the  by-law  I 
should  think  the  expense  incurred  would  probably  exceed  the 
. income.  I do  not  see  how  the  provisions  of  the  by-law  except- 
ing tlie  animals  named  from  the  prohibitory  clause  can  well  be 
carried  out  witliout  in  some  way  designating  the  animals  so  as 
to  enable  tlie  officer  delegated  to  see  that  the  by-law  is  enforced 
to  distinguisli  them  from  other  cattle  running  at  large  contrary 
to  the  provisions  of  tlie  by-law  and  so  liable  to  be  impounded. 

If,  tlieretbre,  tlie  provision  to  license  is  a reasonable  one  ; if 
the  fee  charged  is  not  excessive  for  the  purpose  of  enforcing  the 
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provisions  of  the  by-law,  I do  not  think  that  the  objection  can 
prevail. 

The  power  to  prevent  all  cattle  from  running  at  large  is 
expressly  given  ; and  Mr.  Jackson  admitted  that  the  corporation 
had  the  power  to  allow  certain  cattle  to  run  at  large,  altliough 
prohibiting  others. 

It  seems  to  me  reasonable  that  those  who  take  advantage  of 
tlie  provisions  of  the  by-law  permitting  their  cattle  to  run  at 
large  should  pay  the  expense  consequent  upon  it. 

Exception  was  taken  that  the  provision  was  not  to  allow  the 
cattle  named  to  run  at  large,  but  to  graze  upon  the  highway. 
This  manifestly  is  a limited  right.  It  practically  means,  as  I 
understand  it,  that  the  animals  named  shall  be  allowed  to  run 
at  large  as  far  as  may  be  necessary  to  enable  them  to  graze  upon 
the  public  highways.  I do  not  know  why  this  particular 
language  was  chosen,  but  I see  nothing  in  it  to  affect  the 
validity  of  the  by-law.  If  the  cattle  are  allowed  to  run  at 
large  upon  the  highways,  it  is  manifest  that  they  will  graze  if 
there  be  any  grass  at  the  sides  of  the  highway  which  they  can 
reach. 

It  was  objected  that  this  was  a letting  out  to  pasturage  of 
the  lands  of  the  corporation,  and  so  idtra  vires ; but  if  there  is 
power  in  the  municipality  to  allow  the  cattle  to  run  at  large, 
the  fact  that  the  cattle  will  consume  the  grass  upon  the  high- 
ways or  upon  the  lands  upon  which  they  are  allowed  to  run  at 
large  does  not,  I think,  affect  that  right. 

In  my  opinion  the  motion  fails  and  must  be  dismissed  with 
costs. 

From  this  judgment  the  applicant  appealed  to  the  Divisional 
Court. 

On  January  16,  1901,  before  a Divisional  Court  composed 
of  Boyd,  C.,  and  Lister,  J.A.,  when  J.  B.  Jackson,  Q.C.,  was 
proceeding  to  argue  tlie  appeal,  Ayles%uorth,  Q.C.,  for  the 
respondent,  took  tlie  preliminary  objection  that  tliere  was 
no  appeal  to  the  Divisional  Court,  but  tliat  the  appeal  should 
have  been  to  the  Court  of  Appeal.  Sec.  378  of  the  IMunicipal 
Act,  B.S.O.  1897  ch.  223,  sub-sec.  1,  jirovides  for  the  applica- 
tion to  (plash  a by-law  being  made  to  the  High  Court; 
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and  by  sec.  65  of  the  O.J.  Act,  R.S.O^  1897  ch.  51  every 
action  and  proceeding  in  the  High  Court  shall  be  heard 
before  a single  Judge  sitting  in  Court.  Then  sec.  75  pro- 
vides for  the  cases  in  which  an  appeal  may  be  made  to  the 
Divisional  Court.  This  only  applies  to  actions  and  not  to  sum- 
mary proceedings  of  this  kind.  The  case  comes  under  sec.  76, 
and  the  appeal  should  have  been  to  the  Court  of  Appeal. 

Jackson. — Sub-sec.  1 of  sec.  7 5 is  not  in  any  way  limited  to 
appeals  in  cases  where  an  action  has  been  brought,  for  it  speaks 
of  a judgment  or  an  order,  whether  at  the  trial  “ or  otherwise.” 
The  appeal  to  the  Divisional  Court  is  therefore  proper. 

The  Court  directed  the  argument  to  proceed  subject  to  the 
objection. 

Jackson. — There  was  no  power  to  pass  the  amending 
by-law.  The  power  given  by  sec.  546,  sub-sec.  2,  is  to 
restrain  and  regulate.  This  does  not  confer  the  power  to 
license.  This  must  be  expressly  given.  Under  sec.  92, 
clause  9,  of  the  B.N.A.  Act  a license  fee  can  only  be  for 
the  purpose  of  raising  a revenue ; and  this  is  the  effect 
of  the  fee  imposed  here.  It  is  immaterial  that  the  amount 
raised  may  only  be  sufficient  to  pay  for  the  issuing  of 
the  tag  and  the  carrying  out  of  the  by-law.  Re  Fennell  and 
Corporation  of  Guelph,  24  U.C.R.  238,  is  expressly  in 
point.  In  that  case  the  by-law  required  all  persons  exercising 
the  trade  of  a butcher  within  the  limits  of  the  municipality  to 
take  out  a license  ; and  it  was  held  that  the  by-law  was  invalid 
as  imposing  a tax.  In  Merritt  v.  Corporation  of  Toronto  (1894), 
25  O.R.  256,  which  expressly  enables  municipal  corporations  to 
pass  by-laws  for  ''  licensing,  regulating,  and  governing  auction- 
eers,” it  was  held  that  the  license  fee  imposed  must  be  deemed 
to  be  for  the  purpose  of  raising  a revenue.  See  also  Am.  & 
Eng.  Enclyclopo‘dia  of  Law,  1st  ed.,  vol.  25,  p.  490,  tit.  “ Taxa- 
tion,” and  cases  there  cited.  The  by-law  is  also  bad  in  not  being 
limited  to  the  cattle  of  the  ratepayers.  It  includes  all  cattle, 
no  matter  where  they  come  from,  so  long  as  the  fee  is  paid  for 
them.  The  by-law  is  also  bad  for  discriminating  in  favour  of 
those  cattle  in  respect  of  whicli  the  fee  is  paid.  You  might  as 
well  discriminate  in  favour  of  cattle  of  a particular  colour.  In 
Re  Virgo  and  Corporation  of  Toronto  (1895),  22  S.C.R.  447  ; 
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[1896]  A.C.  92,  where,  under  the  powers  conferred  to  pass  liy- 
laws  for  exercising,  regulating,  and  governing  hawkers  and 
peddlers,  a by-law  was  passed  preventing  hawkers  and  peddlers 
from  prosecuting  their  trade  on  certain  streets,  the  by-law  was 
held  bad.  See  also  sec.  542,  sub-sec.  16,  as  to  bush  fires;  sub- 
sec. 17  as  to  gunpowder;  sec.  55,  sub-sec.  8,  as  to  the  burial  of 
the  dead ; and  sec.  580  as  to  nuisances. 

Aylesworth,  for  respondent.  The  whole  question  is  whether 
this  was  a licensing  by-law  or  not.  The  section  empowers 
municipal  councils  to  pass  by-laws  for  restraining  and  regulating 
cattle  running  at  large.  The  by-law  was  not  for  the  purpose  of 
raising  a revenue,  but  merely  to  pay  for  the  expenses  of  the  tag, 
and  of  carrying  out  the  by-law.  The  onus  is  on  the  other  side 
to  shew  that  amount  raised  is  in  excess  of  the  amount  so 
required.  The  case  of  Re  Fennell  and  Corporation  of  Guelph 
24  U.C.K  238  is  plainly  distinguishable.  The  effect  of 
the  by-law  there  was  to  interfere  with  trade  and  commerce. 
The  case  referred  to  of  Re  Virgo  and  Corporation  of  Toronto, 
22  S.C.R.  447,  [1896]  A.C.  92,  is  also  distinguishable  ; there  is 
no  discrimination,  for  anyone  who  chooses  to  pay  the  fee  can  get 
a right  for  his  cattle  to  graze.  The  council  have  clearly  the  right 
to  cut  and  sell  the  grass  on  the  highways,  and  so  to  give  the 
right  to  graze.  The  principle  is  the  same  as  the  licensing  of 
dogs  where  a fee  is  imposed.  If  the  by-law  was  limited  to  the 
cattle  of  the  ratepayers  it  would  be  clearly  bad  as  discriminatory. 

Jackson,  in  reply.  The  section  authorizing  a fee  to  be 
imposed  to  enable  dogs  to  run  at  large  does  not  apply  here  as 
the  section  there  gives  express  power  to  impose  a fee. 
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January  29.  Boyd,  C.: — In  appeals  from  the  decision  of  a 
Judge  in  court  refusing  to  quash  a by-law  there  is  jurisdiction  to 
entertain  an  appeal  either  in  the  Divisional  Court  or  Court  of 
Appeal.  The  appellant  can  elect  his  court  and  can  have  only 
one  appeal.  Jurisdiction  was  originally  in  the  Court  of  Appeal 
alone  under  R.S.O.  1877  ch.  38,  sec.  18.  That  was  revised  and 
condensed  into  its  present  form  in  the  revision  of  1887,  ch.  44, 
sec.  70;  and  it  now  appears  as  sec.  76  of  the  Judicature  Act 
whereby  an  appeal  lies  from  every  order  of  a “ Judge  in  Court.” 
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An  alternative  right  of  appeal  to  the  Divisional  Court  is 
given  by  58  Vic.  ch.  12,  sec.  71(0.),  which  now  appears  as  sec.  75 
of  the  Judicature  Act,  whereby  an  appeal  is  allowed  from  any 
order  of  a Judge  of  the  High  Court,  whether  at  the  trial  or 
otherwise.  See  Rule  788  which  puts  it  as  from  an  ‘‘order  of 
the  High  Court  sitting  in  court  otherwise  than  at  the  trial.” 
That  tallies  precisely  with  the  designation  of  the  Court  in  the 
Municipal  Act.  The  appeal  to  quash  may  be  to  the  High  Court 
of  Justice,  sec.  378,  and  that  is  afterwards  explained  as  going  to 
a “ Judge  of  the  High. Court”:  sec.  382. 

The  appeal  therefore  in  this  matter  to  the  Divisional  Court 
is  rightly  lodged,  and  has  to  be  dealt  with  on  its  merits. 

By  the  old  common  law  it  is  trespass  if  cattle  are  found 
depasturing  on  a highway:  Dovaston  v.  Payne  (1785),  2 H. 
Black.  527  ; Stevens  v.  Whistler  (1809),  11  East  51  confirmed 
by  41  Geo.  III.  ch.  109,  sec.  11.  But  by  the  law  of  Ontario 
such  a use  of  the  highway,  may  be  legalized  by  the  municipal 
authorities  in  whom  the  highway  is  vested.  By  the  Pound  Act, 
R.S.O.  1897  ch.  272,  sec.  2 (originally  part  of  the  old  Muni- 
cipal Act),  it  is  recognized  that  an  animal  may  be  permitted  to 
run  at  large  by  the  by-laws  of  the  locality ; and  the  power  so 
to  enact  is  found  in  the  present  Municipal  Act,  R.S.O.  ch.  223, 
sec.  546  (2),  providing  for  the  restraining  and  regulating  the 
running  at  large  or  trespassing  of  any  animals. 

The  council  of  the  local  municipality  has  jurisdiction  over 
the  original  allowances  for  roads  and  highways  within  the 
municipality:  sec.  600;  and  every  public  road,  etc.,  shall  be  vested 
in  the  municipality:  sec.  601. 

This  gives  at  least  a right  over  the  surface  and  so  much  of 
the  soil  as  is  recpired  for  the  purposes  of  the  highway  whereof 
the  municipality  is  practically  owner  or  public  trustee.  This 
would  involve  a riglit  to  keep  the  way  in  a proper  state  of 
repair  and  cut  down  grass  or  trees  or  weeds  which  might  be  in 
the  way.  It  would  ecpially  involve  the  right  to  make  mone}" 
for  tlie  public  out  of  wliat  was  tlius  removed.  It  therefore 
involves  the  right  to  let  cattle  graze  on  the  herbage  and  make  a 
charge  therefor,  if  that  is  thought  a fitting  course  by  the  council. 
The  clause  of  the  Municipal  Act,  sec.  546  (2),  which  enables  the 
council  to  regulate  the  running  at  large  of  any  animals,  implies. 
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if  necessary,  that  such  animals  may  lawfully  graze  upon  the 
herbage  growing  on  the  roads  where  the  cattle  are  allowed  to 
be  at  large.  If  the  cattle  are  thus  permitted  to  pasture  on  the 
roads,  it  is  reasonable  that  a proper  sum  as  payment  therefor 
should  be  required  from  the  owner  for  the  use  of  the  muni- 
cipality. In  this  aspect  I think  the  present  by-law  unimpeacii- 
able.  Though  it  is  not  said  for  what  the  S2  per  head  is  to  be 
paid,  yet  it  is  implied  in  connection  with  “ each  animal  so 
permitted  to  graze  ” by  clause  I (a)  of  the  by-law  attacked. 

Other  expenses  are  also  contemplated  by  the  by-law:  the 
keeping  of  books  ; supplying  of  tags,  and  the  employment  of 
inspectors  to  enforce  the  by-law,  which  may  be  met  from 
this  source. 

The  precise  point  is  covered  by  late  English  authority. 
A street  being  vested  in  a local  board  it  was  held  that  the 
right  to  the  grass  on  the  street  passed  thereby.  And  it  was 
held  competent  for  the  board  to  arrange  as  to  pasturage 
with  owners  of  cattle.  The  arrangement  made  in  part  was 
that  if  the  cattle  went  on  the  street  to  feed,  the  board  was  to  be 
paid  so  much ; and  this  was  regarded  as  a proper  method  of 
dealing  with  the  herbage  of  the  highway  : Coverdale  v.  Charl- 

ton (1878),  4 Q.B.f).  104  at  p.  121-3.  See  also  Haighv.  West, 
[1893]  2 Q.B.  19.  What  may  be  done  particularly  by  individual 
contract  may  be  done  generally  by  public  by-law ; whereby  all 
have  equal  right  of  access  to  the  pasturage  on  reasonable  terms. 

The  by-law  is  affirmed  with  costs  of  appeal — excluding 
costs  of  preliminary  objection,  as  to  which  no  costs. 
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Lister,  J.A.,  concurred. 
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[DIVISIONAL  COURT.] 

Regina  v.  Playter. 

Nuisance — Public  Health  Act — Hospital  for  Consumptives — Conviction  for  Keep- 
ing— Ejusdem  Generis — Legislative  Grouping  of  Sections. 

Sec.  72  of  the  “Public  Health  Act,”  R. S.O.  1897  ch.  248  which  prohibits, 
under  a penalty,  the  establishment,  without  the  consent  of  the  municipality, 
of  “ any  offensive  trade,  that  is  to  say,  the  trade  of  blood  boiling,  or  bone 
boiling,  or,”  setting  out  a number  of  similar  trades,  “ or  any  other  noxious 
or  offensive  trade,  business  or  manufacture  or  such  as  may  become  offensive,” 
etc.,  does  not  apply  to  a house  or  hospital  for  consumptive  patients,  for  not 
only  is  it  excluded  under  the  doctrine  of  ejusdem  generis,  but  also  by  virtue 
of  the  legislative  grouping  of  the  sections  of  the  Act,  sec.  72  being  under  the 
subdivision  dealing  with  nuisances,  while  infectious  diseases  and  hospitals 
are  dealt  with  in  a distinct  subdivision,  commencing  with  sec.  81. 

Conviction  quashed. 

This  was  an  application  to  quash  a conviction  made  by 
the  police  magistrate  for  the  town  of  Toronto  Junction.  The 
conviction  was  that  the  defendant,  Dr.  Edward  Playter, 
did  on  or  about  the  14th  day  of  June  A.D.  1900,  in  the 
township  of  York,  without  the  consent  of  the  municipality, 
establish  a noxious  and  offensive  trade  or  business,  or  that 
which  might  become  a noxious  and  offensive  trade  or  business ; 
and  that  since  the  said  last  named  date  he  continued  to  carry 
on  said  noxious  and  offensive  trade  or  business,  after  having 
been  duly  notified  to  desist  by  the  local  Board  of  Health  of  the 
municipality  of  the  township  of  York,  contrary  to  the  statute, 
R.S.O.  1897  ch.  248. 

The  information  upon  which  the  conviction  was  based  was 
laid  by  the  health  inspector  of  the  township  of  York,  under 
instructions  from  the  local  Board  of  Health. 

The  evidence  disclosed  that  the  defendant,  who  was  a 
physician,  had  a house,  hospital  or  sanitarium  for  the  treatment 
of  consumptive  patients,  in  the  township  of  York,  just  outside 
the  limits  of  the  city  of  Toronto,  in  a place  known  as  Moore 
Park,”  wliicli  had  been  laid  out  into  lots  for  residential  pur- 
poses, and  on  whicli  a number  of  valuable  residences  had  been 
erected,  the  said  house,  hospital  or  sanitarium  being  one  hundred 
and  fifteen  feet  from  one  of  such  residences,  ddiere  was  also  a 
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public  school  about  2,000  feet  from  the  alleged  hospital,  and  the 
school  children  going  to  the  east  passed  by  it. 

It  was  claimed  that  the  existence  of  the  said  house,  hospital 
or  sanitarium  was  most  injurious  to  the  health  of  the  people  in 
the  locality,  and  it  depreciated  the  value  of  the  property 
surrounding  it,  as  it  prevented  persons,  who  would  otherwise 
have  done  so,  from  buying  property  and  living  there. 

On  January  14th,  1901,  before  a Divisional  Court  composed 
of  Boyd,  C.,  and  Lister,  J.A.,  the  case  was  argued. 

J.  T.  C.  Thompson,  for  the  applicant.  The  defendant  does 
not  come- within  sec.  72  of  the  Public  Health  Act,  K.S.O.  1897 
ch,  248.  The  principle  of  ejusdem  generis  applies.  The  section 
is  one  of  the  sections  coming  under  the  subdivision  of  the  Act 
directed  towards  nuisances,  and  deals  with  matters  which  are  in 
themselves  nuisances.  The  section  enacts  that  in  case  any  person 
establishes  any  offensive  trade,  that  is  to  say,  blood  boiling,  bone 
boiling,  etc.,  naming  several  other  offensive  trades,  and  then 
come  the  words  under  which  the  conviction  is  made,  namely,  ‘‘or 
any  other  noxious  or  offensive  trade,  business,  or  manufacture, 
or  such  as  may  become  offensive.”  These  latter  words  must  be 
limited  to  a trade,  business,  or  manufacture  of  a similar 
character.  It  clearly  does  not  apply  to  an  institution  such  as 
the  defendant  was  carrying  on,  namely,  a hospital  or  sanitarium. 
The  case  of  Wanstead  Local  Board  of  Health  v.  Hill  (1863),  32 
L.J.  N.S.M.C.  135,  which  was  decided  on  a similar  section  in  the 
English  Act,  is  expressly  in  point.  The  sections  dealing  with 
sanitaria  or  hospitals  are  dealt  with  in  secs.  81  seq.  of  the  Act. 

Ritchie,  Q.C.,  and  Ballantyne,  contra.  This  was  not  a 
hospital  or  sanitarium,  but  a noxious  and  offensive  trade  or 
business,  or  such  as  would  become  offensive,  if  proper  precautions 
were  not  taken,  and  the  magistrate  has  expressly  so  found.  It 
therefore  comes  within  the  class  that  the  section  is  aimed  against. 
The  section  in  our  Act  is  mueh  wider  tlian  that  in  the  English 
Act.  Our  Act  has  the  additional  words  “ or  such  as  may  become 
offensive.”  This  distinguishes  the  present  case  from  tliat  of 
Wanstead  Local  Board  of  Hadth  v.  Hill,  also  reported  in  13 
C.B.N.S.  479.  The  magistrate  liad  jurisdiction  therefore  to  try 
the  case,  and  having  found  on  the  evidence  before  him  tliat  the 
place  was  not  a hospital  or  sanitarium,  but  tlie  carrying  on  of 
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a trade  or  business  which,  by  reason  of  proper  precautions  not 
having  been  taken,  had  become  an  oftensive  trade  or  business 
within  the  meaning  of  the  section  the  Court  will  not  interfere. 

Thompson,  in  reply.  The  magistrate  could  not  give  himself 
jurisdiction  to  try  the  case  by  finding  that  the  institution  was 
a “ noxious  or  offensive  business.”  This  is  a matter  of  law  and 
not  of  fact,  and  therefore  certiorari  is  not  taken  away  and  the 
Court  may  interfere. 

January  21j  The  judgment  of  the  Court  was  delivered  by 

Boyd,  C.  ; — This  conviction  purports  to  be  under  sec.  7 2 of 
the  Public  Health  Act,  R.S.O.  1897  ch.  248. 

The  conviction  finds  that  the  defendant  did,  without  the 
consent  of  the  municipality,  establish  a noxious  and  offensive 
trade  or  business  at  the  township  of  York. 

The  complaint  was  that  the  defendant,  a physician,  kept  a 
house  or  hospital  for  the  treatment  of  consumptive  patients. 

The  magistrate  finds  that  the  institution  is  a place  of 
business,  and  that  it  is  not  a sanitarium  or  hospital  in  the  true 
sense,  and  that  it  would  be  noxious  or  offensive  if  proper 
precautions  were  not  taken,  and  that  proper  precautions  were 
not  in  fact  taken. 

The  original  of  sec.  72  above  is  the  Imperial  Act,  38-39  Viet, 
ch.  55,  sec.  112  (1875),  which  is  based  on  the  earlier  English  Act 
of  11-12  Viet.  ch.  63  (1848).  Our  section  is  like  that  in  the 
Act  of  1875,  with  the  addition  of  some  other  named  offensive 
trades.  Our  Act  also  has  after  ‘‘  any  noxious  or  offensive  trade, 
business,  or  manufacture,”  these  new  words,  “ or  such  as  may 
become  offensive.” 

In  commenting  on  the  Act  of  1848,  Erie,  C.J.,  said,  in 
Wanstead  Jmcal  Board  of  He(dth  v.  Hill,  13  C.B.N.S.  479, 
at  p.  482  : “ All  tlie  trades  mentioned  specifically  deal  with 
substances  wliicli  are  or  must  necessarily  become  in  themselves 
offensive.”  And  Willes,  J.,  said,  at  p.  483  ; “ It  is  necessary  to 
be  extremely  cautious  in  construing  tliis  Act,  whereby  trades 
are  brouglit  witliin  tlie  jurisdiction  of  the  justices.” 

Upon  tlie  later  Act  it  was  held  in  Withington  Local 
Boa/rd  of  Health  v.  Corporation  of  Manchester,  [1893]  2 
Cli.  1 9,  that  a temporary  smallpox  hospital  was  not  a 
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noxious  or  offensive  business  within  the  meaning  of  the  sec- 
tion in  hand.  That  decision  proceeded  upon  two  grounds 
both  here  applicable.  First,  that  the  carrying  on  of  a smallpox 
hospital,  though  it  might  be  called  a business,  was  not  analogous 
to  any  of  those  specified.  And  second,  that  by  the  collocation 
of  the  sections,  it  was  manifest  that  the  earlier  sections  relating 
to  “ offensive  trades  ” were  segregated  from  those  relating  to 
hospitals  and  infectious  diseases. 

This  is  noticeable  in  the  Ontario  revision ; secs.  63  to  80 
fall  under  the  head  “nuisances,  etc.,”  and  from  81  a new  group 
begins  headed  “ infectious  diseases  and  hospitals.”  These  two 
reasons,  the  ejusdem  generis  doctrine  and  the  legislative  group- 
ing of  the  sections,  are,  to  my  mind,  conclusive  against  giving- 
such  an  extended  meaning  to  the  words  found  in  our  Act,  “ or 
such  as  may  heeome  offensive,”  as  would  embrace  the  sort  of 
work  being  carried  on  by  the  defendant. 

Other  objections,  some  of  which  look  formidable,  were  also 
discussed,  but  I prefer  to  place  my  judgment  on  the  broad 
ground  of  want  of  jurisdiction  in  the  premises. 

The  conviction  should  be  quashed ; no  action  and  no  costs. 

G.  F.  H. 
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Tuckett-Lawry  V.  Lamoureaux. 


Will — Legacy — A demotion — Evidence. 

A testator  bequeathed  annuities  of  $6,000  each  to  his  two  daughters.  Subse- 
quently having  transferred  to  03ie  of  the  daughters  securities  producing 
$1,200  a year,  he  by  codicil  reduced,  for  that  expressed  reason,  her  annuity 
to  $4,800.  A few  months  later  he  assigned  securities  of  similar  value  to  the 
plaintiff,  the  other  daughter,  and  by  private  memorandum  intimated  that 
there  was  to  be  a corresponding  deduction  from  her  share  of  his  estate. 
Evidence  was  adduced  of  his  having  instructed  his  solicitor  to  alter  the  will 
accordingly,  but  that  he  died  almost  immediately  after  so  doing  before  any 
alteration  was  made  : — 

Held,  that  the  evidence  was  admissible  to  shew  and  did  shew  that  the  assign- 
ment of  the  securities  to  the  plaintiff  was  intended  to  operate  as  an  ademp- 
tion pro  tanto  of  the  legacy  to  her,  as  had  been  provided  in  regard  to  her 
sister. 

This  was  an  action  brought  in  respect  to  a legacy  under  the 
circumstances  set  out  in  the  judgment.  It  was  tried  at  Hamil- 
ton before  Ferguson,  J.,  on  January  11th,  1901. 

G.  F.  Sliepley,  Q.C.,  for  the  defendant.  The  presumption 
against  double  portions  is  in  this  case  strengthened  by  the  evi- 
dence ; Ex  parte  Pye  (1811),  18  Yes.  140  ; S.C.  White  & Tudor’s 
Leading  Cases  in  Equity,  6th  ed.,  vol.  2,  p.  364,  especially  at 
p.  382  et  seq.  and  at  p.  398 ; Pym  v.  Lockyer  (1840),  5 M.  & C. 
29  ; Hopwoocl  v.  Hopwood  (1859),  7 H.L.C.  728;  Leighton  v. 
Leighton  (1874),  L.R.  18  Eq.  458  ; Ln  re  Pollock,  Pollock  v. 
Worrall  (1885),  28  Ch.  D.  552  ; Ln  re  Blockley,  Blockley  v. 
Blockley  (1885),  29  Ch.  D.  250 ; Montagu  v.  Earl  of  Sandwich 
(1885),  32  Ch.  D.  525  ; Ln  re  Lacon,  Lacon  v.  Lacon,  [1891]  2 
Ch.  82. 

Edward  MaiEn,  Q.C.,  for  the  plaintiff,  contended  the  legacy 
could  not  be  cut  down  except  by  a codicil : Debeze  v.  3Iann 
(1789),  2 Br.  C.C.  519;  Kirk  v.  Eddoives  (1884),  3 Ha.  509; 
ParkJmrst  v.  Hoivell  (1870),  L.R.  6 Cli.  136;  Ravenscroft  v. 
Jones  (1863),  32  Beav.  669  ; S.C.  in  App.  (1864),  4 HeG.  J.  & S. 
224;  Chichester  v.  Coventry  (1867),  L.R.  2 H.L.C.  at  p.  95; 
Holmes  V.  Holmes  (1783),  1 Br.  C.C.  555;  Williams  on 
Executors,  9tli  ed.,  vol.  2,  p.  1199. 

February  18.  Ferguson,  J.  : — Tlie  action  is  to  recover  from 
executors  and  trustees  an  alleged  unpaid  portion  of  a legacy 
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given  by  the  will  of  the  late  George  Elias  Tuckett  to  the  plain- 
tiff*, who  is  one  of  his  daughters. 

The  testator  seems  to  have  been  a man  having  a large  estate 
to  dispose  of,  and  by  his  will,  bearing  date  the  11th  day  of 
November,  1896,  he  gave  an  annuity  of  S6,000  to  his  daughter 
Elizabeth  Virginia  Duggan  during  her  life. 

He  also  gave  a like  annuity  of  $6,000  to  his  daughter  the 
plaintiff  for  her  life. 

Afterwards  the  testator  purchased  securities,  the  details  of 
which  need  not  be  given  here,  sufficient  in  amount  to  produce 
by  way  of  interest  an  income  of  about  $1,200  a year,  and  gave 
and  transferred  them  to  his  daughter  Elizabeth  Virginia  Dug- 
gan, and  thereupon  executed  a codicil  to  his  will  in  these  words 
(so  far  as  important  here)  ; ‘‘  Owing  to  the  provision  which  I 
have  already  made  for  my  daughter  Elizabeth  Virginia  Duggan 
1 revoke  the  legacy  given  to  her  in  the  fourteenth  clause  of  my 
said  will,  namely,  an  annuity  of  six  thousand  dollars  to  my 
daughter  Elizabeth  Virginia  Duggan  during  her  life,  and  instead 
thereof  I direct  my  trustees  to  pay  to  her  an  annuity  of  four 
thousand  eight  hundred  dollars  ($4,800)  during  her  life.”  This 
codicil  bears  date  the  2nd  day  of  February,  1899. 

The  purchase  of  these  securities,  and  the  gift  of  them  to 
the  daughter,  Mrs.  Duggan,  appears  from  the  testator’s  private 
book  to  have  been  on  the  30th  of  January,  1899.  This  book  of 
the  testator  contains  (as  part  of  the  entry  respecting  the  pur- 
chase and  gift  of  the  securities)  an  entry  or  statement  that 
this  gift  is  to  be  deducted  from  her  share  of  my  estate.” 

Afterwards,  and  in  May,  September  and  December,  1899, 
the  testator  purchased  different  lots  of  securities,  sufficient  in  all 
to  yield  by  way  of  interest  an  income  of  about  $1,200  a year, 
which  he  gave  to  the  plaintiff,  and  in  the  entry  of  this  transac- 
action  in  the  same  private  book  of  the  testator  there  is  the 
entry  that  ‘‘  these  gifts  are  to  be  deducted  from  her  share  of  my 
estate.” 

The  witness  Witton  is  a solicitor,  and  was  solicitor  for  the 
testator  from  February,  1889.  He  says  that  so  far  as  lie  knows 
he  was  in  the  testator’s  entire  confidence.  He  drew  the  will. 
He  is  an  executor  and  one  of  the  defendants.  The  witness 
Lamoureaux  was  secretary  of  the  Tuckett  Company,  and  private 
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secretary  of  the  testator.  He  is  an  executor  and  one  of  the 
defendants. 

Witton  says  that  on  the  10th  of  February,  1900,  he  heard 
the  testator  ask  Lamoureaux  if  he  had  made  the  entries  with 
reference  to  the  bonds.  Lamoureaux  said  “ Yes,”  and  o^ot  the 
book  and  pointed  out  the  entries  and  read  them ; and  that  the 
testator  then  said,  “ Now  we  must  attend  to  the  chano*es  in  the 
will  by  a codicil.”  Witton  says  that  on  the  morning  of  the  13th 
of  February  the  testator,  liaving  through  Lamoureaux  procured 
his  will  from  the  box  where  it  was,  handed  it  to  him  and 
instructed  him  to  add  a codicil  similar  to  the  one  respecting 
Mrs.  Duggan  ; that  he  (Witton)  said  that  as  there  were  already 
two  codicils  it  would  make  a “ cleaner  job  ” if  he  (Witton)  were 
to  re-write  the  whole  will  and  have  it  ready  for  him  the  next 
morning,  and  that  the  testator  approved  of  this,  and  left  the  will 
in  his  (Witton’s)  custody.  He  says  the  testator  then  started  to 
the  railway  station  on  his  way  to  Toronto,  was  taken  ill,  and 
that  he  never  saw  him  alive  afterwards. 

Lamoureaux  says  that  on  the  morning  of  the  13th  of 
February  he  heard  tlie  testator  tell  Witton  “to  fix  or  change 
the  will  ” so  that  his  two  dauofhters  would  “ stand  alike.”  He 
also  says  that  he  himself  did  not  know  the  contents  of  the  will. 

The  evidence  shews  that  the  testator  on  his  way  to  tlie  rail- 
way station  became  insensible  on  the  morning  of  the  13th 
Februaiy.  Medical  gentlemen  called  the  ailing  uremic  coma,  1 
think.  The  testator  died  on  the  morning  of  February  19th. 
The  medical  testimony  intimates  that  there  was  one  short 
period  in  the  meantime  during  which  the  testator  might  have 
transacted  business,  and  counsel  for  the  plaintiff  sought  to  make 
use  of  this  in  his  argument  on  the  question  of  intention.  1 did 
not  then  think,  nor  do  I now  think,  there  was  any  force,  in  it. 

At  the  trial  counsel  for  the  plaintiff  strongly  objected  to  the 
evidence  of  declarations  of,  and  facts  shewing  tlie  intentions  of, 
the  testator  that  I liave  above  alluded  to,  as  well  as  to  some 
other  evidence  of  the  same  character  to  which  1 have  not 
referred  here.  1 thought  the  evidence  admissible  and  I received 
it  subject  to  the  objection. 

1 am  now  of  the  opinion  that  the  evidence  was  admissible 
and  rightly  received.  I refer  to  the  language  of  the  learned 
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Vice  Chancellor  in  the  case  of  Kirk  v.  Eddowes,  3 Ha.  at  p.  518, 
where  he  said  : “ For  the  Court  which  has  to  decide  wliether 
the  transaction  has  effected  a partial  ademption  of  the  legacy 
must  know  what  the  transaction  was  ; but  the  declarations  of 
the  testator,  accompanying  the  transaction,  were  objected  to. 
Why  should  these  accompanying  declarations  not  be  admissible  ? 
They  are  of  the  essence  of  the  transaction  and  the  truth  of  the 
transaction  cannot  be  known  to  the  Court  without  them.” 

In  the  cases  Griffiths  v.  Bourke  and  Bourke  v.  Griffiths 
(1887),  L.R.  21  Ir.  Ch.  92,  a clipping  from  the  headnote  is; 
‘‘  Parol  evidence  and  declarations  of  the  testator  contem- 
poraneous or  subsequent  are  admissible  to  rebut  or  to  confirm 
the  legal  presumption  of  ademption,  but  they  must  be  directed 
to  the  very  transaction  relied  on  as  an  ademption.” 

I was  referred  to  a number  of  authorities  on  the  subject. 
I have  also  taken  the  liberty  of  looking  at  some  others.  These 
seem  to  me  to  point  in  the  same  direction,  but  I think  it  not 
needful  to  write  any  digest  of  them  here.  I think  the  law  upon 
the  subject  is  as  stated  in  the  cases  I have  referred  to.  See, 
however.  In  re  Pollock,  Pollock  v.  Worrcdl,  28  Ch.  D.  552; 
Trimmer  v.  Bayne  (1802),  7 Ves.  at  p.  518. 

There  is  then  the  fact  that  the  gift  subsequent  to  the  will 
was  made  by  the  testator  to  the  plaintiff,  the  apparent  object 
being  to  produce  an  income  of  $1,200  a year,  the  same  as  the 
gift  to  the  plaintiff* ’s  sister,  the  other  daughter  of  the  testator, 
and  the  question  is,  with  what  .intent  on  the  part  of  the  testator. 
The  legal  presumption  is  in  favour  of  the  defendants’  conten- 
tion. If,  however,  this  required  confirmation,  I think  it  is 
amply  confirmed  by  the  evidence  that  was  given.  The  gift  was 
made  and  I think  there  cannot  be  any  fair  conclusion  from  the 
evidence  than  that  it  was  made  with  an  intent  on  the  part  of 
the  testator  that  it  should  diminisli  by  the  sum  of  $1,200  a 
year  the  annuity  given  the  plaintiff  by  the  will  of  $6,000  a 
year. 

The  plaintiff*  was  paid  by  tlie  defendants  $400  per  month  for 
the  period  of  nine  months.  The  plaintiff  considered  tliat  she 
was  entitled  to  $500  a montli,  and  she  brings  tliis  action  to 
recover  the  difference,  $100  a month,  for  tlie  nine  montlis,  $900 
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For  the  reasons  that  I have  sought  to  give  I am  of  the 
opinion  that  there  has  been  a partial  ademption  of  the  legacy  in 
question  and  that  the  plaintiff ’s  contention  cannot  be  sustained, 
and  I think  her  action  should  be  dismissed  with  costs. 

Action  dismissed  with  costs.  Order  accordingly. 

A.  H.  F.  L. 


[DIVISIONAL  COURT.] 
Gillie  et  al.  v.  Young. 


Life  Insurance — Foreign  Benefit  Society — Registration  as  Friendly  Society — Certi- 
ficate— Beneficiary  — \Change  by  Will — Contract  of  Insurance  — Rides  of 
Society — Conflict  with  Ontario  Insurance  Act. 

“ The  Catholic  Order  of  Foresters  ” were  incorporated  in  the  State  of  Illinois, 
and  had  branches  in  Ontario,  and  in  1892  became  registered  as  a friendly 
society  in  Ontario  under  the  provisions  of  the  Insurance  Corporations  Act, 
1892,  and  had  since  kept  their  registry  in  force  as  a friendly  society,  and  had 
not  at  any  time  been  registered  as  an  insurance  company. 

A member  of  one  of  the  Ontario  branches  was  the  holder  of  a certificate  of  the 
society  whereby  they  promised  to  pay  to  the  defendant,  a brother  of  the 
holder,  $1,000,  upon  satisfactory  proof  of  his  death.  The  holder  was  resident 
in  Ontario  ; the  applicacion  for  the  certificate  was  made  in  Ontario  ; and  the 
certificate  was  delivered  in  Ontario. 

The  holder  made  a will  whereby  he  bequeathed  the  certificate  to  the  wife  of 
one  of  the  plaintiffs,  naming  the  plaintiffs  executors  : — 

B^eld,  that  the  Order  were  legally  entitled  to  do  business  in  Ontario  ; that  the 
certificate  in  question  was  a “contract  of  insurance  ” within  the  meaning  of 
the  Ontario  Insurance  Act,  R.S.O.  1897  ch.  203;  that  the  rules  of  the 
Order,  so  far  as  they  were  inconsistent  with  the  provisions  of  the  Act,  were 
modified  and  controlled  by  such  provisions  ; and  therefore  the  benefits  of  the 
certificate  passed  by  virtue  of  the  will  to  the  legatee,  although  the  rules  of 
the  Order  provided  that  no  will  should  be  permitted  to  control. 

In  re  Harrison  (1900),  31  O. R.  314,  followed. 

Action  by  the  executors  of  the  will  of  William  Young, 
deceased,  against  John  Young,  brother  of  the  deceased,  brought 
to  obtain  a declaration  of  the  rights  of  the  plaintiflfs  in  respect 
of  the  sum  of  SI, 000  paid  into  Court  by  the  Catholic  Order  of 
Foresters,  who  had  issued  a certificate  whereby  they  promised 
upon  the  death  of  William  Young  to  pay  $1,000  to  John  Young. 
By  Ins  will,  made  seven  days  before  his  deatli,  which  event  took 
place  on  the  16tli  June,  1899,  William  Young  bequeatlied  all 
his  real  and  personal  estate  to  Mary  Ann  Cillie,  the  wife  of 
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Alexander  Gillie,  one  of  the  executors  and  plaintiffs.  The 
estate  consisted  of  a mining  claim  and  this  certificate.  The 
question  was,  whether,  under  the  facts  stated  in  the  judgments, 
the  plaintiffs  or  the  defendant  were  entitled  to  the  $1,000  paid 
into  Court. 


369 

D.  C. 

1901 


Gii.t.ie 

V. 

Young. 


The  action  was  tried  before  Falconbridge,  J.,  without  a 
jury,  at  the  North  Bay  Assizes,  in  the  spring  of  1900. 

G.  H.  Kilmer  and  J.  M.  McNamara,  for  the  plaintiffs. 

Watson,  Q.C.,  and  P.  K.  Halijin,  for  the  defendant. 

June  13.  Falconbridge,  J. : — The  plaintiffs  are  the 
executors  of  the  last  will  and  testament  of  William  Young, 
and  the  defendant  is  the  only  brother  of  the  said  William 
Young,  who  died  on  or  about  the  16th  June,  1899,  unmarried, 
his  father  and  mother  having  predeceased  him. 

By  his  last  will  and  testament,  made  on  or  about  the  9th 
June,  1899,  the  said  William  Young  bequeathed  all  his  real  and 
personal  estate  to  one  Mary  Ann  Gillie,  wife  of  Alexander 
Gillie,  one  of  the  plaintiffs.  The  plaintiffs  were  duly  appointed 
executors  of  the  said  will,  and  probate  of  the  said  will  was 
issued  to  them.  The  estate  of  the  deceased  William  Young: 
consisted:  (1)  of  a mining  claim  in  the  district  of  Nipissing; 
and  (2)  an  insurance  policy,  as  it  is  styled  in  the  will,  in  the 
Catholic  Order  of'  Foresters.  It  is  the  sum  payable  under  this 
so-called  insurance  which  is  the  subject  of  this  action. 

Endowment  certificate  number  52350  was  issued  to  the  said 
William  Young,  a member  of  the  Lake  Court,  No.  554,  C.  O.  F., 
upon  condition  that  the  statements  made  by  him  in  his  applica- 
tion for  membership  in  said  Court  should  . . be  and  they  were 

hereby  made  a part  of  the  contract,  and  upon  condition  that 
the  said  member  should  comply  in  the  future  with  the  laws,  etc., 
governing  the  Order.  These  conditions  being  complied  with, 
the  said  C.  O.F.  thereby  promised  and  bound  itself  to  pay  to  his 
brother  Jolm  Young  (the  present  defendant),  the  sum  of  $1,000, 
upon  satisfactory  evidence  of  the  deatli  of  the  said  member,  and 
upon  the  surrender  of  tliis  certificate,  ]n*ovided  tliat  said  member 
should  be  in  good  standing  in  tlie  Order  at  the  time  of  Ins 
death,  and  provided  also  tliat  tlie  certificate  should  not  iiave 
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been  surrendered  by  said  member  and  another  certificate  issued 
at  his  request  in  accordance  with  the  laws  of  the  Order. 

By  an  order  of  the  Master  in  Chambers  bearing  date  the 
15th  November,  1899,  on  the  application  of  the  Catholic  Order 
of  Foresters,  they  were  at  liberty  to  pay  into  Court  to  the 
credit  of  this  action  the  sum  of  $1,000  payable  under  such 
certificate,  and  it  was  ordered  that  on  such  payment  as  aforesaid 
their  name  should  be  struck  out  as  parties  defendants  in  this 
action.  In  pursuance  of  the  said  order  the  said  Catholic  Order 
of  Foresters  have  paid  said  money  into  Court,  and  have  no 
further  interest  in  the  action,  and  the  plaintiffs  have  discon- 
tinued as  against  them. 

The  Catholic  Order  of  F oresters  were  registered  as  a friendly 
society  on  the  19th  day  of  October,  1892,  under  the  Insurance 
Corporations  Act,  1892,  and  have  from  time  to  time,  under  the 
Acts  in  force  in  that  behalf,  renewed  their  registry  as  a friendly 
society,  and  now  stand  registered  as  a friendly  society,  and 
have  not  at  any  time  been  registered  as  an  insurance  company, 
according  to  the  certificate  of  the  registrar  of  Friendly  Societies, 
Ontario.  And  it  further  appears  by  the  certificate  of  the 
superintendent  of  insurance  of  the  Dominion  that  said  Order 
has  not  been  licensed  or  registered  under  the  Insurance  Act  of 
the  Dominion  of  Canada. 

The  said  deceased  did  not,  prior  to  his  death,  surrender  the 
said  certificate,  nor  did  he  request  the  issue  of  any  other 
certificate  in  lieu  of  the  one  above  mentioned. 

In  Ins'  application,  bearing  date  the  14th  October,  1895,  for 
membership  in  the  said  Order,  the  said  deceased,  William  Young, 
directed  in  case  of  his  decease  that  all  benefit  to  which  he  might 
be  entitled  from  the  Catholic  Order  of  Foresters  “ shall  be  paid 
to  John  Young,  dependent  upon  me  as  brother,  subject  to  such 
future  disposal  of  the  benefit  among  my  dependents  as  I may 
hereafter  direct  in  compliance  witli  the  laws  of  the  Order.” 

Tlie  constitution  and  by-laws  of  the  Order,  as  amended 
September,  1895,  and  being  those  in  force  at  the  date  of  tlie 
application  and  of  tlie  endowment  certificate,  were  put  in. 
Subsecpient  editions  of  the  same  book,  embodying  amendments 
in  1897  and  1899,  were  put  in,  but  tliere  was  no  cliange  in  the 
regulations  with  reference  to  the  jioints  involved. 
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By  article  11,  sec.  2,  sub-sec.  (2),  page  22,  endowments  may 
be  made  payable  to  the  following  classes : — 

Class  first:  To  member’s  (1)  wife;  (2)  children  or  children 
of  deceased  children  (such  children  taking  the  share  of  the 
deceased  parent) ; (3)  grand-children  ; (4)  parents  ; (5)  brothers 
and  sisters  of  the  whole  blood;  (6)  brothers  and  sisters  of  the 
half  blood;  (7)  grand-parents;  (8)  nieces  and  nephews;  (9) 
cousin  in  the  first  degree;  (10)  uncles  and  aunts;  (11)  next  of 
kin  who  would  be  the  distributees  of  the  personal  estate  of  such 
member  upon  his  death  intestate,  in  either  of  which  cases  no 
proof  of  dependency  shall  be  required  before  issuing  the  endow- 
ment certificate. 

Class  second  : (1)  To  a member’s  affianced  wife ; (2)  to  any 
other  person  who  is  dependent  upon  the  member  for  maintenance 
(food,  clothing,  lodging,  or  education),  in  which  case  written 
evidence  of  the  dependency  within  the  requirements  of  the 
laws  of  this  Order  must  be  furnished  to  the  satisfaction  of  the 
high  secretary  before  the  endowment  certificate  can  be  issued. 

Class  third  : To  any  Catholic  charitable  or  religious  institu- 
tion, in  which  case  the  legal  name  of  said  institution  must  be 
given. 

And  by  sub-sec.  (3),  no  entry  shall  be  made  in  any  applica- 
tion or  endowment  certificate,  or  otherwise,  permitting  the 
designation  by  or  ascertainment  by  reference  to  any  will  of 
the  person  or  persons,  trustees  or  beneficiaries,  to  whom  any 
endowment  shall  be  payable,  or  the  amount  or  share  of  any 
beneficiary.  No  will  shall  be  permitted  to  control  the  appoint- 
ment or  distribution  of,  or  rights  of  any  person  to,  any  endow- 
ment payable  by  this  Order. 

By  sub-sec.  (4) — page  23 — any  endowment  certificate  cannot 
be  made  payable  to  a creditor,  nor  be  held  wholly  or  in  part, 
nor  assigned  to  secure  any  debt  which  may  be  owing  by  the 
member.  Any  assignment  of  any  endowment  certificate  by  a 
member  or  beneficiary  shall  be  void. 

And  by  sec.  3,  paragraph  (1),  a member  may  at  any  time,  when 
in  good  standing,  surrender  his  endowment  certificate,  and  a 
new  certificate  shall  thereafter  be  issued,  payable  to  such 
beneficiary  or  beneficiaries  as  such  member  may  direct,  in 
accordance  with  the  laws  of  the  Order,  upon  the  payment  of  a 
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fee  of  fifty  cents.  Said  surrender  and  direction  must  be  made 
in  writing,  signed  by  the  member,  and  forwarded  under  seal  of 
the  subordinate  court  with  the  endowment  certificate  to  the 
high  secretary.  Parol  evidence  of  intention  to  change  the 
beneficiary  must  be  disregarded. 

The  defendant  is  within  the  description  of  class  one,  being 
a brother  of  the  deceased  member.  Mary  Ann  Gillie,  the  legatee 
under  the  will,  is  not  within  any  one  of  the  classes  hereinbefore 
referred  to. 

The  case  depends  entirely  upon  the  contract  of  membership. 
The  endowment  certificate  is  based  on  the  application,  which 
puts  the  beneficiary  under  an  obligation  to  observe  the  laws 
and  regulations  of  the  Order.  The  object  of  the  organization, 
as  set  forth  on  page  5 of  the  constitution,  is  to  promote  friend- 
sliip,  unity,  and  true  Catholic  charity  among  its  members.  . . . 
Unity  in  associating  together  for  mutual  support,  in  sickness 
and  death,  and  in  making  suitable  provision  for  the  widows, 
orphans,  and  dependents  of  deceased  members.  It  is  not  a con- 
tract of  insurance,  and  so  the  money  in  question  must  go  in 
the  direction  assigned  to  it  by  the  rules  of  the  Order,  and  the 
contract  of  the  deceased  member. 

The  defendant  is,  therefore,  entitled  to  judgment  with  costs. 
The  defendant  shall  be  paid  his  costs  out  of  the  estate . of  the 
deceased,  if  any,  other  than  the  fund  in  question.  I will  not 
make  a personal  order  for  costs  against  the  plaintiffs.  The 
legatee,  Mrs.  Gillie,  and  her  husband  seem  to  have  treated  the 
deceased  with  great  kindness  during  his  illness,  and  there  is  no 
question  but  that  it  was  the  intention  of  the  deceased,  if  it  had 
been  in  his  power  to  do  so,  to  give  Mrs.  Gillie  the  benefit  of 
this  endowment. 

The  plaintiffs  appealed,  and  their  appeal  was  heard  by  a 
Divisional  Court  composed  of  Boyd,  C.,  and  Ferguson,  J.,  on 
tlie  7tli  December,  1900. 

Kilmer,  for  the  plaintiffs.  The  trial  Judge  held  that  the 
certificate  was  not  a contract  of  insurance,  but  I submit  it  is, 
on  tlie  authority  of  Re  H((,rrison  (1900),  31  O.K.  314.  If  it  is 
a contract  of  insurance,  the  insured  liad  tlie  right  to  cliange  the 
beneficiary  by  will  : R.S.O.  1(S97  ch.  203,  sec.  151  (3).  The  brother 
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is  not  a preferred  beneficiary  : sec.  159  (2).  The  conditions  are 
not  set  out  in  the  policy  as  required  by  sec.  144.  I refer  also 
to  Mingeaud  v.  Packer  (1891-2),  21  O.R.  267,  19  A.K  290; 
Wintemute  v.  BrotherJiood  of  Railroad  Trainmen  (1900),  27 
A.R.  524;  Hallendal  v.  Hillman  (1891),  28  O.R.  342  n. 

Watson,  Q.C.,  for  the  defendant,  cited  Clarke  v.  Union  Fire 
Ins.  Go.  (1884),  6 O.R.  223  ; Cerri  v.  Ancient  Order  of  Foresters 
(1898),  25  A.R.  22;  In  re  Ontario  Insurance  Act  and  Supreme 
Legion  Select  Knights  of  Ganadxt  (1899),  31  O.R.  154;  secs. 
162  and  163  of  the  Act. 

Kilmer,  in  reply,  referred  to  Pollock  on  Contracts,  6th  ed., 
p.  193. 

February  23.  Boyd,  C.  It  is  admitted  on  the  pleadings 
that  this  body,  “The  Catholic  Order  of  Foresters,”  is  an  incor- 
porated organization  in  the  State  of  Illinois  (see  statement  of 
claim,  paragraph  5,  which  is  admitted  by  the  defendant).  Proof 
is  made  that  this  body  was  duly  registered  as  a friendly  society 
in  1892,  and  this  registration  has  been  duly  renewed. 

By  this  registration  the  society  is  authorized  to  undertake 
insurance  contracts  : sec.  55  (2)  of  R.S.0. 1897  ch.  203  ; and  the 
contract  in  question  was  completed  at  North  Bay  on  the  22nd 
November,  1895.  The  certificate  of  Young’s  insurance  was 
applied  for  in  the  Province,  and  was  completed  by  delivery  to 
the  insured  and  his  written  acceptance  of  its  conditions  in  the 
Province,  and  so  the  whole  contract  is  subject  to  the  law  of 
Ontario : Insurance  Act,  sec.  143. 

This  particular  society  obtained  its  legal  status  under  the 
Insurance  Act  by  virtue  of  the  statute  of  1892,  55  Viet.  ch.  39, 
sec.  10  (O.),  under  which  it  obtained  admission  to  registration  in 
October,  1892,  as  a friendly  society  engaged  in  insurance 
business,  and  this  status  as  a quasi-corporate  entity  is  continued 
and  recognized  by  sec.  60  of  R.S.O.  ch.  203.  This  transaction 
gave  legal  sanction  to  the  society  doing  insurance  business  in 
the  Province  of  Ontario ; 55  Viet.  ch.  39,  sec.  22  (2),  and  sec. 
27  ; see  report  of  1892  for  Ontario,  p.  C.  85,  made  evidence  by 
the  Insurance  Act. 

A friendly  society  (not  incorporated  in  Ontario,  but  of 
foreign  incorporation)  engaging  in  the  business  of  insurance 
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may  be  registered  as  a corporation,  though  not  actually  incor- 
porated, by  the  joint  effect  of  sec.  55,  under  heading  of  “ Regis- 
tration of  Insurance  Companies,”  and  sec.  2,  sub-sec.  42.  That 
is  to  say,  such  a friendly  society  doing  such  a business  is 
comprehended  in  the  statutable  phrase  “ An  Insurance  Com- 
pany.” 

Whether  the  society  has  technically  the  status  of  incorpora- 
tion in  Ontario  or  not,  it  is  a body  legally  authorized  as  a 
friendly  society  to  do  the  business  of  insurance  under  the 
Ontario  Act  R.S.O.  ch.  203,  and  the  measure  of  its  liabilities 
and  powers  must  be  tested  under  and  by  the  provisions  of  that 
legislation  as  expounded  by  the  Courts.  Having  regard, 
besides,  to  the  interpretation  clause  of  the  Act,  sec.  2,  sub-secs. 
27,  37,  41  (a)  and  {g),  and  46,  I cannot  doubt  that  the  certifi- 
cate now  in  hand  embodied  a “ contract  of  insurance  ” within 
the  meaning  of  the  Insurance  statute. 

That  being  so,  the  next  question  is  whether  the  rules  or 
regulations  of  the  society  inhibiting  any  appointment  or 
designation  of  the  insurance  money  by  will  are  to  control  as 
against  the  general  power  to  alter  or  revoke  the  benefits 
conferred  by  the  statute,  sec.  1 51  (3),  (4).  The  brother  to 
whom  the  certificate  is  made  payable  is  not  a preferred  bene- 
ficiary under  sec.  159,  and  as  to  him  the  prior  section  permits 
entire  revocation.  This  may  be  by  will  duly  executed  as  an 
instrument  in  writing:  McKihhon  v.  Feegan  (1893),  21  A.R. 
87,  and  sec.  151,  sub-sec.  (7). 

If  then  the  rules  of  the  society  and  the  enabling  powers  of 
the  statute  are  in  conflict,  I am  bound  by  the  authorities  to  say 
that  the  by-laws  must  yield  to  the  superior  power  of  the 
Legislature.  The  society  has  obtained  the  advantages  of 
Ontario  law  in  the  prosecution  of  its  business,  and  the  whole 
body,  as  well  as  all  members  of  that  body,  must  be  taken  to 
know  the  legal  effect  of  such  a privilege : Re  Harrison  31  O.R. 
314. 

It  is  not,  in  my  view,  necessary  to  consider  the  effect  of  sec. 
1 44  V)y  way  of  invalidating  some  of  the  terms  of  the  contract, 
because  not  set  out  or  referred  to  as  is  contemplated  by  sub-sec. 
(1)  (5).  Any  by-law  or  condition  repugnant  to  the  statute 
must  be  deemed  invalid,  however  manifested,  if  the  cases  are  to 
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be  followed.  Section  163  appears  to  have  no  relevancy  to  this 
contest. 

My  conclusion  is,  therefore,  adverse  to  the  judgment  under 
appeal,  and  I think  it  should  be  reversed,  but  it  is  not  a case  for 
costs. 

Ferguson,  J.  : — The  late  William  Young  was  the  holder  of 
a certificate  of  the  Catholic  Order  of  Foresters  whereby  that 
association  promised  and  became  bound  to  pay  John  Young,  a 
brother  of  William  Young,  $1000  upon  satisfactory  proof  of 
the  death  of  William  Young,  etc.,  etc. 

William  Young  made  a will  whereby  he  bequeathed  this 
certificate  — calling  it  a policy  of  insurance  — to  Mary  Ann 
Gillie,  the  wife  of  one  of  the  plaintiffs.  The  plaintiffs  are  the 
executors  of  this  will.  The  money  has  been  paid  into  Court  by 
the  Catholic  Order  of  Foresters,  and  the  contest  here  is  as  to 
whether  the  plaintiffs,  as  such  executors,  or  the  defendant  John 
Young,  are  entitled  to  the  money. 

The  learned  trial  Judge  decided  the  question  in  favour  of 
the  defendant,  holding  that  this  certificate  is  not  a contract  of 
insurance,  and  that  the  money  must  go  in  the  direction  assigned 
to  it  by  the  rules  of  the  Order  and  the  contract  of  the  deceased 
member  thereof  (the  late  William  Young)  notwithstanding  the 
will  whereby  the  certificate  was  bequeathed  as  aforesaid. 

On  the  face  of  the  pleadings  it  is  admitted  that  the  Order 
(the  Catholic  Order  of  Foresters)  were  incorporated  in  the  State 
of  Illinois,  one  of  the  United  States  of  America.  This  Order 
had  branches  in  Ontario,  and  the  pleadings  also  admit  that  the 
late  William  Young  was  a member  of  the  North  Bay  branch  in 
Ontario,  and  held  his  certificate  (which  was  issued  in  November, 
1895). 

Tlie  Catholic  Order  of  Foresters  became  registered  as  a 
friendly  society  in  Ontario  on  the  lOtli  day  of  October,  1892, 
under  the  provisions  of  the  Insurance  Corporations  Act,  1892 
(of  Ontario),  and  the  Order  has  from  time  to  time  under  tlie 
Acts  in  force  in  that  behalf  renewed  its  registry  as  a friendly 
society,  and  now  stands  registered  as  a friendly  societ}q  and  has 
not  at  any  time  been  registered  as  an  insurance  company  : see 
the  certificate  of  the  registrar  of  F riendly  Societies.  The 
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registration  took  place  under  the  provisions  of  55  Viet.  ch.  39, 
sec.  10  (O.),  and  the  language  of  that  section  appears  to  me  to 
shew  that  upon  such  registration  this  Order  became  authorized 
to  enter  into  contracts  of  insurance,  that  is,  such  contracts  as 
were  by  them  undertaken. 

Sub-section  2 of  sec.  22  of  the  same  Act  provides  that  the 
registration  of  a friendly  society  under  the  Act,  or  any  amend- 
ing Act,  shall  not  be  deemed  to  authorize  the  society  to 
undertake  contracts  of  insurance  elsewhere  than  in  the 
Province  of  Ontario  : see  also  the  provisions  of  sec.  27  of  the 
same  Act. 

This  insurance  was  upon  the  life  of  William  Young,  who 
was  resident  in  Ontario.  The  application  for  the  certificate 
was  made  in  Ontario,  and  the  certificate  was  delivered  in 
Ontario,  at  North  Bay.  The  contract  is  deemed  to  be  one 
made  in  Ontario,  and  the  statute  says  it  shall  be  construed 
according  to  the  laws  thereof,  notwithstanding  any  agreement, 
condition,  or  istipulation  to  the  contrary  : see  55  Viet.  ch.  32, 
sec.  10;  60  Viet.  ch.  36,  sec.  143;  and  sec.  143  of  the  present 
Act,  R.S.O.  ch.  203. 

1 think  it  plain  that  the  certificate  here  embodies  an 
insurance  contract  within  the  meaning  of  sec.  2,  sub-sec.  41,  of 
ch.  203,  R.S.O.,  and  some  other  sub-sections  of  the  same  section. 

The  provisions  as  to  ‘‘  preferred  beneficiaries  ” have  no 
application.  There  are  no  preferred  beneficiaries,  and  the 
document  does  not  state  that  the  beneficiary  was  a beneficiary 
for  value.  If  the  power  of  re-apportionment  given  by  sec.  160 
existed,  the  whole  of  the  benefit  might  be  properly  and  legally 
taken  from  John  Youno;,  the  defendant. 

Then,  assuming  this  to  be  an  insurance  contract,  as  I think 
it  is,  the  rules  of  the  Order  and  our  law  seem  to  be  in  direct 
conflict.  The  rules,  amongst  many  other  things,  say  tliat  no 
will  shall  be  permitted  to  control  the  appointment  or  distribution 
of,  or  the  rights  of  any  person  to,  any  endowment  payable  by 
the  Order.  Our  statute  enacts  that  tlie  assured  may  by  his  will 
make  or  alter  the  apportionment  of  the  insurance  money.  The 
cases  Mingeaud  v.  Packer,  21  O.R.  267,  and  Re  Harrison, 
31  O.R.  314,  seem  to  decide  that  tlie  rules  of  the  Order,  so  far 
as  they  are  inconsistent  with  the  provisions  of  the  statute,  are 
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modified  and  controlled  by  such  provisions.  The  rules  must,  as 
it  has  been  said,  yield  to  the  superior  force  of  the  Legislature. 

I am  of  the  opinion  that,  in  all  the  circumstances,  the  right 
to  the  benefit  of  the  certificate  passed  by  virtue  of  the  will  of 
the  assured  to  Mary  Ann  Gillie,  named  in  the  will,  and  that  the 
plaintiffs  are  entitled  to  succeed  in  their  contention,  that  is  to 
say,  the  plaintiffs,  as  executors,  are  entitled  to  the  money  in 
Court. 

I agree  that  this  is  not  a case  for  costs. 

E.  B.  B. 


The  Corporation  of  the  City  of  Ottawa 

V. 

The  Ottawa  Electric  Railway  Company. 


Street  Railways — Contract  to  Construct — Prevention  hy  Effect  of  Legislation — 
Unlawful  Occupation — Duty  of  Municipality — Bond — Substituted  Agreement 
— Discharge  of  Obligation 

Specific  performance  of  an  agreement  by  a street  railway  company  with  a 
municipal  corporation  to  construct,  equip  and  operate  a line  of  railway  along 
certain  streets  in  the  municipality  cannot  be  enforced,  nor  can  damages  be 
awarded  for  nonperformance  of  the  contract  if  the  construction  of  the  street 
railway  has  been  rendered  impossible  through  the  action  of  the  railway 
committee  of  the  Privy  Council  in  refusing  to  sanction  a crossing,  or  by 
reason  of  the  occupation  of  the  street  by  another  railway  company  whether 
with  or  without  lawful  authority  ; the  duty  of  the  municipality  in  the  case  of 
unlawful  occupation  being  to  restore  the  street  to  a condition  to  permit  of 
the  construction. 

When  the  obligor  in  a bond  agrees,  if  required  by  the  obligee,  to  perform 
certain  works  and  subsequently  b}^  agreement  between  the  successors  in  law 
of  the  obligor  and  the  obligee,  an  absolute  obligation  to  do  the  work  is 
substituted,  the  effect  of  the  later  agreement  is  to  discharge  the  obligation 
created  by  the  bond. 


This  was  an  action,  tried  before  Meredith,  C.J.,  at  the 
Ottawa  non -jury  sittings  on  the  4th  June,  1900,  to  enforce  an 
agreement  entered  into  between  the  defendants  and  the  plain- 
tiffs for  the  construction  and  operation  of  a line  of  street 
railway  on  certain  specified  streets. 

T.  Me  Yeity,  for  the  plaintiffs. 

Ferguson,  Q.C.,  and  Wallaee  Nesbitt,  Q.C.,  for  the  defendant 
company. 
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Meredith,  cj.  Jaiiuaiy  2.  Meredith,  C. J.  : — By  a contract  entered  into 
1901  between  the  plaintiffs  of  the  first  part,  the  Ottawa  City 
Ottawa  Passenger  Railway  Company  of  the  second  part,  and  the  Ottawa 
Ottawa  Electric  Street  Railway  Company  of  the  third  part,  bearing 
Electric  date  the  28th  June,  1893,  these  two  companies  agreed  with  the 
Rail\\a\  Co.  plaintiffs,  among  other  things,  that  the  companies  would 
construct,-  equip  and  have  in  operation,  not  later  than  the  1st 
June,  1895,  a line  of  railway  along  Nicholas  Street  from  its 
intersection  with  Rideau  Street  to  the  southern  city  limit  ; and, 
‘‘  if  required  by  the  corporation,  from  Catharine  Street  along 
Elgin  Street  to  the  exhibition  grounds.” 

By  an  Act  of  the  Parliament  of  Canada  (57  & 58  Viet.,  ch. 
86)  the  two  contracting  companies  were  united  and  made  one — 
the  defendant  company. 

By  an  agreement  of  the  8th  April,  1895,  made  between  the 
defendant  company  and  the  plaintiffs,  it  was  agreed  by  the 
former  with  the  latter,  among  other  things,  that  the  defendant 
company  would  lay  a single  track  on  Nicholas  Street  from 
Theodore  Street  to  the  southern  limit  of  the  city,  and  have  it 
fully  equipped  and  in  operation  not  later  than  the  1st  June, 
1895;  and  that  the  defendant  company  would  construct, complete, 
equip  and  have  in  operation  a line  of  railway  on  Elgin  Street 
from  Catharine  Street  to  the  exhibition  grounds,  not  later  than 
the  1st  June,  1896  ; and  provision  was  also  made  that  this 
latter  line  should  be  operated  continuously  throughout  the  year 
after  the  1st  June,  1900,  during  the  remainder  of  the  term  of 
30  years,  for  which  the  rights  granted  to  the  former  companies 
were  to  continue.  * 

A bond  was  given  by  the  Ottawa  Electric  Street  Railway 
Company  to  the  plaintiffs  in  the  penal  sum  of  $10,000, 
conditioned  that  it  should  be  void  if  the  company  should 
construct,  equip  and  have  in  operation,  not  later  than  the  1st 
June,  1895,  among  other  lines  of  railway  mentioned  in  the 
agreement  of  the  28th  June,  1893,  the  Nicholas  Street  line  and 
tlie  Elgin  Street  line,  using  as  to  each  the  language  of  that 
agreement,  whicli  I have  already  referred  to  and  quoted  in  part. 
This  bond  is  dated  the  15th  December,  1893. 

Tlie  action  is  brouglit  alleging  the  failure  to  construct  these 
lines ; and  tlie  claim  is  for  specific  performance  of  tlie  two 
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agreements  with  respect  to  the  Nicholas  Street  and  the  Elgin 
Street  lines;  and  that  the  defendant  company  may  be  ordered 
to  construct,  equip  and  operate  them  in  accordance  with  the 
provisions  of  the  agreement ; for  an  injunction  restraining  the 
defendant  company  from  operating  their  whole  system  until 
that  has  been  done,  for  an  order  that  the  defendant  company 
pay  to  the  plaintiffs  $10,000,  the  amount  of  the  penalty 
mentioned  in  the  bond  of  the  15th  December,  1893,  or  that  sum 
as  liquidated  damages  for  the  breach  of  the  agreements. 

I am  of  opinion  that  the  effect  of  the  agreement  of  the  8th 
April,  1895,  was  to  substitute  for  the  obligation,  of  the  two 
companies  which  were  parties  to  the  prior  agreement  as  to  the 
two  lines  in  question,  the  obligation  of  the  defendant  company 
as  it  is  contained  in  the  later  agreement,  and  that  the  result  was 
to  make  the  obligation  of  the  defendant  company  as  to  the  Elgin 
Street  line  an  absolute  one,  and  not,  as  had  been  that  of  the 
other  companies,  one  dependent  on  the  companies  being  required 
by  the  plaintiffs  to  construct  that  line,  and  to  discharge  the 
obligation  created  by  the  bond,  owing  to  the  substitution  of  the 
new  agreement  for  that  the  performance  of  which  was  the 
condition  of  the  bond. 

Are  the  plaintiffs  then  entitled  to  have  the  specific  perform- 
ance of  the  new  agreement  enforced,  or  to  have  awarded  to 
them  damages  for  breach  of  it  ? 

The  new  agreement  was  made,  as  I have  said,  on  the  8th 
April,  1895,  and  at  that  time  Elgin  Street  was  crossed  on  the 
level  by  several  tracks  of  the  Canada  Atlantic  Railway 
Company. 

The  Dominion  Railway  Act,  56  Viet.,  cap.  27,  sec.  1,  substi- 
tutes a new  sec.  173  for  the  section  bearing  that  number  in  the 
Railway  Act  (ch.  29  of  51  Viet.  (D.));  and  by  this  new 
section  the  crossing  of  a railway  by  a street  railway,  electric 
railway  or  tramway,  whether  constructed  under  Dominion  or 
provincial  or  municipal  authority,  or  otherwise,  is  prohibited, 
unless  the  place  and  mode  of  the  proposed  crossing  is  first 
approved  by  the  railway  committee. 

It  was  shewn  in  evidence  that  an  application  was  made  by 
the  defendant  company  to  the  railway  committee  for  its 
sanction  to  the  crossing  of  the  Canada  Atlantic  Railway  by  the 
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defendant  company’s  line,  and  that  the  railway  committee,  after 
hearing  counsel  for  the  applicants,  for  the  Canada  Atlantic 
Railway  Company  and  for  the  plaintiffs,  refused  the  application. 

Upon  this  state  of  facts  it  is,  in  my  opinion,  impossible  for 
me  to  pronounce  a judgment  which  would  require  the  defendant 
company  to  construct  the  Elgin  Street  line. 

The  agreement  of  the  defendant  company  is,  I think,  to  be 
construed  so  that  the  liability  to  construct  the  Elgin  Street  line 
is  subject  to  the  provisions  of  the  railway  legislation  to  which  I 
have  referred,  and  not  as  creating  an  unqualified  obligation  to 
do  some  thing  which  is  forbidden  by  law  to  be  done  unless  the 
sanction  of  the  railway  committee  to  its  being  done  is  first 
obtained. 

As  I understand  the  nature  of  the  application  made  to  the 
railway  committee,  it  was  for  authority  to  cross  on  Elgin  Street, 
and  not  limited  to  crossing  on  the  level  or  by  any  specified 
mode,  and  the  approval  of  the  railway  committee  having  been 
refused,  the  defendant  company  could  construct  the  line,  as  the 
plaintiffs  ask  that  I should  adjudge  it  to  be  done,  only  by 
contravening  the  law ; and  that  being  so,  it  is,  in  my  opinion, 
clear  that  the  defendant  company  cannot  be  compelled  to 
construct  the  line,  nor  is  it,  I think,  answerable  in  damages  for 
not  having  constructed  it,  performance  having  been  rendered 
impossible  by  the  legislation  to  which  I have  referred,  and  the 
action  of  the  railway  committee  under  it. 

It  becomes  unnecessary,  therefore,  to  consider  whether  the 
contract  is  one  the  specific  execution  of  which  the  Court  will 
enforce,  either  in  the  exercise  of  its  general  jurisdiction  or  under 
the  authority  of  the  recent  Act,  63  Viet.,  ch.  35,  (0.) 

The  position  of  the  case  as  to  the  Nicholas  Street  line  is 
different. 

Since  the  agreement  was  made  the  Ottawa,  Arnprior  and 
Parry  Sound  Railway  Company  has  occupied  that  part  of  the 
street  which  is  nearest  to  the  southern  limit  of  the  city  with  an 
embankment  upon  which  its  line  is  laid,  and  has  opened  a new 
road.  It  is  said  that  this  has  been  done  by  the  railway  com- 
pany without  authority,  and  that  the  plaintiffs,  at  all  events 
have  not  by  by-law  sanctioned  it. 
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In  these  circumstances  it  is,  in  my  opinion,  not  open  to  the 
plaintiffs  to  treat  the  defendant  company  as  having  committed 
a breach  of  its  agreement.  What  has  been  done  by  the  railway 
company  has  made  it  impossible  for  the  defendant  company  to 
build  a line  on  Nicholas  Street  to  the  southern  limit  of  the  city. 

If  what  has  been  done  was  done  under  lawful  authority,  for 
the  same  reason  for  which  I have  as  to  the  Elgin  Street  held 
the  defendant  company  not  liable,  I must  hold  it  not  liable  as  to 
Nicholas  Street ; and  if  done  without  authority,  it  would  appear 
to  me  most  unreasonable  and  unjust  that  the  burden  of  causing 
the  former  condition  of  things  to  be  restored  so  as  to  permit 
the  line  to  be  built  should  rest  on  the  defendant  company.  In 
my  view  that  burden  more  properly  rests  on  the  plaintiffs, 
under  whose  jurisdiction  and  control  the  highways  are,  and  in 
my  opinion,  at  all  events  while  the  conditions  I have  mentioned 
continue  to  exist,  the  plaintiffs  are  not  entitled  to  treat  the 
defendant  company  as  in  default  in  performing  its  agreement  as 
to  this  Nicholas  Street  line. 

Upon  the  whole,  I am  of  opinion  that  the  action  fails,  and 
should  be  dismissed  with  costs. 
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Eaaement — Street — Right  of  Ingress  and  Egress — Covenant  of  Indemnity — Breach 
of — Limitations,  Statute  of — R.S.O.  1897  ch.  133,  sec.  Jf.1. 

By  52  Viet.  ch.  53  (O.),  an  agreement  entered  into  between  the  Crown  on 
behalf  of  the  University  of  Toronto  and  the  City  of  Toronto  for  the  purpose 
of  restoring  a lease  for  999  years  of  a block  of  land,  made  to  the  city  for  a 
public  park,  which  had  been  declared  forfeited,  was  validated,  under  the 
circumstances  set  out  in  the  report,  and  a street  which  constituted  one  of  the 
avenues  under  the  lease,  made  a public  street ; but  such  dedication  was  not 
of  itself  to  confer  on  adjacent  property  owners  any  right  of  ingress  or  egress 
thereto  ; and  any  owner,  who  had  not,  prior  to  said  agreement,  acquired 
rights  of  access,  was  required  to  pay  such  sum  therefor  as  might  be  awarded 
under  arbitration  proceedings  or  settled  between  the  parties.  The  plaintiff 
subsequently  purchased  from  the  defendant  lands  on  said  street,  the  deed 
containing  a covenant  by  the  defendant  to  indemnify  plaintiff  against  the 
payment  of  any  money,  and  all  loss,  costs  or  damages  he  might  be  obliged  to  pay 
for  access  to  said  street.  The  plaintiff’s  right  of  access  being  objected  to  by 
the  University  and  use  of  the  same  forbidden,  a settlement  was  effected  by 
plaintiff  agreeing  to  pay  a named  sum,  part  of  which  was  paid  down  and  an 
undertaking  given  to  pay  the  balance  by  yearly  instalments  : — 

Held,  that  the  dedication  of  the  street  was  a limited  one,  and  that  the  plaintiff 
was  entitled  to  recover  the  amount  he  agreed  to  pay,  and  that  his  remedy 
was  not  limited  to  what  he  had  actually  paid. 

Held,  also,  assuming  that  the  predecessors  in  title  of  the  plaintiff  had  for 
nearly  thirty  years  before  the  passing  of  the  Act  enjoyed  access  to  and  from 
the  avenue,  no  right  thereto  had  been  acquired  under  the  statute  of 
limitations,  for  the  effect  of  the  52  Viet.  ch.  53  (0.)  was  to  create  a new 
beginning  for  the  statute;  and  also  by  sec.  41  of  R.S.O.  ch.  133  the  statute 
could  not  commence  to  run  until  three  years  after  the  expiration  of  the 
original  lease  to  the  city. 

This  was  an  action  tried  before  MacMahon,  J.,  without  a 
jury  at  Toronto,  on  the  2nd  and  9th  of  October,  1900. 

J.  A.  Paterson,  and  Donald  MacDonald,  for  the  plaintiff. 

E.  E.  A.  DuVernet  and  J.  E.  Jones,  for  the  defendant. 

The  facts  appear  in  the  judgment. 

January  5.  MacMahon,  J.  : — The  defendant  on  the  6th  of 
June,  1891,  by  deed  conveyed  to  the  plaintiff  for  the  expressed 
consideration  of  $40,000,  lots  111,  112  and  113  on  Grenville 
street  in  the  city  of  Toronto,  as  shewn  on  a plan  filed  on  12th  of 
June,  1856,  having  a frontage  on  College  street  of  156  feet  by 
a depth  of  210  feet  to  Grenville  street,  save  and  except  50  feet 
by  10  feet  from  the  north-west  corner  of  lot  113  on  Grenville 
street. 

Tlie  deed  contained  the  following  covenant  by  the  defendant: 
“ The  said  party  of  the  first  part  (the  defendant)  for  himself 
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his  heirs  executors  and  administrators,  covenants  and  agrees 
with  the  said  party  of  the  second  part  (the  plaintiff),  liis  heirs 
and  assigns,  that  he  the  said  party  of  the  first  part  will  indem- 
nify and  save  harmless  the  said  party  of  the  second  part.  Ids 
heirs  and  assigns,  against  the  payment  of  any  money,  and  against 
all  loss,  costs  or  damages  he  may  be  obliged  to  pay  to  secure 
access  from  any  portion  of  the  said  lands  to  College  street  as  to 
a public  street;  provided  always  that  such  access  is  to  be  subject 
to  restrictions  imposed  by  virtue  of  the  agreement  between  the 
city  of  Toronto  and  the  University  of  Toronto,  dated  the  2nd 
day  of  March,  A.D.  1889.” 

The  plaintiff  in  his  statement  of  claim  alleges  that  the  right 
to  grant  access  from  the  said  lands  to  College  street  being  vested 
in  Her  Majesty  the  Queen,  for  the  benefit  of  the  University  at 
Toronto,  he  was  required  by  the  bursar  of  the  University  to 
pay  to  Her  Majesty,  for  the  benefit  of  the  said  University,  $780, 
for  the  right  of  access  from  the  said  lands  to  College  street. 

University  College  on  the  I7th  of  January,  1900,  in  consid- 
eration of  $780  granted  a license  to  the  plaintiff  for  ingress  and 
egress  between  the  said  lands  and  College  avenue;  and  the  Univer- 
sity released  to  the  plaintiff  and  his  heirs,  executors,  administrators 
and  assigns,  being  the  owners,  tenants  or  occupants  of  the  said 
lands,  the  right  of  Her  Majesty,  or  of  the  University  and  Colleges, 
to  have  fences  maintained  on  the  line  separating  the  said  lands 
from  the  said  avenue. 

The  plaintiff  paid  the  sum  of  $10  when  the  license  was 
executed,  covenanting  to  pay  the  balance  in  six  equal  annual 
instalments,  the  first  of  which  was  to  be  paid  on  the  1st  of 
January,  1901,  with  interest  half-yearly  at  the  rate  of  5 per  cent. 

The  University  at  the  time  the  license  was  executed  gave 
to  the  plaintiff  an  undertaking,  that  if  he  failed  in  his  action 
against  the  defendant,  the  $10  would  be  returned  and  the  cove- 
nant for  payment  of  the  balance  of  $780  should  be  cancelled. 

In  May,  1829,  Mrs.  Elmsley  sold  and  conveyed  to  King’s 
College  (whidi  became  the  University  of  Toronto  in  18-t9  b}^ 
12  Viet.  ch.  82)  tlie  nortli  lialf  of  park  lot  number  eleven  which 
extended  from  tlie  south  side  of  Bloor  street  to  tlie  soutli  side  of 
what  was  afterwards  called  Yonge  street  avenue  (now  College 
street);  this  conveyance  also  included  one  chain  in  width  through 
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to  the  centre  of  park  lots  numbers  9 and  10,  for  a road  to 
Yonge  street.  This  road  one  chain  wide  to  Yonge  street  consti- 
tuted the  eastern  portion  of  Yonge  street  avenue,  (now  College 
street),  extending  from  the  eastern  limit  of  park  lot  number  11 
eastward  through  park  lots  10  and  9 to  Yonge  street. 

The  lots  conveyed  by  the  defendant  to  the  plaintiff  and 
fronting  on  College  street  formed  part  of  what  was  formerly 
park  lot  number  9 mentioned  in  the  conveyance  from  Mrs. 
Elmsley  to  King’s  College. 

By  16  Viet.  ch.  89,  the  property  in  the  University  of  Toronto 
became  and  now  is  vested  in  the  Crown  as  trustee  for  the 
University. 

By  22  Viet.  ch.  110,  the  bursar  of  the  University  was 
authorized  to  lease  to  the  city  of  Toronto  for  the  purpose  of  a 
public  park  so  much  of  the  lands,  not  exceeding  50  acres,  as 
may  be  set  apart  for  such  purposes. 

A statute  of  the  University  was  passed  setting  out  the  lands 
to  be  included  in  the  lease.  And  on  the  1st  of  January,  1859, 
the  University  made  a lease  to  the  city  of  Toronto  of  what  is 
known  as  Queen’s  Park,  for  the  term  of  999  years.  It  is 
provided  in  the  lease  that  those  persons  to  whom  the  University 
should  lease  or  sell  building  lots  fronting  on  the  avenues  are  to 
have  free  access  through  the  park  and  avenues  at  all  times. 
And  free  access  to  the  park  was  to  be  provided  by  the  Univer- 
sity at  all  times  through  the  two  gates  on  the  east,  (one  of  which 
was  at  the  junction  of  College  and  Yonge  streets)  and  the  gate 
on  the  north,  as  shewn  upon  the  plan  or  in  such  other  way  as 
the  senate  and  city  might  agree  upon. 

The  city  covenanted  to  keep  the  gates  and  fences  in  repair. 

In  July,  1883,  an  agreement  was  entered  into  between  the 
Crown,  on  behalf  of  the  University,  and  the  city  of  Toronto, 
whereby  the  cit}^  was  permitted  to  block-pave  College  street, 
and  lay  down  a line  of  rails  for  use  as  a street  railway,  and 
build  a sidewalk  on  each  side  of  the  street.  The  block-paving 
and  sidewalks  on  the  north  and  south  sides,  each  eight  feet  in 
width,  j)rovided  for  in  the  agreement,  take  up  the  whole  width  of 
the  street  (66  feet),  all  of  which  the  city  covenanted  to  keep  in 
repaii’. 
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In  March,  1886,  a suit  was  instituted  by  Her  Majesty’s 
Attorney- General  for  the  Province  of  Ontario  on  the  informa- 
tion of  the  bursar  of  the  University  for  the  forfeiture  of  the 
lease  of  1859.  One  of  the  grounds  mentioned  in  the  statement 
of  claim  (paragraph  11)  being: — 

''  The  said  corporation  of  tlie  city  of  Toronto  have  used  and 
are  using  the  said  lands  so  demised  for  other  purposes  than  a 
park,  and  said  avenues  are  being  used  by  defendants  as  public 
streets,  and  the  defendants  have  removed  or  permitted  to  be 
removed  the  fences  surrounding  the  said  avenues,  and  are  caus- 
incr  the  same  to  be  used  as  such  streets.” 

o 

No  statement  of  defence  being  delivered  by  the  city, 
judgment  was  obtained  on  the  31st  of  January,  1888,  ordering 
a cancellation  of  the  said  lease. 

An  application  was  made  by  the  city  to  the  Court  to  set 
aside  and  vacate  such  judgment,  when  negotiations  took  place 
between  the  city  and  the  University,  which  resulted  in  an 
agreement  between  them  dated  the  2nd  of  March,  1889,  by 
whicli  the  above  mentioned  judgment  was  vacated,  and  the  lease 
of  1859,  as  modified  by  such  agreement,  was  restored.  The 
agreement  forms  a schedule  to  the  Act,  52  Viet.  ch.  53,  which 
validates  the  same. 

The  2nd  and  3rd  sections  of  the  said  Act  provide  : 

2.  “ Notwithstanding  the  dedication  of  the  avenues  in  the 
said  agreement  referred  to,  the  owners  of  property  adjacent  to 
the  said  avenues  are  not  by  reason  of  the  said  dedication  or  of 
this  Act  to  acquire  any  right  of  ingress,  or  egress,  to,  or  from 
the  said  avenues,  from  and  to  their  said  adjacent  properties  other 
than  such  adjacent  property  owners  may  have  possessed  before 
the  said  agreement  was  made  or  this  Act  passed.” 

3.  A right  of  action  for  the  recovery  of  such  sum  as  may 
be  awarded  under  the  provisions  of  tlie  said  agreement  for  the 
right  or  privilege  of  ingress  and  egress  to  and  from  tlie  said 
avenues  from  and  to  the  property  adjacent  or  adjoining  thereto 
may  be  maintained  on  behalf  of  Her  Majesty,  upon  tlie  informa- 
tion of  the  proper  officer  in  that  behalf  representing  Her  IMajesty 
against  the  owners  for  the  time  being  of  all  such  adjacent  proper- 
ties who  have  not  already  acquired,  or  do  not  hereafter  acipiire 
by  grant  or  license  from  Her  Majesty  the  right  or  privilege  of 
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ingress  and  egress  aforesaid  to  and  from  their  said  properties, 
and  who,  nevertheless,  after  notice  forbidding  the  exercise  of 
such  right  or  privilege  of  ingress  and  egress,  continue  to  use 
and  enjoy  the  same ; and  the  right’of  action  hereby  given  is  in 
addition  to,  and  not  in  substitution  for  all  or  any  other  remedies 
whereby  the  owners  of  such  adjacent  properties  who  have  not 
acquired  such  right  of  ingress  and  egress  may  be  prevented 
from  using  or  enjoying  the  same.” 

And  the  agreement  provides  (par.  3)  that  such  right  is  to  be 
acquired  only  upon  condition  that  no  such  adjacent  property 
owner  shall  erect  or  maintain  upon  his  said  property,  fronting 
on  said  avenue  or  approaches  aforesaid,  any  building  to  be  used 
as  a shop,  warehouse,  factory,  hotel,  saloon,  house  of  public 
entertainment,  lodging  or  boarding  house,  billiard  or  pool  room, 
bowling  alley,  or  for  any  purpose  that  would  in  law  be  deemed 
a nuisance. 

Mary  Ehnsley  conveyed  park  lots  9 and  10  to  John  S. 
Macaulay  in  July,  1832,  and  in  July,  1855,  Macaulay  conveyed 
said  lots  to  Alexander  M.  Clark,  who  sub-divided  the  same  into 
lots,  a plan  of  part  of  which  (numbered  159)  was  registered  on 
the  12th  of  June,  1856.  In  this  plan  was  included  the  said 
lots  111,  112  and  113  on  the  south  side  of  Grenville  street. 
Alexander  M.  Clark  conveyed  lots  111  and  112  to  W.  C. 
Chewett  in  1856,  and  lot  113  to  Chewett  in  1857.  And  the 
defendant  purchased  the  property  from  the  assignee  of  Chewett. 

In  April,  1892  (the  year  following  the  sale  to  the  plaintiff), 
the  defendant  made  a statutory  declaration,  in  which  he  stated 
that  with  the  title  deeds  he  received  a printed  form  of  license  to 
enter  on  College  avenue,  and  that  about  ten  years  prior  to  the 
declaration  being  made,  he  was  asked  by  the  solicitor  of  the 
University  for  the  license,  which  he  wanted  to  use  as  a form  for 
drawing  a license  for  Mr.  Lucius  O’Brien  (who  was  the  owner 
of  a lot  on  College  avenue,  west  of  those  sold  by  the  defendant 
to  the  plaintiff'),  and  that  he  believed  he  complied  with  the 
recpiest  of  the  solicitor  for  the  University.  That  some  time 
after  he  applied  to  the  said  solicitor  for  the  license  and  was 
informed  by  him  that  he  had  made  searcli  for  but  could  find  no 
trace  of  it.  The  declaration  also  states  “there  is  a memo,  in 
the  minutes  at  tlie  City  Hall  of  one  of  the  committees  having 
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been  applied  to  by  Mr.  Chewett  for  a license  to  enter  on  said 
College  avenue,  and  I am  satisfied  that  the  license  above 
referred  to  was  the  one  then  granted.  Dr.  McCaul  knew 
of  it,  and  I supposed,  of  course,  there  was  some  memo,  thereof, 
in  the  University  records.  I understood  Mr.  Langton,  the  late 
registrar,  searched  for  anything  relative  to  the  avenues  and 
could  find  nothing.  This  license  has  been  in  force  upwards  of 
32  years.” 

The  defendant  in  the  witness  box  said  that  the  license  had 
been  granted  by  the  University.  But  in  this  I think  he  was  in 
error,  as  the  bursar  of  the  University  stated  there  is  no  record 
in  the  University  books  shewing  any  license  to  Chewett. 

It  is  possible  a license  was  granted  by  the  city  of  Toronto, 
permitting  Chewett  to  make  an  opening  whereby  ingress  and 
egress  was  had  to  College  street  to  and  from  these  lots,  because 
the  action  instituted  in  1886  by  the  University  to  set  aside  the 
lease  of  1859  is  founded,  amongst  other  grounds,  upon  the  city 
having  permitted  openings  to  be  made  in  the  fences,  and 
allowing  the  fences  to  become  in  disrepair. 

There  was,  as  I find,  no  license  from  the  University  to 
Chewett.  Then  what  were  the  rights  existing  in  the  University 
respecting  the  frontage  on  College  street  which  would  entitle  it 
to  prevent  the  plaintiff  from  ingress  and  egress  to  and  from  his 
lots  which  abutted  on  College  street  ? 

Plan  number  159  shews  that  these  lots  run  through  from 
Grenville  to  College  street,  and  no  reservation  appears  on  the 
plan;  nor  is  there  any  reservation,  except  such  as  is  made  in 
the  agreement  between  the  University  and  the  city  of  Toronto 
of  the  2nd  of  March,  1889,  and  in  the  2nd  and  3rd  sections  of 
the  Act,  52  Viet.  ch.  53,  confirming  and  validating  said 
agreement. 

Tlie  University  had  erected  a picket  fence  on  tlie  line  of 
what  is  now  the  north  side  of  College  street  running  to  Yonge 
street.  And  after  the  defendant  bought  from  the  assignee  of 
Chewett,  he,  about  the  year  1890,  erected  wliat  is  called  in  the 
evidence  an  ornamental  fence,  in  place  of  and  on  the  same  line 
as  the  old  picket  fence  placed  there  by  the  University  in  front 
of  these  three  lots  on  College  street.  And  there  is,  according  to 
the  evidence  of  Mr.  Brown,  a surveyor  called  by  the  })laintiti*,  a 
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The  fence  erected  by  the  defendant  had  a gateway  in  it  3 or 
4 feet  wide,  by  which  access  was  had  to  and  from  College 
street.  After  the  plaintiff  purchased  from  the  defendant,  he 
pulled  down  the  ornamental  fence  and  put  up  in  its  place  a curb 
about  18  inches  in  height  capped  with  stone,  in  which  was  left 
an  opening  3 or  4 feet  wide  to  the  west  of  the  former  gate, 
througli  which  ingress  and  egress  is  had  from  and  to  College 
street. 

The  second  clause  of  the  agreement  provided,  in  addition 
to  the  above,  that  the  dedication  was  not  to  affect  the  right  of  the 
University  to  prevent  the  owners  of  adjacent  properties  who 
had  not,  at  the  date  of  the  agreement,  the  right  of  ingress  and 
egress  to  and  from  the  said  properties,  etc.,  from  exercising  such 
right,  unless  and  until  the  same  should  have  been  acquired  by 
payment  to  the  University  of  such  sum  as  might  be  agreed  upon 
by  and  between  such  person  and  the  bursar  of  the  University 
and  such  adjacent  property  owners,  etc. 

The  plaintiff’s  fence  is  on  the  line  which  makes  his  property 
conterminous  with  the  north  side  of  College  street  as  laid  out 
by  the  University.  But  by  the  express  provisions  of  the  2nd 
and  3rd  clauses  of  the  Act  the  rights  of  the  Crown  to  compen- 
sation from  the  adjacent  property  owners  for  rights  of  ingress 
and  egress  to  and  from  the  streets  are  reserved,  so  that  this  case 
does  not  come  within  the  well  defined  principles  laid  down  by 
Lord  Selborne  in  Lyon  v.  Fishmongers  Co.  (1876),  1 App. 
Cas.  662,  at  p.  684,  and  by  Romer,  J.,  in  Ramuz  v.  Southend 
Local  Board  (1892),  67  L.T.N.S.  169,  at  p.  171,  and  by  the 
Judicial  Committee  in  Attorney -General  of  the  Straits  Settle- 
ments V.  Wemyss  (1888),  13  App.  Cas.  192,  that  a person  owning 
land  whicl)  abuts  on  a highway  is  entitled  to  access  to  thehigliway 
from  his  land  as  a private  right.  In  otlier  words,  the  dedication 
of  the  avenue  and  streets  by  tlie  University  is  a limited  one. 

The  University  authorities  forbid  tlie  plaintiff  to  exercise 
the  right  of  ingress  or  egress  to  or  from  College  street,  and 
threatened  to  erect  a fence  in  front  of  his  property  in  the  event 
of  his  continuing  to  exercise  such  right.  The  Crown,  in 
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pursuance  o£  the  rights  reserved  by  tlie  Act,  could,  in  case  of 
necessity,  have  resorted  to  the  extreme  measure  threatened. 

The  University  gave  notice  to  the  plaintiff  of  its  intention 
to  proceed  with  an  arbitration — as  provided  in  the  2nd  clause 
of  the  agreement — before  the  official  arbitrator,  under  the  pro- 
visions of  the  Municipal  Arbitration  Act,  KS.O.  1897  ch.  227,  as 
to  the  amount  to  be  paid  by  the  plaintiff  to  the  University  for 
the  right  of  ingress  and  egress  to  and  from  his  land  to  College 
street.  The  amount  claimed  in  the  notice  for  such  right  is  the 
sum  of  $780. 

Without  proceeding  to  arbitrate  under  the  notice  given,  the 
bursar  of  the  University  and  the  plaintiff  subsequently  agreed 
upon  the  amount  claimed  by  the  University  as  being  a fair  sum 
for  the  rights  and  privileges  to  be  exercised  by  him  of  egress 
and  ingress  to  and  from  his  said  property  to  College  street. 

The  University  authorities  were  pressing  the  defendant  for 
a settlement  of  the  claim  it  was  making  for  the  use  of  College 
street,  and  the  defendant  on  the  22nd  of  August,  1893,  wrote 
the  solicitors  for  the  University  that  he  expected  in  the  first 
week  of  September  to  be  able  to  definitely  state  what  he  would 
do,  either  as  to  arbitration  or  settlement  on  the  terms  demanded 
by  the  University.  And  in  September,  1893,  defendant  wrote 
the  solicitor  for  the  University  saying  that  at  a meeting  of  the 
property  owners  in  relation  to  the  avenue  he  was  instructed  to 
say  that  they  declined  to  offer  more  than  $3  per  foot  for  the 
rights  claimed  by  the  University,  and  in  the  event  of  the 
offer  not  being  satisfactory  to  the  University  authorities,  they 
(the  property  owners)  would  take  no  further  action  in  the 
matter. 

It  did  not  appear  in  evidence  what  sum  was  then  being 
demanded  for  the  right  by  tlie  University,  but  it  apparently 
was  much  in  excess  of  the  sum  per  foot  offered  by  the  defen- 
dant, or  there  would  likely  have  been  an  amicable  settlement  of 
the  claim. 

The  covenant  given  by  the  defendant  is : that  he  will 
indemnify  and  save  harmless  the  plaintiff  against  the  payment 
of  any  money  and  against  all  loss,  costs  or  damages  he  may  be 
obliged  to  pay  to  secure  access  from  any  portion  of  the  said 
lands  to  College  street  as  to  a public  street;  provided  that  such 
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MacMahon,  j.  access  is  to  be  subject  to  restrictions  imposed  by  virtue  of  the 
1901  agreement  between  the  city  of  Toronto  and  the  University  of 
Palmer  Toronto,  dated  2nd  March,  1898. 

The  plaintiff  was  “ obliged  to  pay  ” when  he  agreed  to  pay 
Avhat  was  a reasonable  sum  to  secure  access  from  his  land  to 
College  street  under  the  agreement  of  1888.  By  the  2nd  clause 
of  that  agreement  he,  as  owner  of  the  adjacent  land  could  agree 
with  the  bursar  of  the  University  as  to  the  sum  which  he 
should  pay.  He  considered  the  amount  demanded  a reasonable 
sum  to  pay,  and  covenanted  to  pay  that  amount.  And  he 
could  be  relieved  from  the  covenant  only  in  the  event  of  his 
failure  in  this  action  against  the  defendant,  which  would  have 
been  the  case  had  the  defendant  been  able  to  shew  that  he  had 
a grant  from  the  University  of  the  right  of  ingress  and  egress 
to  and  from  College  street,  as  it  was  asserted  by  his  solicitors 
he  had. 

It  was  urged  by  counsel  for  the  defendant  that  at  all  events 
no  right  of  action  existed  against  him  for  more  than  the  $10.50 
already  paid  by  the  plaintiff  to  the  University. 

I think  the  present  case  is  governed  by  Mewhurn  v.  Mac- 
kelcan  (1892),  19  A.R.  729  ; Lacey  y.Hill  (1874),  L.B.  18  Eq.  182, 
at  p.  191,  per  Jessel,  M.B.;  Wolmershausen  v.  Gullick,  [1893]  2 
Ch.  514  ; Boyd  v.  Robinson  (1891),  20  O.R.  404.  See  also  Rawle 
on  Covenants  for  Title,  sec.  74,  where  the  law  is  thus  stated  : 
“ Where  tlie  covenant  is  to  do  a particular  thing  in  exonera- 
tion of  the  covenantee,  or  to  indemnify  liini  against  liability,  tlie 
riglit  of  action  is  complete  as  soon  as  there  is  a failure  to  per- 
form or  the  liability  has  been  incurred.”  Lethbridge  v.  Mytton 
(1831),  2 B.  & Ad.  772. 

Tlie  claim  here  was  in  effect  adjusted  under  the  2nd  section 
of  the  agreement  of  1889,  as  the  bursar  of  the  University  is 
authorized  to  agree  with  adjacent  proprietors  as  to  the  sum  to 
be  paid  by  them  for  access  to  College  street. 

In  1898  tlie  University  was  pressing  the  plaintiff  for  a 
settlement  of  the  claim  they  were  making  for  the  right  he  was 
exercising  of  ingress  and  egress  to  and  from  College  street. 
The  plaintiff  communicated  to  the  defendant  these  demands  of 
the  University,  and  on  the  2Gth  March,  1898,  defendant  wrote 
the  plaintiff  saying  : “ I would  suggest  that  you  take  no  further 
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notice  of  any  communication  from  Toronto  University,  as  being 
a matter  in  which  you  are  in  no  way  concerned,  having  my 
covenant  for  quiet  enjoyment  and  ingress  and  egress  to  and 
from  College  street.” 

This  was  a distinct  intimation  to  the  plaintiff*  that  when  the 
University  compelled  him  to  pay  for  access  to  College  street  he 
had  his  (defendant’s)  covenant  which  was  a sufficient  indemnity 
to  him. 

Afterwards,  in  1899,  the  defendant  suggested  that  a special 
case  should  be  stated  for  the  opinion  of  the  Court  and  a draft 
was  prepared  by  the  plaintiff’s  solicitor  and  sent  to  Messrs. 
DuVernet  & Jones,  solicitors  for  the  defendant,  who,  after 
retaining  it  for  some  time,  wrote  the  plaintiff’s  solicitor  that 
they  had  learned  from  the  defendant  only  a few  days  before 
that  he  had  a license  from  the  University. 

A question  was  raised  on  the  Statute  of  Limitations.  The 
declaration  made  by  the  defendant  in  1892,  to  which  I have 
already  referred,  states  that  Chewett  built  the  house  on  the 
land  in  question  in  1860,  and  the  evidence  of  Mr.  Brown,  the 
surveyor,  is  to  the  like  effect. 

I consider  that  unless  the  plaintiff  and  those  through  whom 
he  claimed,  had  acquired  a right  of  way  by  prescription  to 
College  street  prior  to  the  passing  of  the  Act,  52  Viet.  ch.  53, 
sec.  2 of  that  Act  created  a new  beo^innin^  for  the  running  of 
the  statute. 

But  in  1859  the  University  leased  the  park  and  avenues  to 
the  city  for  the  period  of  999  years,  and,  by  sec.  41  of  the  Real 
Property  Limitations  Act,  R.S.O.  ch.  133  : ‘‘  Where  any  land 
or  water  upon,  over  or  from  which  any  such  way  or  other  ease- 
ment, watercourse  or  run  of  water  has  been  enjoyed  or  derived, 
or  lias  been  held  under  or  by  virtue  of  any  term  of  life  or  any 
term  of  years  exceeding  three  years  from  the  granting  thereof, 
the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as 
herein  last  before  mentioned  during  the  continuance  of  such  term 
shall  be  excluded  in  the  computation  of  the  said  period  of  forty 
years,  in  case  the  claim  is,  within  tliree  years  next  after  the 
end,  or  sooner  determination  of  sucli  term,  resisted  by  any 
person  entitled  to  any  reversion  expectant  on  the  determina- 
tion thereof.” 
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So  that  as  against  the  Crown  the  statute  never  commenced 
to  run  and  could  not  commence  until  three  years  after  the 
expiration  of  the  lease  : see  Williams  on  Prescriptive  Rights, 
311-312  ; Shelford’s  Real  Property  Statutes  (9th  ed.),  20 
and  21.  As  will  be  seen,  section  41  of  our  Act  has  the  word 
‘‘  easement  ” instead  of  the  word  convenient  ” in  the  ’8th 
section  of  the  Imperial  Act,  3 & 4 Wm.  4,  ch.  71. 

The  plaintiff  is,  I consider,  entitled  to  judgment  for  the 
$780,  and  for  the  amount  of  the  costs  paid  by  him,  namely, 
$91.93.  And  on  the  authority  of  Lacey  v.  Hall  (1874),  L.R. 
18  Eq.  182,  at  p.  191 — the  University  having  accepted  his  bond 
agreeing  to  pay  the  $780 — he  is  entitled  to  have  that  paid  over 
to  him. 

The  defendant  must  pay  the  plaintiff’s  costs  of  the  action. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Foxton  V.  The  Hamilton  Steel  and  Iron  Company  (Limited).  d.  c. 

1900 

Contract — Sale  of  Minerals — Place  of  Delivery — Warranty — Breach — Deficiency  

of  Percentage-Damages. 

Under  a contract  the  plaintiff  was  to  deliver  to  defendants  “ 300  tons  of  phos- 
phate from  60  to  70  per  cent.”  at  $6  per  ton  to  be  shipped  f.o.b.  cars  at  a 1901 

named  railway  station  from  whence  it  was  to  be  conveyed  by  rail  to  the  works  

of  the  defendants.  In  a large  portion  of  the  rock  delivered  there  was  a Jan.  28. 
deficiency  of  seven  per  cent,  of  “ apatite,”  which  is  pure  phosphate,  but  the 
defendants  received  and  used  it  at  their  works.  In  an  action  to  recover  the 
balance  of  the  contract  price  : — 

Held,  ( 1 ) that  the  plaintiff  must  be  held  to  have  warranted  that  the  rock  would 
contain  the  percentage  of  apatite  called  for  by  the  contract. 

(2)  That  the  defendants  having  received  and  used  the  rock  were  liable  for  the 
value  of  the  apatite  which  it  contained,  to  be  ascertained  at  the  station  for 
delivery  and  not  where  it  was  used,  and  there  being  no  evidence  of  further 
loss  the  damages  sustained  by  defendants  were  seven  per  cent,  of  the  freight 
paid  by  them  for  forwarding  the  rock  by  rail  to  their  works  to  be  deducted 
from  the  amount  of  the  plaintiff’s  claim  in  the  action. 


This  was  an  action  to  recover  the  balance  alleged  to  be  due 
for  a quantity  of  phosphate  rock  sold  and  delivered  by  the 
plaintiff  to  the  defendants. 

Britton,  Q.C.,  and  J.  Mudie,  for  the  plaintiff. 

Lynch- Staunton,  Q.C.,  for  the  defendants. 

The  facts  appear  in  the  judgments. 

July  23,  1900.  MacMahon,  J.  : — The  trial  was  commenced 
at  Kingston  on  the  18th  of  June,  1900,  and  was  concluded  at 
Toronto  on  the  5th  of  July. 

The  contract  sued  on  is  as  follows : 

“ Sydenham,  Ont.,  Oct.  16/99. 

“ F.  Foxton,  Esq., 

“We  will  take  from  you  three  hundred  tons  of  phosphate 
from  sixty  to  seventy  per  cent,  at  six  dollars  per  ton  (the  same 
weight  per  ton  as  we  paid  Lake). 

“One  car  to  be  shipped  this  week,  and  the  balance  as  soon  as 
possible. 

“ This  will  be  f.o.b.  cars  Sydenham. 

“The  Hamilton  Steel  and  Iron  Co.,  Limited, 

“ Per  C.  M.  Doolittle.” 

Pure  phosphate  is  called  “apatite.” 
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The  plaintiff  delivered  to  the  defendants  an  amount  of  phos- 
phate which  contained  the  percentage  of  apatite  required  by 
the  terms  of  the  contract.  For  this  the  plaintiff  was  paid.  The 
rest  of  the  phosphate  delivered  by  the  plaintiff  was  deficient  in 
the  percentage  of  apatite  required  by  the  contract.  When  the 
cars  reached  the  defendants’  works  at  Hamilton  they  were 
unloaded,  sampled,  and  analyzed  by  analysts  in  the  employment 
of  the  company,  and  used  by  the  company  in  connection  with 
the  manufacture  of  pig-iron,  for  which  purpose  it  was  purchased. 

Counsel  for  the  plaintiff  contended  that  the  terms  of  the 
contract  being  to  deliver  f.o.b.  at  Sydenham,  the  purchasers,  if 
they  did  not  inspect  there,  waived  inspection,  weight,  etc.  ; and, 
if  they  found  the  phosphate  was  not  up  to  the  requirements, 
their  remedy  is  by  cross-action. 

Now  what  does  the  expression  ‘'Free  on  board”  mean? 
Bacon,  C.  J.  in  Bankruptcy,  said  in  Ex  parte  Rosevear  China 
Clay  Co.,  Inre  Cook  (1879),  11  Ch.  D.  560,  at  p.  565:  “ Delivery 
‘ free  on  board  ’ only  means  ‘ the  price  shall  be  that  which  we 
stipulate  for,  and  you  shall  not  have  to  pay  for  the  waggons  or 
carts  necessary  to  carry  the  clay  from  the  place  where  it  is  dug  ; 
we  will  bear  all  those  charges  and  put  it  free  on  board  the  ship, 
the  name  of  which  you  are  to  furnish.’  ” 

And  in  Stock  v.  Inglis  (1884),  12  Q.B.D.  564,  at  p.  573, 
Brett,  L.  J.,  said  : “ The  words  ‘ Free  on  board,’  according  to  the 
general  understanding  of  merchants,  would  mean  more  than 
merely  that  the  shipper  was  to  put  them  on  board  at  his  expense; 
they  would  mean  that  he  was  to  put  them  on  board  at  his 
expense  on  account  of  the  person  for  whom  they  were  shipped  ; 
and  in  that  case  the  goods  so  put  on  board  under  such  a contract 
would  be  at  the  risk  of  the  buyer  whether  they  were  lost  or 
not  on  the  voyage.” 

As  a general  rule  where  the  vendor  is  to  deliver  goods  at  a 
certain  place  it  is  the  vendee’s  duty  to  inspect  at  the  place  of 
delivery  before  being  transported  to  some  other  place:  Pease  v. 
Oop/;(1860),  67  Barb.  132;  Dyment  v.  T/u)mson  (1886),  12  A.R. 
659  ; (1886),  13  S.C.R.303  ; Toivers  \\  Dominion  Iron  and  Metal 
Co.  (1885),  11  A.R.  315;  Oelriclis  v.  Trent  Valley  Woollen 
Manufacturing  Co.  (1893),  20  A.R.  673,  (1894)  23  S.C.R.  682. 
But  althougli  tlie  phosphate  when  put  on  board  tlie  cars  at 
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Sydenham  became  the  property  of  tlie  defendants,  and  would  be 
at  their  risk  in  the  event  of  loss,  yet  from  the  nature  and 
character  of  the  goods  contracted  to  be  sold,  no  matter  what 
care  might  have  been  exercised  by  the  defendants  in  an  inspec- 
tion at  Sydenham,  it  would  not  have  sufficed  to  discover  that 
the  phosphate  did  not  comply  with  the  warranty  as  to  quality. 
This  could  only  be  demonstrated  by  an  analysis,  and  it  could 
not  be  expected,  nor  was  it  in  contemplation  of  the  parties,  that 
a laboratory  would  be  set  up  at  Sydenham  to  test  the  phosphates 
as  each  shipment  was  made.  (See  Bertram  v.ikfas^ey  (1888),  15 
O.R.  516.)  The  plaintiff  was  aware  that  the  phosphates  were 
being  analyzed  at  Hamilton,  for  after  the  receipt  by  the  defen- 
dants of  the  earlier  shipments,  they  informed  him  of  the  results 
of  tlie  different  analvses  havino-  satisfied  the  terms  of  the  con- 
tract,  and  paid  him  therefor.  They  also  informed  him  that  subse- 
quent shipments  analyzed  were  not  up  to  the  warranty.  That 
the  analysis  was  to  take  place  in  Hamilton  must  be,  I consider, 
the  reasonable  construction  to  put  on  the  contract,  and  that 
appeared  to  be  the  plaintiff’s  view  also,  for  he  did  not  object. 

Even  where  a condition  is  attached  to  a contract  entitling 
the  bujmr  to  reject  the  goods  tendered  because  they  do  not 
satisfy  the  condition,  the  buyer  may,  if  he  think  fit,  accept  the 
goods  and  claim  damages  for  the  defect : Pollock  on  Contracts, 
6th  ed.,  510. 

The  contract  in  the  present  case  contains  an  express  war- 
ranty as  to  quality,  and  the  law  governing  it  is  clearly  laid 
down  by  Parke,  B.,  in  Mondel  v.  Steel  (1841),  8 M.&  W.  858  at 
pp.  871-2,  where  he  says;  “It  must  however  be  considered, 
that  in  all  these  cases  of  goods  sold  and  delivered  with  a warranty, 
and  work  and  labour,  as  well  as  the  case  of  goods  agreed  to  be 
supplied  according  to  a contract,  the  rule  which  has  been  found 
so  convenient  is  established ; and  that  it  is  competent  for  the 
defendant,  in  all  of  those,  not  to  set-ofi*,  by  a proceeding  in  the 
nature  of  a cross-action,  the  amount  of  damao^es  which  he  has 
sustained  by  breach  of  the  contract,  but  simply  to  defend  himself 
b}^  shewing  how  much  less  the  subject  matter  of  the  action  was 
worth,  by  reason  of  the  breach  of  contract ; and  to  tlie  extent 
that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of 
price  on  that  account,  he  must  be  considered  as  liaving  received 
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satisfaction  for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent ; but  no  more.”  See 
also  Davis  v.  Hedges  (1871),  L.R.  6 Q.B.  687  ; and  Tower  son  v, 
Aspatria  Agricultural  Co-operative  Society  {Limited)  (1872), 
27  L.T.  N.S.  276,  a case  in  many  of  its  features  resembling  the 
one  in  hand. 

Dyment  y.  Thompson  (1885),  9 O.R.  566;  (1886),  12  A.R. 
659  ; (1886),  13  S.C.R.  303  at  p.  307,  cited  by  counsel  for  the 
plaintiff,  has  not  only  not  changed  but  has  emphasized  the  law 
as  enunciated  by  Parke,  B.,  in  Mondel  v.  Steel.  In  Dyment  v. 
Thomson  it  was  held  that  the  inspection  of  the  lumber  by  the 
defendant  should  have  taken  place  at  the  plaintiff’s  mills  in  the 
county  of  Simcoe,  and  not  at  Hamilton,  to  which  place  the 
lumber  was  shipped,  and  where  defendant  claimed  he  was 
entitled  to  inspect;  but  the  Court  said  (13  S.C.R.  at  p.  306)  that 
by  the  shipments  of  lumber,  which  answered  generally  the  kind 
of  lumber  contracted  for,  there  was  a substantial  compliance 
with  the  contract^  and  the  vendee  had  no  right  to  reject  any 
number  of  car-loads  because  of  the  inferiority  in  quality  of 
a very  small  portion  of  each  car-load,. but  that  his  claim  was 
for  a reduction  in  the  price  or  for  damages. 

And  in  Towers  v.  Dominion  Iron  and  Metal  Co.,  11  A.R. 
315,  also  cited  by  plaintiff-’s  counsel,  goods  were  sold  by  sample, 
and  the  place  of  inspection  was  St.  Catharines,  but  by  direction 
of  the  defendants  they  were  forwarded  to  Cincinnati,  and  there 
inspected  by  the  defendants  and  found  inferior  to  sample ; the 
Court  of  Appeal  held  that  the  redress  of  the  defendants,  because 
of  the  inferiority  to  sample,  was  by  counter-claim. 

The  defendants  by  their  pleading  set  up  that  the  phosphate 
delivered  was  inferior  in  quality  and  therefore  of  mucli  less 
value  than  that  agreed  to  be  supplied  under  the  contract,  and 
that,  in  consequence,  they  are  entitled  to  an  abatement  in  price. 

The  (]uestion  as  to  when  and  under  what  circumstances 
relief  is  obtainable  by  cross-action,  counter-claim  or  set-off  is 
discussed  at  lengtli  in  Girardot  v.  Welton  (1900),  19  P.R.  162. 

A fortniglit  after  the  contract  was  entered  into  Mr.  Doolittle, 
an  agent  of  tlie  defendants,  and  who,  on  their  behalf,  had 
entered  into  tlie  contract,  informed  tlie  plaintiff  that  the  Syden- 
liam  Mica  and  Mining  Company  had  furnislied  tlie  defendants 
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with  a sample  of  phosphate  which  analyzed  68  per  cent.,  and 
advised  him  (plaintiff)  to  purchase  from  the  Mica  Company,  as  it 
would  fulfil  the  terms  of  his  contract.  The  plaintiff*  purchased  51 
tons  gross  from  the  Mica  Company,  and  at  the  time  of  the  purchase 
Mr.  Lacy,  the  manager  of  the  Mica  Company,  shewed  him  a 
letter  from  the  defendants,  dated  26th  of  October,  1899,  con- 
firming what  Doolittle  told  the  plaintiff  as  to  the  analysis. 
Lacy  thought  from  what  Foxton  told  him  when  purchasing 
that  he  was  acting  as  agent  for  the  defendants  who  required 
the  phosphates  to  run  60  per  cent.,  and  stated  to  Foxton  that  if 
he  purchased  the  Mica  Company’s  phosphates  analyzing  68  per 
cent,  it  would  enable  him  to  get  off  some  of  the  low  grade 
phosphates  he  was  purchasing. 

It  was,  I imagine,  part  of  the  phosphates  purchased  from 
the  Mica  Company  that  formed  the  earlier  shipments  made  by 
the  plaintiffs  to  the  defendants,  amounting  to  42  tons  gross,  and 
which  were  paid  for  almost  immediately  after  being  analyzed. 
And,  according  to  the  evidence  of  Henry  Johnston,  who  shipped 
the  phosphates  for  plaintiff,  some  of  that  purchased  from  the 
Mica  Company  was  mixed  with  other  shipments. 

On  a motion  made  by  the  defendants  to  change  the  venue 
from  Kingston  to  Hamilton,  the  Master  in  Chambers  made  an 
order  containing  this  condition  : ‘‘  The  plaintiff  by  his  counsel 
undertaking  and  agreeing,  in  order  to  lessen  the  expense  to  the 
defendants  of  a trial  at  Kingston,  to  abide  by  the  decision  of  the 
trial  Judge  on  the  c|uestion  whether  the  defendants’  analysis  of 
the  contents  of  the  seventh  car  referred  to  in  their  statement 
of  defence,  a car  No.  15,668,  is  correct;  and,  in  the  event  of  the 
trial  Judge  so  deciding,  undertaking  and  agreeing  to  admit  the 
statement  contained  in  the  ninth  paragraph  of  the  statement  of 
defence  as  an  accurate  statement  of  the  contents  of  the  other 
cars  shipped  to  the  defendants,  and  as  shewing  an  accurate 
analysis  of  the  percentage  of  phosphate  in  such  cars;  the  plain- 
tiff, however,  reservino-  to  liimself  the  rioLt  to  contend  that  the 
defendants  should  be  bound  by  the  percentage  shewn  in  a certain 
letter  referred  to  in  the  affidavit  of  the  plaintiff,  hied  on  tliis 
motion  as  exhibit  “A,”  with  respect  to  all  tlie  pliosphate  bought 
by  tlie  plaintiff  from  the  Sydenliam  Mica  and  Mining  Company.” 
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By  the  terms  of  the  order  I regarded  myself  as  being  con- 
cluded by  the  weighing  at  Hamilton  by  the  defendants.  But, 
subject  to  objection  taken  by  counsel  for  the  defendants,  I per- 
mitted evidence  to  be  given  of  the  quantity  of  phosphates  taken 
in  waggons  and  sleighs  for  the  plaintiff  to  Sydenham  during  the 
fair  and  winter  of  1899  and  1900,  some  of  which  the  plaintiff 
admitted  had  been  wet  and  frozen  in  lumps.  He  said  the  first 
car  shipped  contained  25  tons,  and  after  that  it  was  put  in 
heaps  and  guessed  at  20  tons  for  each  heap.  The  first  car  on 
being  weighed  b}^  defendants  was  found  to  contain  26  tons  660 
pounds,  or  one  ton  and  660  pounds  in  excess  of  plaintiff’s 
weights. 

I find  that  car  15,668  contained  44,800  pounds,  or  20  tons 
(gross)  of  phosphate,  and  the  weights  of  the  other  cars,  with 
the  exception  of  car  5617,  were  proved  by  George  Fleet,  the 
defendant’s  weighmaster,  and  are  stated  in  the  ninth  paragraph 
of  the  statement  of  defence.  There  was  no  dispute  as  to  car 
5617,  as  the  weight  given  by  defendants  was  accepted  as  correct 
by  plaintiff,  and  payment  therefor  received  by  him. 

There  were  seven  car  loads  of  phosphate  upon  which  the 
defendants  paid  freight  that  upon  an  average  sliewed  a deficiency 
according  to  the  contract  of  seven  per  cent,  of  apatite.  To  the 
extent  of  this  percentage  the  defendants  are,  as  part  of  their 
damages,  entitled  to  be  paid  the  freight.  The  total  freight  paid 
on  these  cars  amounted  to  $197,  of  which  sum  the  plaintiff  will 
be  debited  with  $13.79. 

The  account,  therefore,  stands  in  this  way : 


Per  cent. 

No.  of  car. 

Weight. 

61.1170 

13628 

58900 

94150 

72.20 

5617 

35250 

$6.00 

$252.18 

50.58 

14168 

50250 

5.56 

124.81 

53.80 

27993 

38500 

5.92 

101.71 

56.04 

29747 

44800 

6.16 

123.20 

56.04 

03131 

36600 

6.16 

100.65 

52.60 

1 5668 

44800 

5.78 

115.60 

49.96 

8978 

39250 

5.50 

96.37 

49.96 

5322 

42150 

5.50 

103.49 

$1017.92 
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Cheque 

104.44 
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1900. 
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Hamilton 

Feb.  2, 

Cheque 

110.55 

Steel  Co. 

Per  centage  of  freight 

$13.79 

$606.09 

MacMahon,  J. 

Balance 

$411.83 

There  will  be  judgment  for  the  plaintiff  for  $411.83, 
with  interest  from  the  1st  of  March,  1900,  together  with 
costs  except  the  costs  of  the  issues  raised  as  to  the  inferior 
quality  of  the  phosphates  which  are  to  be  taxed  to  the  defen- 
dants and  deducted  from  the  amount  of  the  plaintiA*’s  judgment 
and  costs. 

From  this  judgment  the  defendants  appealed  to  the 
Divisional  Court. 

On  January  18,  1901,  before  a Divisional  Court  composed 
of  Boyd,  C.  and  Lister,  J.A.,  tlie  appeal  was  argued. 

Lynch- Staunton,  Q.C.,  for  the  appellants.  The  contract 
made  with  the  plaintiff  was  for  the  delivery  by  him  to  the 
defendants  of  ore  running  from  60  to  70  per  cent.  There  was 
a warranty  that  the  ore  would  run  to  the  amount  named,  and 
the  defendants  are  entitled  to  the  damages  they  have  sustained 
by  reason  of  the  breach  of  warranty.  The  plaintiff*  knew  that 
the  analysis  of  the  ore  was  to  take  place  at  Hamilton  ; and  he 
is  bound  by  the  analysis  made  there.  The  defendants  could 
either  have  rejected  the  ore  altogether,  or  they  could  accept  it, 
as  they  have  done  here,  and  claim  an  abatement  of  the  price. 
This  is  the  principle  laid  down  in  Mondel  v.  Steel,  8 M.  & W. 
858,  at  p.  871,  and  adopted  in  all  the  subsequent  decisions. 
The  plaintiff  having  delivered  ore  which  was  not  according  to 
contract,  the  defendants  are,  therefore,  not  bound  to  pay  the 
freight,  and  so  are  entitled  to  deduct  the  freight  tliey  paid  and 
are  only  called  upon  to  pay  the  actual  value  of  the  ore  delivered. 
The  value  of  the  ore  to  the  defendants  is  eleven  cents  per  unit 
at  Hamilton,  and  this  is  all  they  sliould  be  called  upon  to  pay. 
The  result  of  the  judgment  is  that  the  defendants  are  paying 
more  for  the  low  grade  ore  than  they  would  have  to  pay  for 
the  high  grade. 
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E.  D.  Armour,  Q.C.,  for  the  respondents.  The  contract  the 
plaintiff  entered  into  was  to  deliver  the  ore  f.o.b.  the  cars  at 
Sjvlenhain.  It  was  the  duty  of  the  defendants  to  inspect  and 
analj^ze  the  ore  there.  The  defendants,  however,  accepted  the 
ore,  took  it  away  to  Hamilton,  mixed  it  up  with  other  ore,  so 
as  to  render  it  impossible  for  the  plaintiff  to  shew  whether  the 
ore  was  up  to  the  contract  grade  or  not,  and  then  say  it  was 
not  up  to  grade,  and  claim  there  was  a breach  of  warranty  and 
damages.  The  ore,  moreover,  was  purchased  by  the  plaintiff 
from  the  Mica  Company  on  the  defendants’  own  certificate  that  it 
was  up  to  68  per  cent.,  and  they  are,  therefore,  estopped  from 
denying  that  the  ore  did  not  run  up  to  the  required  grade.  The 
plaintiff  is  entitled  to  the  full  contract  price.  Even  if  there 
was  a breach  of  the  warranty,  damages  therefor  must  be  the 
subject  of  a cross  action:  Towers  v.  Dominion  Iron  and  Metal 
Company,  11  A.R.  315  ; Dyment  v.  Thompson,  12  A.R.  659,  13 
S.C.R.  303;  Hudon  Cotton  Co.  v.  Canada  Shipping  Co.  (1882), 
13  S.C.R.  401  ; Oelrichs  v.  Trent  Valley  Woollen  Manufactur- 
ing Co.,  20  A.R.  673,  23  S.C.R.  682  ; Perkins  v.  Bell,  [1893]  1 
Q.B.  193.  At  the  trial  the  learned  Judge  allowed  eleven  cents 
per  unit  and  gave  judgment  for  the  plaintiff  on  this  basis, 
which  the  plaintiff,  though  contending  it  was  not  in  accordance 
with  the  contract,  was  willing  to  accept.  The  defendants  now 
want  in  addition  to  escape  the  payment  of  freight. 

January  28.  Boyd,  C.  : — The  phosphate  was  purchased  by 
defendants  under  a written  contract,  '‘We  will  take  from  you 
300  tons  of  phosphate  from  60  to  70  per  cent,  at  six  dollars  per 
ton.  . . . One  car  to  be  shipped  this  week,  the  balance  as 

soon  as  possible.  This  will  be  f.o.b.  cars  Sydenham.” 

The  whole  quantity  was  delivered  at  Sydenham  by  the  plain- 
tiff and  was  received  by  the  defendants,  who  paid  the  freight 
upon  it.  No  objection  was  made  during  the  delivery  as  to  chang- 
ing the  contract ; all  that  was  asked  was  that  they  sliould  tiy 
to  keep  tlie  percentage  up  as  mucli  as  possible. 

Upon  tlie  evidence  the  phosphates  were  received  under  the 
contract  and  the  freiglit  paid  in  accordance  therewith  by  the 
defendants.  Tlie  freiglit  is  not  an  element  of  damage  per  se,  and 
in  dealing  with  the  dispute  it  is  not  proper  to  deduct  it  in  toto. 
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Tlie  complaint  is  that  a considerable  quantity  delivered  was 
not  up  to  contract  grade,  but  fell  short  from  4 to  10  per  cent!  ; 
but  it  is  not  proved  that  any  damage  to  the  defendants  resulted 
from  this,  or  that  they  were  not  able  to  use  this  poorer  grade 
phosphate  to  any  less  advantage  than  that  contracted  for. 

They  did  use  all  that  was  sent,  and  now  offer  to  pay  their 
own  price  for  what  was  not  up  to  the  contract  grade  at  the  rate 
of  eleven  cents  per  unit,  deducting  freight.  But  that  is  not  the 
way  to  deal  with  the  matter.  The  contract  price  and  terms 
were,  primd  facie,  to  govern,  and  if  any  material  is  not  up  to 
contract  and  has  been  used  by  the  defendants  they  may  prove 
the  amount  of  depreciation  as  damage  and  have  it  deducted. 
But  the  evidence  affords  no  means  of  measuring  any  such  loss: 
Street  v.  Blay  (1831),  2 B.  & Ad.  456,  at  p.  462. 

Allowing  the  contract  price  to  govern,  and  leaving  the  defen- 
dants to  pay  the  freight,  there  is  no  evidence  given  by  the 
defendants  to  shew  any  damage  beyond  the  excessive  freight 
upon  the  superfluous  rock  sent  with  the  low  grade  phosphate. 

As  varied  by  my  brother  Lister  the  appeal  should  be  dis- 
missed with  costs. 
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Lister,  J.A.  : — I think  the  judgment  appealed  from  is  sub- 
stantially right  and  that  this  appeal  ought,  therefore,  to  be 
dismissed. 

The  action  was  to  recover  an  alleged  balance  of  the  contract 
price  for  a quantity  of  phosphate  rock  sold  and  delivered  by  the 
plaintiff  to  the  defendants. 

Tlie  contract  under  which  the  rock  was  delivered  was  in 
form  of  a written  offer  by  the  defendants  to  the  plaintiff  to 
purchase  from  him  three  hundred  tons  of  phosphate  rock  to 
grade  from  sixty  to  seventy  per  cent,  of  apatite,  or  pure  phos- 
phate, at  the  price  of  six  dollars  per  ton,  to  be  delivered  f.o.b. 
cars  at  Sydenham  station. 

Tlie  plaintiff  under  this  contract,  between  tlie  months  of 
January  and  March,  1900,  delivered  to  the  defendants  at  Syden- 
ham nine  car  loads  of  phospliate  rock  weighing  391,500  lbs. 
The  rock  so  delivered  was  forwarded  by  tlie  defendants  to  their 
works  in  Hamilton,  where  a sample  of  it  was  taken  Itoiu  each 
car  as  it  arrived  and  anal}^zed,  to  ascertain  the  percentage  of 
apatite,  or  pure  phosphate,  per  ton  of  rock. 
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There  is  no  dispute  with  reference  to  the  first  two  car  loads 
of  rock  delivered.  It  weighed  94,150  lbs.,  and  it  was  admitted 
that  in  all  respects  it  complied  with  the  terms  of  the  contract. 
Its  value  was  $252.18. 

The  controversy  was  over  the  remaining  296,500  lbs.  of 
rock,  which,  the  defendants  alleged,  and  the  learned  trial  Judge 
has  found,  contained  seven  per  cent,  less  than  the  required  per- 
centage of  pure  phosphate  or  apatite. 

The  defendants  did  not  reject  or  offer  to  return  the  last- 
mentioned  rock,  but  received  it  and  used  it  in  their  works  in 
Hamilton. 

The  evidence  for  the  defendants — accepted  by  the  trial 
Judge — establishes  that  the  undergrade  rock  averaged  53  per 
cent,  of  apatite  per  ton,  worth  in  Hamilton,  at  the  rate  of  11 
cents  for  every  one  per  cent,  unit  of  apatite,  $785.63,  and  upon 
this  value  the  judgment  appealed  from  is  based.  The  defen- 
dants brought  into  court  the  sum  of  $227.27  which,  they  said, 
was  sufficient  to  satisfy  the  plaintiff' ’s  claim. 

It  was  contended  for  the  defendants  that  there  was  a war- 
ranty as  to  the  quantity  or  percentage  of  apatite  that  each  ton 
of  rock  would  contain,  and,  therefore,  that  the  plaintiff,  as 
regards  the  undergrade  rock,  was  entitled  only  to  its  value  in 
Hamilton,  to  be  reduced  by  the  amount  paid  by  them  as  freight 
($98.44)  for  forwarding  it  from  Sydenham  to  Hamilton,  and 
also  by  such  further  loss  as  they  may  have  sustained  in  conse- 
quence of  the  breach  of  such  warranty. 

And  for  the  plaintiff  it  was  argued,  first,  that  the  defendants, 
having  received  and  used  the  rock,  must  be  taken  to  have 
accepted  it,  and  are,  therefore,  bound  to  pay  the  full  contract 
price  of  six  dollars  per  ton ; and,  second,  that  the  loss,  if  any, 
sustained  by  them  by  the  breach  of  the  warranty  could  not  be 
considered  in  this  action,  but  must  form  the  subject  of  a separate 
action. 

I agree  with  the  learned  trial  Judge  that  the  plaintiff  must 
be  held  to  have  warranted  that  the  rock  would  contain  the  per- 
centage of  apatite  called  for  by  the  contract.  There  was,  tlien, 
a breach  of  the  warranty.  The  rule  which  is  applicable  to  this 
and  like  cases  is,  that  it  is  not  necessary  that  a buyer  should 
reject  or  return  or  offer  to  return  tlie  goods  bought  to  enable 
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him  in  an  action  for  the  purchase  price  to  shew  the  breach  of 
warranty  in  reduction  of  such  price  : Mondel  v.  Steel,  8 M. 
& W.  858;  Heywortli  v.  Hutchinson  (1867),  L.K  2 Q.B.  447 
at  p.  451  : Davis  v.  Hedges  (1871,)  L.R.  6 Q.B.  687  ; Tower  son 
V.  Aspatria  Agricultural  Co-operative  Society  {Limited),  27 
L.T.N.S.  276  ; also  see  Benjamin  on  Sales,  4th  ed.,  p.  940  et  seq. 

The  defendants  having  received  and  used  the  rock  are  liable 
for  the  value  of  the  apatite  which  it  contained  ; but  I think  such 
value  must  be  ascertained  at  Sydenham,  where  the  rock  was 
delivered,  and  not  in  Hamilton,  where  it  was  used.  The  ques- 
tion then  is,  what  was  its  value  at  Sydenham  ?•  The  evidence 
shewed  that  the  price  of  phosphate  rock  depends  upon  the  per- 
centage or  number  of  units  of  apatite  which  it  is  supposed  to 
contain.  Thus,  the  value  of  apatite  being,  say,  ten  cents  per 
unit,  the  value  of  the  rock  per  ton  would  be  the  percentage  or 
number  of  units  of  apatite  which  it  is  estimated  to  contain 
multiplied  by  ten ; so  that  what  a buyer  of  phosphate  rock  in 
fact  pays  for  is  the  apatite.  As  regards  the  value  of  the  apatite 
in  question,  the  conclusion  I have  come  to  upon  the  evidence  is 
that  it  was  worth  at  Sydenham,  ten  cents  per  unit,  or  $765.74. 

The  defendants,  by  reason  of  the  deficiency  in  the  percentage 
of  apatite  in  the  undergrade  rock,  sustained  a loss  to  the  amount 
of  $13.89,  being  seven  per  cent,  of  the  freight  paid  by  them  for 
forwarding  the  rock  from  Sydenham  to  Hamilton.  This  sum 
should  be  charged  to  the  plaintiff. 

I see  nothing  in  the  evidence  that  would  justify  a finding 
that  the  breach  of  the  warranty  was  the  cause  of  further  loss 
to  the  defendants. 

I think  the  plaintiff  is  entitled  to  a judgment  for  $404.18 
reckoned  as  follows: 

Price  of  rock  over- 
grade   $252.18 

V alue  at  Sydenham  of 
apatite  in  under- 
grade rock  758.09  $1010.27 

Cr. 

Cash  paid  before  action  $592.30 

Percentage  of  freight  13.89  606.19 


D.  C. 

1901 

Foxtox 

V. 

Hamilton 
Steel  Co.  1 

Lister,  .J.A. 


Balance 


$404.18 


404 
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The  judgment  will,  therefore,  be  varied  by  reducing  the 
damages  to  $404.18,  and  the  appeal  will  be  dismissed  with 
costs. 

G.  F.  H. 


Smith  v.  Smith  et  al. 

Partition  — Summary  Application  — Practice  — Opposition  — Title  — Action  — 
• Adjournment  of  Application. 

Where  a motion  is  made  under  Rule  956  for  a summary  order  for  partition  or 
sale  of  lands,  and  it  appears  on  the  motion  that  such  order  should  not  be 
made  until  after  a question  of  title  has  been  determined,  and  then  only  in  the 
event  of  the  determination  being  against  the  title  set  up  in  opposition  to  the 
motion,  the  practice  which  should  now  be  adopted  is  to  adjourn  the  further 
hearing  of  the  motion,  with  liberty  to  the  applicant  to  bring  an  action  to  try 
the  question  of  title. 

Macdonell  v.  McGillis  (1880),  8 P.R.  339,  and  Hopkins  v.  Hopkins  (1881),  9 
P.R.  71,  not  followed. 

An  application  for  a summary  order  for  partition  or  sale, 
which  came  before  Meredith,  C.J.,  in  Chambers,  on  the  1st 
March,  1901. 

H.  W.  Mickle,  for  the  applicant. 

P.  D.  Crerar,  for  the  respondents  the  Hamilton  Provident 
and  Loan  Society  and  William  L.  Crowe. 

F.  W.  Harcourt,  for  the  official  guardian. 

March  25.  Meredith,  C.J.  : — This  is  a motion  under  Con. 
Rule  956  for  the  partition  or  sale  of  lands  in  the  county  of 
Welland,  in  which  the  applicant  claims  to  be  interested  as  one 
of  several  tenants  in  common.  It  was  made  to  the  local  Master 
at  Welland,  and,  being  opposed  by  the  Hamilton  Provident  and 
Loan  Society  and  William  L.  Crowe,  their  tenant,  the  society 
claiming  to  be  the  owners  in  fee  simple  of  the  lands  and  to  be 
in  possession  of  them  by  tlieir  tenant  Crowe,  was  by  the  local 
Master  referred  to  a Judge  of  tlie  High  Court. 

The  motion  came  on  to  be  lieard  before  me,  when  it  was 
conceded  by  all  parties  that  no  order  can,  according  to  the 
practice  of  tlie  Court,  be  made  for  partition  or  sale  until  the 
(piestion  of  title  lias  been  determined,  and  then  only  in  the 
event  of  that  determination  being  against  the  riglit  set  up  by 
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the  society,  and  the  only  question  raised  was  as  to  the  proper 
course  to  be  taken  in  these  circumstances — whether  to  dismiss 
the  motion  or  to  adjourn  the  further  hearing  with  liberty  to  the 
applicant  to  bring  an  action  to  try  the  question  of  title. 

Mr.  Crerar  contended  that  the  first  of  these  was  the  proper 
course  to  be  adopted,  and  relied  on  Macdonell  v.  McGillis 
(1880),  8 P.R.  339  ; Hopkins  v.  Hopkins  (1881),  9 P.R.  71. 

The  practice  was,  when  these  cases  were  decided,  more  strict 
than  it  is  at  present.  The  course  now  adopted  in  most  cases  is 
the  latter  of  those  mentioned,  which,  in  the  exercise  of  my 
discretion,  1 adopt  in  this  case. 

The  applicant  will,  therefore,  have  liberty  to  bring  an  action 
to  try  the  question  of  title  raised ; if  the  action  be  not  brought 
within  a month,  or,  if  brought  within  that  time,  is  not  pro- 
secuted, or  results  adversely  to  the  applicant,  the  motion  will 
be  dismissed  with  costs ; but,  if  the  applicant  succeeds,  the 
motion  may  afterwards  be  brought  on  again  to  be  heard  on 
two  days’  notice,  and  will  stand  adjourned  accordingly. 

T.  T.  R. 


Re  Garner. 


Lunatic — Death  of — Confirmation  of  Report — Discharge  of  Committee. 

Before  the  confirmation  of  the  Master’s  report  appointing  a committee  of  the 
person  and  estate  of  a lunatic  and  propounding  a scheme  for  her  mainten- 
ance, the  lunatic  died  : — 

Held,  notwithstanding  the  death,  that  an  order  should  be  made  (the  executors 
of  the  deceased  consenting)  confirming  the  report  and  for  the  discharge  of 
the  committee  and  the  surrender  of  his  bond. 

Motion  on  behalf  of  the  committee,  and  on  consent  of  the 
executors  of  the  will  of  a deceased  lunatic,  for  an  order 
confirming  the  report  of  a Master,  and  for  the  discharge  of  the 
committee  and  the  giving  up  of  his  bond. 

The  motion  was  heard  by  Meredith,  C.J.,  in  Chambers,  on 
tlie  1st  April,  1901. 

J.  E.  Jones,  for  all  parties. 


Meredith.  C’J. 
1901 
Smith 

V. 

Smith. 


1901 

April  20. 
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1901 

Re  Garner. 


April  20.  Meredith,  C.J. : — On  the  24th  July,  1900,  the 
Master  made  his  report  under  the  order  of  l7th  July,  1900, 
ap23ointing  a committee  of  the  person  and  estate  of  the  lunatic 
and  propounding  a scheme  for  her  maintenance.  The  committee 
gave  security  as  directed,  and  the  lunatic  has  died  without  the 
report  having  been  confirmed.  A motion  is  now  made  for  the 
confirmation  of  the  report  and  for  the  discharge  of  the  com- 
mittee and  the  giving  up  of  the  security  given  by  him.  The 
executors  consent. 

I doubted  whether  an  order  could  be  made  now,  owing  to 
the  lunatic  having  died. 

The  cases  cited  in  Pope  on  Lunacy,  p.  209  et  seq.,  shew  that 
the  Court  has  jurisdiction,  notwithstanding  the  death  of  the 
lunatic,  to  deal  with  applications  relating  to  the  winding-up  of 
the  lunacy  proceedings,  including  the  allowance,  taxation,  and 
payment  of  costs  incurred  in  the  lunacy  proceedings,  and  for 
the  handing  over  of  any  fund  under  the  control  of  the  Court  to 
the  person  entitled  on  the  death  of  the  lunatic. 

An  order  will,  therefore,  go,  on  an  affidavit  proving  the 
death  of  the  lunatic  and  the  grant  of  probate  to  her  executors 
being  filed,  confirming  the  report,  and  for  the  discharge  of  the 
committee  and  the  surrender  of  the  bond  given  by  him,  on  his 
passing  his  accounts  and  paying  over  any  balance  and  deliver- 
ing any  property  in  his  hands  to  the  executors.  The  costs  of 
the  proceedings,  including  this  application,  to  be  paid  by  the 
committee  out  of  the  estate  in  his  hands. 


T.  T.  R. 
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[DIVISIONAL  COURT.] 

Thompson  v.  Town  of  Sandwich. 

Municipal  Gorporations — Public  Dock — Invitation  to  Use — Loading  Goods  on 

Collapse — Liability. 

Under  the  authority  conferred  by  sec.  562  of  the  Municipal  Act,  R.S.O.  1897  ch. 
223,  a municipal  corporation  built  a dock  on  the  Detroit  river,  and  passed  a 
by-law  providing  for  the  collection  of  wharfage  fees  from  those  using  the 
dock,  one  item  of  the  tariff  of  fees  being  for  loading  and  unloading  bricks. 
The  plaintiff  unloaded  34,000  bricks  from  a vessel  upon  the  dock,  whereupon 
the  dock,  being  by  reason  of  some  structural  defect  incapable  of  sustaining 
such  a weight,  collapsed,  and  the  greater  part  of  the  bricks  were  sunk  and 
lost  to  the  plaintiff : — 

Held,  that  the  defendants,  having  placed  the  dock  in  such  a position  as  invited 
any  vessel  owner  desiring  to  unload  a cargo  to  do  so,  if  prepared  to  pay  the 
dock  charges  which  the  statute  gave  the  defendants  authority  to  levy,  and 
having  passed  a by-law  establishing  tolls  for  the  use  of  it,  thereby  invited 
the  public  to  make  use  of  it  for  such  purposes  as  public  docks  are  ordinarily 
used  for,  and,  if  they  wished  to  limit  the  use  of  it  they  should  have  made 
that  known  in  some  public  way  ; and,  the  evidence  shewing  that  the  mode 
adopted  in  this  case  of  unloading  and  piling  the  bricks  was  that  usually 
adopted  at  public  docks,  the  defendants  were  liable  for  the  loss. 

An  appeal  by  the  defendants,  the  municipal  corporation  of 
tbe  town  of  Sandwich,  from  the  judgment  of  the  county  court 
of  Essex  in  favour  of  the  plaintiff,  a contractor  and  builder,  in 
an  action  to  recover  damag^es  for  the  loss  of  a load  of  bricks 
owing  to  the  alleged  improper  condition  of  a dock  or  wharf  in 
the  town  of  Sandwich  built  by  the  defendants.  The  plaintiff 
unloaded  the  bricks  from  a boat  upon  the  dock,  and  almost 
immediately  the  dock  broke  and  the  bricks  fell  into  the  river 
and  were  nearly  all  lost.  The  plaintiff  alleged  that  the  dock  at 
the  time  of  the  accident  was  in  an  unsafe  condition,  of  which 
the  defendants  had  notice,  and  that  it  had  been  negligently 
constructed.  The  defendants  set  up  that  the  bricks  were 
unloaded  by  the  plaintiff  upon  the  dock  without  the  permission 
or  knowledge  of  the  defendants,  and  counterclaimed  for 
damages  for  the  injury  to  the  dock  by  tlie  improper  loading  of 
the  bricks  upon  it.  The  county  court  Judge  gave  judgment  for 
the  plaintiff  for  $166.85  damages  and  for  costs,  and  dismissed 
counterclaim  witli  costs. 

The  appeal  was  lieard  by  a Divisional  Court  composed  of 
Meredith,  C.J.,  MacMahon  and  Lount,  JJ.,  on  the  22nd 
February,  1901. 
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Ayleswortli,  K.C.,  for  the  defendants.  There  was  no 
invitation  to  the  plaintiff  to  use  the  dock,  nor  did  he  pay  for 
its  use.  The  user  was  without  permission,  and  the  wharf  was 
not  designed  for  that  kind  of  user.  There  is  no  evidence  of 
negligence  on  the  part  of  the  defendants  or  of  improper 
construction.  The  plaintiff’s  own  negligence  was  the  cause  of 
the  misfortune,  and  he  is  liable  for  the  injury  to  the  dock.  In 
any  case,  can  a municipal  corporation  be  held  liable  for  what  is 
at  the  most  a mistake  in  engineering  ? I refer  to  Corporation 
of  Raleigh  v.  Williams,  [1893]  A.C.  540  ; Municipal  Act, 
R.S.O.  1897  ch.  223,  sec.  562. 

A.  St  G.  Ellis,  for  the  plaintiff.  Leave  to  use  the  dock  was 
given  to  the  plaintiff  by  the  proper  officer  of  the  defendants. 
The  plaintiff  had  no  notice  of  the  weakness.  The  dock  was  a 
public  one,  and  there  Avas  a general  license  to  use  it.  The 
defendants  knew  of  the  weakness,  and  should  have  given 
warning.  I refer  to  Dillon  on  Municipal  Corporations,  4th  ed., 
sec.  103;  Heissenhnttel  v.  Mayor,  etc.,  of  New  For/c  (1887), 
30  Fed.  R.  456  ; Webb  v.  Port  Bruce  Harbour  Co.  (1860), 
19  U.C.R.  615;  Sweeney  v.  Port  Burwell  Harbour  Co.  (1869), 
19  C.R  at  p.  380. 

Ayleswortli,  in  reply. 


March  19.  MacMahon,  J.  : — Appeal  by  the  defendants 
from  the  judgment  of  the  senior  Judge  of  the  county  court  of 
Essex,  who  tried  the  action  without  a jury,  and  directed  judg- 
ment to  be  entered  for  the  plaintiff  for  $166.85,  and  dismissed 
the  defendants’  counterclaim  with  costs. 

In  1899,  under  the  authority  conferred  by  sec.  562  of  the 
Municipal  Act,  R.S.O.  1897  ch.  223,  the  defendants  built  a dock 
called  “ The  Queen’s  Dock,”  on  the  Detroit  river,  and  passed  a 
by-law  providing  for  the  collection  of  wharfage  fees  from  those 
using  the  dock,  one  item  of  the  tariff  of  fees  being  ten  cents 
per  1000  for  loading  and  unloading  bricks.  Forty-eight  hours 
was  allowed  in  which  to  remove  freight  placed  on  the  dock,  but 
tlie  tariff  provided  tliat  fifty  per  cent,  should  be  added  for  any 
freiglit  remaining  on  the  dock  for  a longer  period  than  forty- 
ei<i'ht  I lours. 

O 


I-] 


ONTARIO  LAW  REPORTS. 


409 


The  Detroit  river  is  one  of  the  most  important  navigable 
highways  in  the  Province,  and  the  dock  was  built  on  the  site  of 
a former  dock,  and  was  intended  to  be  used  as  a public  dock, 
from  which  the  defendants,  the  town  of  Sandwich,  expected  to 
derive  considerable  revenue,  as  evidenced  by  the  provision  made 
for  dockage  fees  in  the  tariff,  in  which  are  enumerated  fees  for 
the  following,  viz.,  stone,  coal,  bricks,  lumber,  etc. 

A few  days  prior  to  the  20th  December,  1899,  the  plaintiff’ 
informed  Joseph  Boismier,  the  chairman  of  the  dock  committee 
— who  said  he  was  the  person  any  one  desiring  to  use  the  dock 
would  apply  to — that  he  expected  a vessel  loaded  with  34,000 
bricks  to  arrive  in  a few  days,  and  asked  if  they  could  be 
unloaded  on  the  dock,  and  Boismier  told  the  plaintiff  the  bricks 
could  be  unloaded  there,  on  the  understanding  that  the  plaintiff 
would  pay  the  dockage.  The  vessel  unloaded  the  34,000  bricks 
on  the  dock  on  the  20th  day  of  December,  and  through  some 
defect  in  the  dock  it  was  incapable  of  sustaining  such  a weight, 
and  collapsed,  and  the  bricks,  except  5,000,  were  precipitated 
into  the  Detroit  river  and  lost  to  the  plaintiff. 

The  dock  was  designed  and  the  plans  and  specifications 
therefor  were  prepared  by  a civil  engineer.  There  was 
evidence  that  the  joists  were  intended  to  be  4 x 12  inches,  with 
a stretch  of  12  feet,  but  those  put  in  the  wharf  were  only 
3x12  inches,  with  a stretch  of  16  feet,  and  with  that  increased 
stretch  there  should,  it  is  said,  have  been  another  row  of  piles 
in  the  centre  of  the  dock  to  form  a centre  bearing  for  the  joists, 
without  which  the  dock  was — according  to  evidence  given  on 
behalf  of  the  plaintiff — insufficient  to  meet  the  ordinary 
demands  of  commerce. 

Notwithstanding  that  Joseph  Boismier  told  the  plaintiff  the 
brick  could  be  unloaded  there,  Boismier  considered  the  dock 
was  weak  in  some  parts.  Joseph  F.  Ouellette,  a member  of 
the  town  council  of  Sandwich,  did  not  consider  the  dock  well 
built.  He  thought  it  could  carry  a small  load,  but  not  a large 
one. 

The  defendants  had  knowledge  through  Boismier  tliat  tlie 
dock  was  weak,  but  no  notification  of  that  was  given  to  the 
plaintiff.  On  the  contrary,  he  was  in  effect  told  by  Boismier 
that  the  bricks  miglit  be  safely  unloaded  thereon.  And  the 
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captain  of  the  vessel  said  the  brick  was  unloaded  in  the  usual 
way  from  the  side  of  the  vessel  and  put  upon  the  planking 
forming  the  covering  to  the  dock. 

^ It  would  have  been  sufficient  to  fasten  liability  on  the 
defendants  that  the  dock  was  there  in  such  a position  as 
invited  any  vessel  owner  desiring  to  unload  a cargo  to  do  so,  if 
prepared  to  pay  the  dock  charges  which  the  statute  gave  them 
authority  to  levy.  As  said  by  the  Court  of  Appeal,  in  the  case 
of  a harbour  company : ‘‘  Generally  speaking,  whenever,  after  a 
company,  by  receiving  tolls,  have  asserted  that  their  harbour  is 
in  a state  to  receive  and  shelter  vessels,  such  harbour  becomes 
unfitted  for  that  purpose,  either  from  danger  in  the  approach  or 
entrance,  or  insufficient  protection  when  within  its  limits,  the 
company  are  primd  facie  liable  to  compensate  those  who  have 
suffered  proximate  damage  from  any  such  cause.  They  must 
relieve  themselves  from  this  primd  facie  liability : ” Sweeney 
V.  Port  Bwrwell  Harbour  Co.,  19  C.P.  at  p.  880 ; see  also  Webb 
V.  Port  Bruce  Harbour  Co.,  19  U.C.R.  615. 

And  see  the  opinion  of  all  the  Judges  delivered  by  Mr. 
Justice  Blackburn  in  answer  to  the  questions  submitted  by  the 
House  of  Lords  in  Mersey  Docks  Trustees  v.  Gibbs  (1864-6), 
L.R.  1 H.L.  93,  particularly  at  pp.  110  and  118,  which  opinion 
was  concurred  in  by  the  House  of  Lords.  This  case  was 
followed  by  the  Supreme  Court  of  Massachusetts  in  Nickerson 
V.  Tirrell  (1879),  127  Mass.  236. 

A like  power  to  that  conferred  by  our  Act  on  municipalities 
to  build  and  maintain  public  wharves  has  been  frequently 
conferred  by  the  legislatures  in  the  various  States  of  the 
United  States.  And  Mr.  Dillon,  in  the  4th  edition  of  his  work 
on  Municipal  Corporations,  sec.  103,  speaking  of  the  authority 
so  conferred,  says  : “ Among  the  special  powers  often  conferred 
by  the  legislature  upon  municipal  corporations  bordering  upon 
the  high  seas  or  navigable  waters  is  the  authority  to  erect 
wharves,  and  charge  wharfage  as  a compensation  for  making 
and  keeping  the  same  and  their  approaches  in  a proper  and  safe 
condition  for  the  landing,  loading,  and  unloading  of  vessels.” 

Section  104  : ‘‘  Wharves  . . . may  be  eitlier  public  or 

private.  They  may  be,  in  their  nature,  public,  althougli  the 
property  be  owned  by  an  individual.  If  private,  the  public 
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have  no  rip-ht  to  use  the  erection  without  the  owner’s  consent, 
express  or  implied ; if  public,  they  may  be  used  by  persons 
generally  upon  the  payment  of  a reasonable  compensation. 
Whether  they  are  public  or  private  depends,  in  case  of  dispute, 
upon  circumstances,  such  as  the  purpose  for  which  they  were 
built,  the  uses  to  which  they  have  been  applied,  the  place  where 
situated,  and  the  character  of  the  structure.” 

Section  105  : “ The  keeping  of  a wharf  or  dock,  erected  and 
opened  to  the  public,  like  the  keeping  of  an  inn,  confers  a 
general  license  to  boats  and  vessels  to  occupy  it  for  lawful 
purposes — a license  which  can  be  terminated  only  by  notice  and 
request  to  remove  the  vessel.  When  thus  established,  the  owner 
at  common  law  is,  as  respects  the  public,  bound  to  keep  it  in 
good  repair  {Willey  v.  Allegheny  City  (1888),  118  Pa.  St.  490). 
In  view  of  these  obligations  on  the  part  of  the  owner  of  the 
wharf,  the  common  law  gave  him  the  right  to  distrain  for  his 
wharfage  or  toll  {Nicoll  v.  Gardner  (1835),  13  Wend.  289.)” 

As  already  stated,  an ' implied  invitation  to  unload  would 
have  been  sufficient  to  make  the  defendants  liable.  But  there 
was  an  express  contract  entered  into  between  the  plaintiff  and 
the  defendants,  represented  by  Boismier,  for  the  unloading  of 
the  caro;o  of  bricks  on  the  dock. 

Both  appeals  of  the  defendants  must  be  dismissed  and  the 
judgment  of  the  Court  below  affirmed  with  costs. 


D.  C. 

1901 

Thompson 

V. 

Town  of 
Sandwich. 

MacMahon,  J. 


Meredith,  C.J.  : — The  proper  inference  from  the  evidence 
is,  that,  by  the  construction  of  the  dock  and  the  passing  of  the 
by-law  establishing  tolls  for  the  use  of  it,  the  appellant  munici- 
pality invited  the  public  to  make  use  of  it  for  such  purposes  as 
public  docks  are  ordinarily  used  for,  and,  in  my  opinion,  if  it 
was  desired  to  limit  the  uses  to  which  the  dock  was  to  be  put 
below  that  standard,  it  was  incumbent  on  the  municipality  to 
make  that  known  in  some  public  way,  so  that  persons  desiring 
to  use  the  dock  would  have  notice  of  the  limited  use  for  whicli 
it  was  designed,  if  indeed  it  was  intended  to  limit  the  use  of  it, 
which  is  open  to  serious  question  upon  the  evidence. 

The  evidence  also  justifies  the  conclusion  that  the  mode 
adopted  by  tlie  master  of  the  vessel  of  unloading  the  bricks  and 
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piling  them  on  the  dock  was  that  usually  adopted  at  public 
docks. 

Such  being  the  result  of  the  evidence,  the  loss  of  the  bricks 
properly  falls  upon  the  appellants,  as  it  was  due  to  a breach  of 
the  duty  which  they  owed  to  the  respondent  as  one* of  the 
public  invited  to  use  the  dock  on  the  terms  of  the  by-law  of  the 
municipality. 


Lount,  J.,  concurred. 


E.  B.  B. 


D.  C. 

1900 


[DIVISIONAL  COURT.] 
Patterson  v.  Fanning. 


Oct.  30. 

Negligence — Horse  at  Large — Highway — Right  of  Action — By-law — Evidence. 


The  defendant  knew  that  the  fences  of  his  field  in  which  he  let  his  horses  loose 
were  not  in  proper  condition  ; and  owing  to  such  defect  the  horses  escaped 
on  to  the  public  streets  of  a city,  and  being  startled  into  running  by  mis- 
chievous conduct  of  a third  person,  knocked  the  female  plaintiff  down  and 
injured  her:  — 

Held  that  she  was  entitled  to  damages. 

Cox  V.  Burhidge  (1863),  13  C.B.N.S.  430,  discussed. 

In  such  a case  evidence  of  a by-law  of  the  municipality  against  running  at 
large  is  admissible  in  aid  of  the  plaintiff. 


This  was  an  action  for  damages  brought  by  husband  and  wife 
under  the  circumstances  set  out  in  the  judgment  of  Rose,  J., 
before  whom  it  was  tried  at  the  jury  sittings  at  Hamilton,  on 
October  1 6th,  1900. 


>S.  F.  Washington,  Q.C.,  for  plaintiffs. 

LyncJi  Staunton,  Q.C.,  and  E.  F.  Lazier,  for  defendant. 

October  80.  Rose,  J.  : — The  action  was  brought  to 
recover  damages  for  injuries  sustained  by  the  female  plaintiff  by 
reason  of  being  knocked  down  by  a liorse  alleged  to  belong  to 
tlie  defendant. 

88 le  cause  of  action  was  stated  in  two  ways. 

First,  tliat  the  defendant  was  the  owner  of  and  kept  a horse 
which  was  of  a fierce,  vicious  and  mischievous  nature  and 
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accustomed  to  attack  mankind,  and  the  defendant  was  well 
aware  of  the  fierce,  vicious  and  mischievous  nature  and  pro- 
pensity of  the  said  horse. 

The  second  ground  was  that  the  defendant  negligently  and 
unlawfully  and  contrary  to  the  by-laws  of  the  city  of  Hamilton 
in  that  behalf  allowed  his  horses  to  run.  at  large  without  being 
in  charge  of  any  person  upon  and  through  the  streets  of  the 
said  city  of  Hamilton,  and  while  so  running  at  large  one  of  the 
said  horses  ran  over  and  trampled  upon  the  plaintiff,  Susan 
Patterson. 

At  the  opening  of  the  case  the  plaintiffs  abandoned  the  first 
cause  of  action,  their  counsel  stating  that  he  would  be  unable 
to  prove  the  scienter. 

As  to  the  second  ground,  I ruled,  following  Cox  v.  Burbidge 
(1863),  13  C.B.N.S.  430,  that  assuming  that  there  was  a by-law 
regulating  the  running  of  horses  at  large,  and  that  the  defen- 
dant’s horses  were  running  at  large  in  contravention  of  such  by- 
la, w,  that  would  not  avail  the  plaintiffs.  See  also  Fawcett  v. 
The  York  and  North  Midland  R.  W.  Go.  (1851),  16  Q.B.  609  ; 
Zumstein  v.  Shwiimm  (1895),  22  A.R.  263,  at  p.  266  ; Ingham’s 
Law  of  Animals,  p.  663,  sec.  139  : Tompkins  v.  Brockville  Rink 
Co.  (1899),  31  O.R.  124.- 

The  action  then  proceeded  on  the  allegation  that  the  defen- 
dant had  his  horses  in  a field  not  properly  enclosed,  so  that  the 
horses  could  without  difficulty  leave  the  field  and  go  upon  the 
higliAvay. 

I think  there  was  evidence  to  go  to  the  jury  that  the  horses 
were,  or  at  least  the  horse  tiiat  did  the  injury  was,  the  defen- 
dant’s ; that  they  escaped  from  the  field  by  reason  of  insuffi- 
cient fencing ; that  being  upon  the  highway,  or  possibly  a 
common,  they  were  startled  by  a lad  into  running,  and  that 
while  so  running  they  went  upon  the  sidewalk  where  the  plain- 
tiff', Susan  Patterson,  was  walking,  and  one  of  the  liorses 
knocked  her  down. 

On  the  authority  of  Cox  v.  Bivrhidge,  supra,  I was  asked 
to  nonsuit.  I reserved  judgment  and  let  the  case  go  to  the 
jury,  wlio  found  answers  to  specific  questions. 

The  case  of  Chase  v.  McDonald  (1875),  25  C.P.  129,  escaped 
attention  upon  tlie  argument  before  me.  It  seems  to  me  tluit 
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this  case  cannot  be  distinguished  from  it.  It  was  there  held 
that  a declaration  that  the  defendant  was  possessed  of  a wild, 
vicious  and  mischievous  horse,  and  that  it  was  unsafe  and 
improper  to  permit  said  horse  to  go  through  or  run  at  large  on 
any  public  highway  or  to  go  and  be  at  large ; yet  the  defendant 
wrongfully  and  negligently  permitted  and  suffered  the  horse,  so 
being  wild,  vicious,  and  miscliievous  to  go,  rum  and  be  at  large 
on  the  public  highway  where  the  plaintiff  then  lawfully  was, 
and  whereby  the  said  horse  ran  at,  against,  and  jumped  upon  the 
plaintiff,  and  broke  his  leg  and  injured  him,  disclosed  no  cause 
of  action.  Hagarty,  C.J.,  in  delivering  judgment,  said  at  p. 
130:  “I  cannot  read  this  declaration  as  complaining  of  any- 
thing except  allowing  a horse  to  run  at  large  upon  a public 
highway,  having  strayed  upon  or  come  to  it  in  some  unexplained 
way.  It  does  not  in  any  way,  I think,  give  it  to  be  understood 
that  it  refers  to  or  complains  of  the  negligent  management  or 
user  of  a horse  by  the  defendant  on  a highway,  such  as  the 
common  case  of  a driver  or  rider  leaving  his  horse  temporarily 
without  control  on  a street  or  road. 

“ We  must  accept  the  statement  in  its  natural  and  ordinary 
meaning. 

“ The  statement  of  the  animal  being  ‘ wild,  vicious,  and 
mischievous,’  seems  to  have  no  point  unaccompanied  by  a 
scienter.  I think  I must  read  the  count  unaided  by  those 
words. 

“ Then  if  it  be  merely  the  case  of  a horse  being  allowed 
in  some  unexplained  way  to  go  astray  and  getting  upon  a liigh- 
way,  there  is  still  no  breach  of  duty  by  the  defendant  as  against 
the  plaintiff.  The  horse  may  be  a trespasser  on  the  road,  and 
tlie  owner  responsible  tlierefor.  He  would  also  be  responsible 
in  ti'espass  for  any  injury  to  land  or  crops  caused  by  tlie  horse.” 

The  learned  Chief  Justice  then  discussed  Cox  v.  Biirhidge, 
and  other  cases,  and  said:  “In  this  case  the  negligence  is 
charged  in  permitting  the  horse  to  ‘ go,  run,  and  be  at  large  upon 
the  highway  ” ; and  the  injury  is  stated  thus  : that  the  horse 
‘ran  at,  against,  and  jumped  upon  the  plaintiff.” 

It  certainly  would  have  added  nothing  to  the  declaration  if 
the  pleader  had  said  that  through  insutlicient  fencing  the  horses 
had  been  allowed  to  go  astray  and  get  upon  the  highway. 
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because  the  declaration  did  aver  that  the  defendant  negligently  C- 

permitted  the  horse  to  go  upon  the  highway.  I think,  there- 
fore,  that  I should  have  granted  the  motion  for  nonsuit.  PattefwSon 

But  even  if  I consider  the  case  in  the  light  of  the  answers  fanning. 
given  by  the  jury,  I think  the  plaintiffs  fail.  r~^j 

In  the  American  and  English  Encyclopoedia  of  Law,  2nd  ed., 
vol.  2,  p.  361,  suh.  nom.  “ Animals  on  Highway,”  it  is  said  : ''  At 
common  law  it  was  not  unlawful  for  horses  and  cattle  to  be  at 
large  on  the  highway,  and  the  owner  of  such  animals  was 
liable  only  for  such  damage  as  in  the  ordinary  sequence  of 
events  might  be  expected  to  occur  therefrom.” 

In  the  case  before  me  there  was  evidence  that  the  horses 
were  of  such  a disposition  and  so  quiet  that  the  defendant 
could  not  reasonably  be  held  to  have  expected  that  they  would 
run  down  the  plaintiff,  and  having  before  me  tlie  language  of 
Erie,  C.J.,  in  Cox  v.  Burhidge,  13  C.B.N.S.  at  p.  437,  namely, 

“ But  if  the  horse  does  something  which  is  quite  contrary  to  his 
ordinary  nature,  something  which  his  owner  has  no  cause  to 
expect  he  will  do,  he  has  the  same  sort  of  protection  that  the 
owner  of  a dog  has,”  I left  it  to  the  jury  to  say  whether  the 
defendant  had  any  reason  to  expect  that  the  horse  that  did  the 
injury  would  go  along  the  street  at  a higli  rate  of  speed,  and 
the  jury  answered  “ No.”  The  jury  found  that  the  negligence 
of  duty  on  the  part  of  the  defendant  was  “ in  letting  his  horses 
loose,  knowing  that  the  fence  was  not  in  proper  condition.” 

But  this,  in  view  of  the  decision  in  Chase  v.  McDonald,  does 
not,  I think,  help  the  plaintiffs. 

In  that  case  the  learned  Chief  Justice  clearly  drew  a dis- 
tinction between  a horse  getting  from  the  owner’s  premises  on 
the  highway  and  a horse  taken  upon  the  highway  by  the 
owner  ; and  this  is  a material  distinction  when  one  comes  to  read 
the  case  of  C'rawford  v.  Upper  (1889)  10.  A.R.  440,  whicli  was 
relied  upon  by  the  plaintiffs  as  shewing  a cause  of  action  here, 
and  Sullivan  v.  McWilliam  (1893)  20  A.K  627. 

In  the  light  of  the  cases  to  wliich  I liave  referred,  I tliere- 
fore  must  liold  that  tlie  fact  that  tlie  defendant’s  liorses  escaped 
from  his  premises  tlirougli  defective  fences  and  went  upon  the 
highway  and  there  were  startled  into  running  by  the  mis- 
chievous conduct  of  a third  person,  and  while  running  knocked 
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the  female  plaintiff  down  and  injured  her,  does  not  without 
more  disclose  any  cause  of  action,  and  that  the  action  must 
fail  and  must  be  dismissed  with  costs. 

Reference  may  be  had  to  the  American  and  English  Encyclo- 
poedia  of  Law,  2nd  ed.,  vol.  2,  pp.  361-364,  and  to  the  cases 
collected  at  p.  364  ; also  to  Ingham’s  Law  of  Animals,  especially 
at  p.  391,  sec.  94,  where  it  is  said:  “Except  in  the  case  of 
animals  ferce  naturce,  it  is  essential  to  shew  that  the  owner  or 
keeper  of  an  animal  knew  of  its  vicious  or  dangerous  disposi- 
tion ; otherwise  there  can  be  no  recovery  for  an  injury  committed 
by  it,”  citing  many  cases,  among  others  Cox  v.  Burhidge  and 
Chase  v.  McDonald. 

The  plaintiffs  appealed  to  the  Divisional  Court,  and  the 
appeal  was  argued  on  February  7th,  1901,  before  Boyd,  C.,  and 
Robertson,  J. 

Washington,  for  plaintiffs,  contended  that  what  would  not  be 
negligence  in  the  country  might  be  negligence  in  a town: 
Crawford  v.  Upper,  16  A.R.  440. 

Lynch  Staunton,  and  Lazier  were  then  called  on,  and 
contended  that  the  fact  of  a horse  being  on  the  street  is  no 
proof  of  negligence  in  absence  of  evidence  how  it  came  there, 
unless  there  be  harness  on  the  horse,  in  which  case  res  ipsa 
loquitur,  and  the  owner  must  explain  how  it  escaped  from  con- 
trol: Fletcher  v.  Rylands  (1866),  L.R.  1 Ex.  at  pp.  280-1  ; that 
unless  the  owner  knew  the  horse  to  be  vicious,  he  was  not 
responsible  for  its  injuring  a man  : Zumstein  v.  Shrumm,  22 
A.R.  263  ; Chase  v.  McDonald,  25  C.P.  129  ; Tillett  v.  Ward 
(1882),  10  Q.B.D.  17. 

[Boyd,  C.,  referred  to  Illidge  v.  Goodwin  (1831),  5 C.  & P. 
190]. 

WasJdngton,  in  reply,  contended  that  if  it  was  negligence  to 
allow  a harnessed  horse  to  stand  unhitched  and  unattended  on 
a street,  as  was  admitted,  it  was  e(pially  so  to  leave  a horse 
without  harness. 

February  2.  Boyd,  C: — Cox  v.  Burhidge,  13  C.B.N.S.  430 
was  a case  where  the  defendant’s  liorse  being  on  a highway 
kicked  a child  playing  there.  There  being  no  evidence  to  shew 
how  the  horse  got  to  the  spot,  or  that  the  defendant  knew  he 
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was  there,  or  that  the  defendant  knew  that  he  was  accustomed 
to  kick,  or  that  the  horse  was  accustomed  to  kick,  or  what 
induced  him  to  kick  the  child,  it  was  held  there  was  no  evi- 
dence from  which  a jury  would  be  justified  in  finding  that  the 
defendant  had  been  guilty  of  actionable  negligence  : Oliphant’s 
Law  of  Horses,  5th  ed.,  p.  305.  The  author  says  later:  ‘‘The 
apparent  reason  for  this  decision  being,  that  it  is  not  in  accor- 
dance with  the  ordinary  nature  of  horses  to  kick  human  beings:” 
ih.  p.  335.  As  put  by  Beven,  the  question  was  whether  the 
owner  of  an  animal  mansuetce  naturoe  is  liable  for  an  unex- 
plained kick : Negligence  in  Law,  2nd  ed.,  p.  96,  note. 

The  case  is  not  one  to  be  extended  to  the  actions  of  a horse 
let  loose  into  the  streets  of  a populous  city.  The  horse  in  Cox 
V.  Burbidge  was  apparently  grazing  quietly  in  an  unfrequented 
spot  recently  opened  to  the  public,  and  how  or  why  the  child 
received  the  kick  was  not  explained. 

Mr.  Justice  Cave  in  his  edition  of  Addison  on  Torts  (5th  ed., 
p.  110),  1879,  says : ‘‘  Where  an  animal  is  a trespasser,  the  fact 
that  an  injury  done  by  it  there  is  due  to  the  animal’s  vice  is 
immaterial.  The  owner  in  such  a case  is  liable  for  all  the 
damage  it  may  do,  whether  the  damage  is  such  as  may  reason- 
ably be  expected  from  the  nature  of  the  animal  or  is  due  to 
mischievous  propensities  of  which  the  owner  is  ignorant.”  He 
cites  in  note  Lee  v.  Riley  (1865),  18  C.B.N.S.  22,  and  Ellis  v. 
The  Loftus  Iron  Go.  (1874),  L.B.  10  C.P.  10,  and  adds:  “ These 
cases  are,  however,  not  easily  reconciled  with  that  of  Cox  v. 
Burbidge,  as  it  is  difficult  to  see  on  what  principle  the  owner 
of  a straying  horse  is  liable  if  the  horse  kicks  a man  in  a field 
but  not  liable  if  he  kicks  him  on  a public  road.”  The  view 
taken  by  Mr.  Justice  Cave  is  well  recognized  law  in  the  United 
States:  see  Spring  Co.  v.  Edgar  (1878),  99  U.S.  654,  per  Clif- 
ford, J. 

In  Lee  v.  Riley,  Montague  Smitli,  J.,  said:  “The  foundation 
of  the  action  is  negligence  on  the  part  of  the  defendant  in 
omitting  properly  to  keep  up  Ins  fences,  by  means  of  which  liis 
mare  strayed  into  the  close  of  tlie  plaintiffi  and  injured  his 
horse.  . . It  was  througli  liis  negligence  tliat  tlie  liorse 

and  the  mare  came  together,  and  tl\e  damage  complained  of  was 
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the  result  of  that  meeting.”  That  line  of  argument  is  quite, 
applicable  to  the  present  case. 

In  Jones  v.  Owen  (1871),  24  L.T.N.S.  587,  the  defendant  was 
held  guilty  of  negligence  in  that  his  two  greyhounds,  coupled 
together,  rushed  against  the  plaintiff  on  the  highway  and 
knocked  him  down,  so  that  his  leg  was  broken.  The  negligence, 
as  stated  by  Willes,  J.,  was  in  allowing  the  greyhounds  to  run 
about  coupled  together  on  a high  road  near  a town  without  pro- 
tection or  restraint.  “The  cause  of  the  accident  was  partly  an 
act  of  their  master  as  well  as  of  these  dogs.  We  are  dealing 
with  a state  of  things,  in  consequence  of  which  the  dogs  might 
injure  themselves.”  . . There  is  “the  common  knowledge 

of  the  tendency  of  coupled  greyhounds  to  rush,  and  the  [jury] 
may  well  say  they  ought  to  be  allowed  on  a high  road  only 
with  some  one  to  lead  them,  on  account  of  the  probability  of 
injuring,  not  only  themselves, but  also  the  people  lawfully  using 
the  high  road.” 

The  reason  of  this  decision  is  equally  applicable  to  the  pre- 
sent situation.  Any  one  may  infer  that  if  a horse  is  let  loose 
into  a public  street  of  a city  the  sights  and  sounds  are  such  as 
to  cause  him  to  quicken  his  gait,  to  make  him  run,  and  attempts 
to  stop  him  will  only  make  him  go  faster,  so  that  he  will  gallop 
into  and  over  everything  in  his  way.  This  is  such  a natural 
result  that  it  might  be  expected  to  happen  in  the  given  case. 
See  Halestrap  v.  Gregory,  [1895],  1 Q.B.  561. 

It  would  appear  to  be  no  unreasonable  view  of  the  law  to 
hold  that  if  a man  deliberately  turns  his  horse  loose  into  the 
public  street  of  a city  or  other  frequented  place  he  should  be 
held  civilly  liable  for  all  damage  done  by  the  horse  to  the  person 
or  property  of  others.  This  is  quite  analogous  in  principle  with 
the  ruling  of  Tindal,  C.J.,  in  Illidge  v.  Goodwin,  5 C.  & P.  190, 
that  “ if  a man  chooses  to  leave  a horse  and  cart  standing  in  the 
street  he  must  take  the  risk  of  any  mischief  that  may  be  done.” 
The  same  rule  should  apply  whether  the  man  let  his  horse 
escape  deliberately  or  carelessly,  as  in  this  case  : it  is  for  the 
jury  to  say  in  each  case  whether  he  has  been  negligent  in  caus- 
ing his  animal  to  become  a trespasser. 

In  Tillett  v.  Ward,  10  Q.B.D.  17,  Stephen,  J.,  says,  at 
p.  20 : “ When  a man  has  placed  his  cattle  in  a field  it  is 
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his  duty  to  keep  them  from  trespassing  on  the  land  of  his 
neighbours,  but  while  he  is  driving  them  upon  the  highway  he 
is  not  responsible  (without  proof  of  negligence  on  his  part)  for 
any  injury  they  may  do  upon  the  highway,  for  they  cannot 
then  be  said  to  be  trespassing.’' 

It  is  said  in  Beven  on  Negligence,  2nd  ed.,  at  p.  637  : 
“ Where  there  is  actual  negligence,  though  no  knowledge  of 
vicious  disposition,  it  seems  that  an  action  lies,  otherwise,  the 
owner  of  an  animal  would  be  in  a better  position  than  other 
people.”  The  point  does  not  appear  to  be  decided.  Maule,  J., 
in  Card  v.  Case  (1848),  5 C.B.  at  p.  634,  alludes  to  it : “ It  may 
be  that  the  allegation  of  negligence,  coupled  with  the  conse- 
quent damage  to  the  plaintiff,  would  shew  a cause  of  action.” 

(Compare  Cox  v.  Burbidge,  13  C.B.N.S.  430  with  Dawson 
V.  Chamney  (1843),  5 Q.B.  164,  as  to  the  kick  of  a horse  being 
actionable  or  not  according  to  circumstances). 

The  American  laws  seem  uniform  in  favour  of  liability  in 
such  a case  as  that  in  hand.  I note  some  of  the  more  impor- 
tant. If  the  owner  of  a horse  suffers  it  to  go  at  large  in  the 
streets  of  a populous  city  he  is  answerable  for  a personal  injury 
done  by  it  to  an  individual,  without  proof  that  he  knew  that 
the  horse  was  vicious:  Goodman  v.  Gay  (1850),  15  Pa.  188. 
To  the  same  effect  Decker  v.  Gammon  (1857),  44  Maine  at  p. 
329;  Barnes  v.  Chapin  (1862),  4 Allen  (Mass.)  444,  and 
Wasmnth  v.  Butler  (1895),  86  Hun  N.Y.  1.  So  also  is  Dickson 
V.  McCoy  (1868),  39  N.Y.  400.  In  this  case  Dwight,  J.,  said  : 
“ If  the  most  gentle  horse  be  driven  so  negligently  as  to  do 
injury  to  persons  or  property,  the  owner  or  driver  will  be 
responsible.  Certainly,  not  less  so  if  the  horse  be  negligently 
turned  loose  in  the  street  without  restraint  or  control.”  And  in 
the  Pennsylvania  case  first  cited  it  was  observed  that  in  streets 
of  populous  cites  there  must  be  danger  arising  even  from  the 
nature  and  disposition  of  the  horse  to  gambol  and  plunge  and 
kick  up  his  heels,  and  that  it  necessarily  results  from  the  nature 
and  habits  of  the  animal  that  he,  when  loose,  becomes  dangerous 
to  a greater  or  lesser  degree  in  the  confined  streets  of  a populous 
place. 

The  latest  American  case  is  Stern  v.  Ho  ffman  Brewing  Co. 
(1899),  56  N.Y.  Supp.  188,  in  which  Dickson  v.  McCoy  is  fol- 
lowed. 
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The  same  statutory  doctrine  has  been  laid  down  by  eminent 
judges  in  another  important  dependency  of  Great  Britain  where 
English  law  obtains  as  here.  In  cases  where  Oox  v.  Burbidge 
was  cited  it  was  held  that  proof  of  scienter  was  not  necessary 
when  the  owner  of  the  horse  negligently  turns  it  loose  in  a 
public  place  : Southall  v.  Jones  (1879),  5 V.L.R.  402, Stawell, 
C.J.,  and  full  Court,  and  jper  Williams,  J.,  in  Waugh  y.  Mont- 
gomery (1882),  8 V.L.R.  290. 

I am  disposed  to  hold  that  proof  of  the  by-law  preventing 
owners  from  letting  horses  loose  on  the  streets  should  have  been 
admitted  for  evidential  purposes.  The  by-law  was  binding 
on  both  parties  to  this  litigation,  and  it  aided  in  the  proof  tha't 
the  horse  was  a trespasser  on  the  street  through  the  default  of 
its  owner.  The  defendant  was  therefore  guilty  of  an  act  of 
negligence  by  which  the  horse  was  let  loose  on  a street  and 
wrongfully  came  upon  and  injured  the  plaintiff,  a result  which 
would  not  have  happened  but  for  the  initial  negligence  of  the 
defendant. 

It  is  suggested  in  Cox  v.  Burbidge  that  the  horse  illegally 
on  the  highway  becomes  a nuisance.  In  this  view  the  by-law 
should  be  in  evidence  to  shew  that  the  act  in  dispute  in  letting 
the  horse  there  was  contrary  to  the  law.  Then,  according  to 
the  familiar  doctrine,  if  the  public  nuisance  becomes  a matter  of 
private  particular  injury  there  is  the  right  of  civil  action  in 
respect  of  it  to  the  person  peculiarly  affected.  Certainly  the 
horse  was  none  the  less  a nuisance  when  it  became  a galloping 
miscliief  which  overturned  the  plaintiff. 

The  judgment  should  be  reversed,  and  entered  for  the  plain- 
tiff with  assessed  damages  and  costs  of  action  and  appeal. 

Robertson,  J.  ; — The  jury  found  that  the  defendant  was 
guilty  of  neglect  of  duty  in  letting  his  horse  loose,  knowing 
that  the  fence  was  not  in  proper  condition. 

I think  that  makes  out  a case  of  actionable  negligence. 
The  horse,  through  this  negligence,  was  at  large  upon  the  street 
or  public  highway.  Could  it  be  determined,  had  the  defendant 
or  owner  been  riding  or  driving  him  and  had  negligently 
allowed  the  horse  to  run  down  the  plaintiff,  that  the  defendant 
or  owner  would  not  be  lialde  ? I cannot  see  on  what  principle 
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it  could  be  held  that  there  would  not  be  liability.  Horses  or 
cattle  running  at  large  on  the  public  highway  are  trespassers. 
They  have  no  right  there  except  when  in  charge,  and  for  the 
purpose  of  passing  and  repassing.  All  persons  have  an 
undoubted  right  to  the  reasonable  use  of  the  highway  in  going 
from  one  part  of  the  city,  town,  or  country  to  another  ; and 
are  entitled  to  be  protected  or  compensated  against  injury 
caused  by  the  negligence  of  the  owner.  I don’t  intend  to  con- 
vey the  idea  that  if  it  had  not  been  found  by  the  jury  that  it 
was  owing  to  the  negligence  of  the  owner  that  the  horse  was  at 
large,  the  plaintiff  could  have  recovered. 

The  defendant  relied  on  Cox  v.  Burhidge,  13  C.B.N.S.  430, 
and  it  is  upon  the  authority  of  that  case  that  the  late  lamented 
Mr.  Justice  Rose  founded  his  judgment  of  nonsuit  now  appealed 
against.  The  head  note  of  that  case  is  as  follows  : “ The  defen- 
dant’s horse,  being  on  a highway,  kicked  the  plaintiff,  a child 
who  was  playing  there.  There  was  no  evidence  to  shew  how 
the  horse  came  on  the  spot,  or  what  induced  him  to  kick  the 
child,  or  that  he  was  accustomed  to  kick.  Held,  no  evidence 
from  which  a jury  would  be  justified  in  inferring  that  the 
defendant  had  been  guilty  of  actionable  negligence.” 

. This  case  is  in  accord  with  the  late  case  of  The  Canadian 
Coloured  Cotton  Co.  v.  Kervin  (1899),  29  S.C.R.  478,  where  the 
plaintiff  failed  because  of  the  absence  of  evidence  that  the 
negligence  charged  was  the  cause  of  the  accident.  In  the  Cox 
case  ‘‘  The  simple  fact  found  is,  that  the  horse  was  on  the  high- 
way. He  may  have  been  there  without  any  negligence  of  the 
owner ; he  might  have  been  put  there  by  a stranger,  or  might 
have  escaped  from  some  enclosed  place  without  the  owner’s 
knowledge  ” : 'per  Erie,  C.J.  at  p.  436.  And  for  all  that 
appeared  the  child  may  have  gone  up  to  the  horse  and  taken 
it  by  the  tail,  or  touched  one  of  its  legs,  or  in  some  other  way 
interfered  with  it,  the  natural  consequence  of  which,  in  all 
probability,  would  be  that  the  horse  would  kick  out  and  strike 
the  child.  But  that  is  not  this  case ; here  negligence  is 
found  by  the  jury,  and  the  plaintiff  did  all  she  could  to  escape 
from  the  horse,  which  actually  pursued  her.  It  is  quite 
unnecessary  for  me  to  pursue  the  matter  or  the  question 
involved  further,  in  the  face  of  the  exhaustive  judgment  given 
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by  the  learned  Chancellor,  and  the  authorities  referred  to  by 
him,  nearly  all  of  which  I have  considered.  I agree,  therefore, 
that  the  appeal  must  be  allowed,  the  judgment  for  defendant 
set  aside,  and  judgment  for  the  plaintiff  for  the  full  amount  of 
the  damages  assessed  by  the  jury,  with  full  costs  of  the  action 
and  of  the  appeal,  entered  for  plaintiff. 

A.  H.  F.  L. 


[IN  THE  COURT  OF  APPEAL.] 


C.  A. 

1901 

March  2. 


Fenton  v.  Macdonald. 

Defamation — Libel — Privilege — Malice. 

A niece  wrote  to  her  aunt,  with  whom  she  was  on  terms  of  great  intimacy  and 
whom  she  was  in  the  habit  of  staying  with,  a letter  making,  on  the  authority 
of  a correspondent,  statements  derogatory  to  the  character  of  a clergyman 
well  known  to  niece  and  aunt,  who  was  a frequent  visitor  at  the  aunt’s  house, 
and  it  was  alleged  on  the  one  side  and  denied  on  the  other  that  in  the  letter, 
which  had  been  destroyed,  the  niece  told  the  aunt  “to  spread  this  about 
town  at  once  : ” — 

Held,  that  such  a moral  and  social  duty  existed  as  made  the  communication  a 
privileged  one  ; and  that  though  a direction  to  spread  the  statement  about 
would  be  some  evidence  of  malice,  it  should  have  been  left  to  the  jury  to  say 
whether  that  direction  had  been  in  fact  given. 

Judgment  of  Robertson,  J.,  reversed. 


An  appeal  by  the  defendants  from  the  judgment  at  the  trial 
was  argued  before  Osler,  Maclennan,  Moss,  and  Lister,  JJ.A., 
on  the  16th  and  I7th  of  October,  1900.  The  facts  are  stated 
in  the  judgment. 

Johnston,  Q.C.,  and  H.  M.  Mowat,  Q.C.,  for  the  appellants. 

A.  Monro  Grier,  for  the  respondent. 


March  2.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.  : — The  action  is  for  libel,  and  was  tried  before 
Robertson,  J.,  with  a jury,  who  found  for  the  plaintiff  with  a 
verdict  for  $750. 

Tlie  statement  of  claim  alleges  that  the  defendant  Lily 
Macdonald  wrote  and  published  to  the  defendant  Isabella 
Macdonald  the  libel  complained  of,  and  that  the  latter  after- 
wards, at  the  request  of  her  co-defendant  and  at  her  own 
instance,  published  the  same  to  persons  named  and  others.  The 
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claim  also  contains  a charge  for  slander  against  the  defendant 
Isabella  Macdonald  in  repeating  and  stating  the  substantial 
contents  of  the  letter  to  various  persons. 

The  defendants  set  up  several  sj^ecial  grounds  of  defence 
upon  which  nothing  turns.  They  also  deny  publication  and 
malice,  and  allege  that  if  they,  or  either  of  them,  did  publish 
the  libel  the  publication  was  privileged. 

The  plaintiff  is  a clerk  in  holy  orders  who  formerly  resided 
in  Eno^land  and  exercised  the  duties  of  his  office  in  various 
dioceses  there.  He  resigned  his  last  curacy  and  came  to  Canada 
for  his  health  in  1896.  Though  never  formally  licensed  he  for 
some  time  did  official  duty  in  Gananoque  as  assistant  in  that 
parish  by  permission  of  the  Archbishop  of  Ontario.  While  liv- 
ing in  Gananoque  he  was  in  the  habit  of  visiting  at  the  house 
of  the  defendant  Isabella  Macdonald  [^and  her  father,  and  other 
residents  of  the  town.  The  defendant  Lily  Macdonald  is  a 
niece  of  the  other  defendant.  She  lives  in  New  York,  but 
from  time  to  time  visited  her  relations  in  Gananoque,  and 
knew  that  the  plaintiff  was  a friend  or  acquaintance  of  her 
aunt  and  grandfather.  There  was  no  reason  to  suppose  that 
there  was  anything  wrong  in  his  antecedents,  as  a clergyman  or 
otherwise,  while  in  England  or  elsewhere,  but  in  April  or 
May,  1898,  the  defendant  Lily  wrote  to  a Mr.  Stewart,  a 
clergyman  in  Birkenhead,  England,  whom  she  knew,  and  with 
whom  she  was  in  the  habit  of  corresponding,  asking  him  to 
“ tell  her  something  about  ” the  plaintiff.  In  reply  she  received 
a letter,  an  extract  from  which  she  communicated  in  a letter 
to  her  aunt,  the  defendant  Isabella.  Her  letter  constitutes 
the  libel  complained  of,  and  as  set  forth  in  the  statement 
of  claim  it  is  as  follows  : ''  About  Mr.  Fenton,  I have  heard  from 
Mr.  Hylton  Stewart.  To  be  exact,  I copy  his  words  : ‘ Curiously 
enough  Judge  Macdonald  on  leaving  England  asked  about  this 
Mr.  Fenton,  of  Birkenhead.  I have  found  out  a little  more 
about  him  since.  The  family  accounts  that  he  gives  of  himself 
are  right  enough,  but  he  is  on  our  clerical  black  list.  I find 
this  means  that  he  is  neither  a desirable  acquaintance  nor  a 
very  reputable  parson.  So  you  had  better  tell  your  friends  to 
steer  clear  of  him.’  So  now  Aunt  Belle,  you  can  just  spread 
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this  about  the  town  at  once,  for  if  you  don’t,  I will  when  I 
come.” 

The  letters  of  the  defendant  Lily  and  her  English  cor- 
respondent were  not  produced,  but  the  accuracy  of  the  extract 
was  not  denied.  The  language  of  her  own  letter  was  said  by 
one  witness  to  whom  it  had  been  shewn  to  be  substantially  what 
was  set  forth  in  the  statement  of  claim,  except  that  the  words 
“ So  now  Aunt  Belle,”  were  not  used.  Another  witness, 
to  whom  the  letter  had  also  been  shewn,  thought  that  the  words 
added  after  the  extract  were  “ You  might  as  well  let  the  people 
know  this,  for  if  you  do  not  I will  tell  it  myself  when  I come 
up.” 

The  letter  was  proved  to  have  been  shewn  by  the  defendant 
Isabella  to  Mrs.  Eleanor  Brough,  the  housekeeper  at  her  house, 
and  to  a Mrs.  Byers,  of  Gananoque.  She  also  told  a Mrs. 
Turner,  of  Gananoque,  and  Mrs.  Macdonald,  of  Winnipeg,  and 
others,  that  she  had  received  a letter  from  her  co-defendant  in 
which  she  stated  that  she  (the  defendant  Lily)  had  received  a 
letter  from  Mr.  Stewart,  of  Birkenhead,  in  which  Mr.  Stewart 
warned  her  against  having  anything  to  do  with  the  plaintiff — 
meeting  him  socially — and  that  his  name  was  on  the  clerical 
black  list. 

The  defendant  Isabella  admitted  that  she  had  spoken  to  two 
or  three  persons  outside  her  own  household  of  the  news  the 
letter  contained.  She  refused  to  answer  the  question  whether 
the  letter  itself  asked  her  to  spread  the  news. 

At  the  close  of  the  plaintiff’s  case  counsel  for  the  defen- 
dants moved  for  a nonsuit  on  the  ground  that  as  regards  the 
defendant  Lily  the  letter  to  the  defendant  Isabella  was  privileged, 
having  been  written  in  the  discharge  of  a duty  arising  from 
confidential  relationship  between  the  parties,  who  were  relations 
and  intimate  friends  ; that  she  had  a right  and  duty  to  warn 
her  of  what  she  had  heard  from  a respectable  source  concerning 
a person  who  was  in  the  habit  of  visiting  at  her  house;  that  no 
malice  was  shewn  on  the  part  of  that  defendant,  and  she  had 
not  exceeded  her  duty  in  writing  as  she  did.  And  as  to  the 
defendant  Isabella,  that  any  publication  by  her  was  also 
privileged  for  the  same  reasons  : to  Mrs.  Brough  because  she  was 
a member  of  her  household  ; and  that  she  had,  in  fact,  not 


ONTARIO  LAW  REPORTS. 


425 


!•] 


published  or  authorized  the  publication  to  Mrs.  Byers  ; that 
what  was  said  by  her  to  others  of  the  news  the  letter  contained 
was  at  the  most  slander,  not  actionable  without  proof  of  special 
damage,  and  that  there  was  no  evidence  of  malice. 

The  learned  Judge  ruled  that  as  between  the  defendant  Lily 
and  her  co-defendant  the  communication  was  not  privileged ; 
that  the  writer  was  not  within  the  class  of  persons  who  had  a 
right  or  duty  to  make  such  a communication,  and  even  if  she 
were,  that  in  the  language  of  the  letter,  in  telling  the  recipient 
to  spread  the  news,  there  was  evidence  of  express  malice,  des- 
tructive of  the  privilege.  As  to  the  defendant  Isabella  : she 
published  the  letter  on  the  authority  of  her  co-defendant,  and 
the  publication  by  her  also  was  not  privileged.  The  motion  for 
nonsuit  was  over-ruled.  Evidence  was  then  given  by  the 
defence,  and  in  the  course  of  the  cross-examination  of  the 
defendant  Lily  a letter  was  put  into  her  hands,  said  to  have 
been  written  by  the  Rev.  Hylton  Stewart  to  the  plaintiff, 
in  answer  to  a letter  from  him  on  the  subject  of  the  alleged 
libel.  In  this  letter  Stewart  made  certain  statements  as  to 
what  the  defendant  Lily  had  written  to  him  concerning  the 
plaintiff,  and  also  said  that  he  considered  his  letter  to  her  con- 
fidential and  that  she  had  no  right  to  quote  a word  of  it.  The 
admission  of  this  letter,  or  an  extract  from  it,  as  evidence  was 
duly  objected  to. 

In  his  charge  the  learned  Judge  commented  upon  this  letter 
at  some  length  and  added,  “ Now  that  is  what  Mr.  Hylton 
Stewart,  who  wrote  this  letter  to  Miss  Lily  Macdonald  as  private 
and  confidential,  thinks  of  Miss  Lily  for  having  made  use  of  it 
to  libel  Mr.  Fenton.” 

In  this,  and  in  several  other  particulars,  which  I shall 
presently  briefly  allude  to,  the  defendant’s  junior  counsel 
objected  to  the  charge. 

It  is,  I must  say,  not  without  regret  that,  upon  a careful 
review  of  the  proceedings  at  the  trial,  I feel  compelled  to  hold 
that  the  verdict  must  be  set  aside.  The  defendants  made  no 
attempt  to  justify  what  had  been  said  and  published  by  them, 
and  no  doubt  they  were  not  bound  to  do  so,  but  the  plaintiff 
was  subjected  to  a most  searching  and,  it  must  be  said,  offensive 
cross-examination  in  which  nothino-  was  elicited  to  his  detri- 
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ment.  Offers  of  subsequent  letters  to  shew  that  Stewart,  the 
writer  of  the  letter  to  the  defendant  Lily,  had  been  mistaken 
were  rejected,  as,  no  doubt,  the  defendants  had  the  right  to 
reject  them,  and  a suggestion  that  the  defendants  should 
apologize  and  pay  costs  was  repudiated,  although  that  was 
obviously  the  sensible  and  prudent  course  to  have  adopted.  It 
was,  nevertheless,  the  right  of  the  defendants  to  have  the  case 
tried  regularly,  and  if  plain  errors  occurred  which  were  properly 
objected  to,  the  case  must  go  before  another  jury. 

, Now  the  admission  of  the  letter  from  Hylton  Stewart  to  the 
plaintiff  was  improper.  It  could  not  be  made  evidence  merely 
because  one  of  the  defendants  proved  the  handwriting,  any 
more  than  if  the  plaintiff  himself  or  another  witness  had  done 
so.  Its  admission,  and  the  learned  trial  Judge’s  comments 
thereon,  were  well  calculated  to  prejudice  the  defendants  before 
the  jury.  It  is  true  that  after  a prolonged  discussion  of  the 
objections  to  the  charge  in  this  and  other  respects  the  learned 
Judge  became  convinced  that  the  letter  ought  not  to  have  been 
admitted,  and  recalled  the  jury  and  told  them  that  they  were 
not  to  pay  any  attention  to  the  letter  or  to  his  remarks  thereon. 
The  mischief,  however,  had  been  done.  On  the  jury  being  then 
asked  if  they  had  anything  to  say,  said  : “ The  question  now  is 
as  to  the  amount  of  damages  altogether.  The  jury  is  already 
agreed — we  will  only  take  a few  minutes  to  decide.” 

The  charge  was  open  to  other  serious  objections  which  were 
duly  taken  at  the  proper  time  but  were  over-ruled. 

So  far  as  the  action  is  for  libel,  the  first  question  was 
whether  the  occasion  on  which  the  communication  was  made 
was  privileged,  and,  if  it  was,  then  whether  the  communication 
was  fairly  warranted  by  tlie  occasion  and  not  proved  to  have 
been  used  maliciously.  If  the  occasion  was  privileged  that 
rebutted  the  inference  of  malice  which  would  primd  fade  arise 
and  cast  upon  the  plaintiff  the  onus  of  proving  express  malice. 
There  are  expressions  in  the  ruling  on  the  motion  for  nonsuit, 
and  also  in  the  charge,  which  indicate  that  the  learned  Judge 
thought  that  the  occasion  was  not  privileged,  but  as  he  evidently 
thought  that  the  onus  of  proving  malice  was  on  the  plaintiff, 
lie  could  not  very  well  have  intended  so  to  rule,  though  the  case 
was  not  presented  very  clearly  on  this  point  to  the  jury.  Hav- 
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ing  regard  to  the  relationship  Avhich  existed  between  the  defen-  C.  A. 
dants,  and  to  the  fact  that  the  defendant  Lily  was  in  the  habit 
of  visiting  the  other  defendant  at  her  residence  at  Gananoque  Fenton 
and  met  the  plaintiff  there,  and  that  the  defendant  Isabella  Macdonald 
would  naturally  have  an  interest  in  knowing  the  character  of  a 

, . , ” . . Osier,  J.A. 

person,  especially  a clergyman,  received^on  terms  of  intimacy  at 
her  house,  I think  there  was  that  kind  of  “moral  and  social 
duty  of  imperfect  obligation  ” resting  upon  the  younger  defen- 
dant to  communicate  to  her  relative  what  she  had  learned 
regarding  the  plaintiff,  which  would  make  the  occasion  of  doing 
so  a privileged  occasion  within  the  meaning  of  the  authorities. 

It  therefore  rested  upon  plaintiff  to  prove  actual  malice  and 
thus  to  shew  that  the  communication  was  deprived  of  the 
privilege  it  would  otherwise  have  had  as  being  made  on  the 
privileged  occasion ; in  other  words,  that  the  occasion  was  not 
used  in  a privileged  way.  The  law  on  this  point  is  well  settled, 

•and  it  is  only  necessary  to  refer  to  such  cases  as  Clark  v.  Moly- 
neux  (1877),  3 Q.B.D.  237;  Jenoure  v.  Delmege,  [1891]  A. C. 

73;  Stuart  v.  Bell,  [1891]  2 Q.B.  341;  Todd  v.  Bun,  Wiman 
& Co.  (1888),  15  A.K.  85  ; Mclntee  v.  McCulloch  (1864),  2 E.  & 

A.  390  ; Tench  v.  Great  Western  R.W.  Co.  (1873),  33  U.C.R.  8. 

I think  also  that  the  learned  Judge  would  have  been  right 
in  saying  to  the  jury  that  if  they  were  satisfied  that  the  letter 
contained  in  substance  the  words  set  forth  in  the  statement  of 
claim  as  to  repeating  the  charge,  there  was  evidence  from  which 
they  might  infer  actual  malice,  in  authorizing  a needlessly 
extensive  publication  of  the  libel.  There  was,  however,  some 
room  for  doubt  as  to  what  the  words  actually  were,  and  it 
should  have  been  left  to  the  jury  to  say  what  were  the  words 
used  instead  of  amplifying  them  and  putting  what  the  defendant 
Lily  said  in  more  absolute  and  unqualified  language  than 
may  have  been  actually  used  by  her. 

I am  not  satisfied  that  there  was  proof  of  actual  publica- 
tion of  the  libel  on  more  than  three  occasions,  viz.,  to  Isabella 
Macdonald  and  to  Mrs.  Brough  and  Mrs.  Byers,  and  there  was 
evidence  for  the  jury  that  these  were  authorized  by  the  defen- 
dant Lily:  Whitney  v.  Moignard  (1890),  24  Q.B.D.  630; 

Starkie,  p.  828. 
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There  were  other  occasions  on  which  the  defendant  Isabella 
made  statements  to  Mrs.  Turner,  Mrs.  Sarah  Macdonald  and  Mrs. 
Carroll  of  the  news  which  the  letter  contained,  and  these  all 
appear  to  have  been  left  to  the  jury  as  evidence  of  publication 
of  the  libel,  though  the  letter  was  not  then  present,  nor  read, 
nor  its  language  quoted  as  a whole.  Probably  this  would  make 
little  difference  in  the  question  of  damages,  or  in  the  liability  of 
the  defendants  severally,  but  so  far  as  a cause  of  action  for 
slander  was  proved,  whether  against  Lily  for  authorizing  it  or 
the  defendant  Isabella  for  uttering  it,  the  action  was  several  and 
the  damages  several,  and  this,  and  the  rule  as  to  damages  in  such 
cases,  should  have  been  explained  to  the  jury:  Odgers,  3rd  ed., 
p.  430  ; Townshend  on  Libel,  4th  ed.,  secs.  118,  99;  Carrier  v. 
Garrant  (1873),  23  C.P.  276. 

The  jury  were  also  told  in  reference  to  the  defendant  Lily 
Macdonald:  “But  you  will  remember  that  she  has  not  proven 
that  she  got  any  such  words  at  all  (i.e,  those  she  quoted  as  from' 
Hylton  Stewart’s  letter).  She  has  not  shewn  the  letter ; she 
does  not  produce  it  as  she  should  have  done.  So  far  as  the  case 
goes  we  ma}^  say  that  this  is  manufactured  out  of  whole  cloth. 
I do  not  pretend  to  say  so,  but  it  is  for  you  to  say  whether  she 
was  justified  in  saying  what  she  did  at  all  with  reference  to 
what  she  repeated  from  Hylton  Stewart.” 

I have  read  the  learned  Judge’s  charge  several  times  to  see 
whether  the  passage  I have  quoted  could  possibly  have  referred 
to  something  else.  There  is  a slip  or  error  here  which  I confess 
I do  not  understand,  for  it  was  proved  distinctly  by  the  defendant 
Lily,  and  was  not  disputed,  that  she  had  received  such  a letter 
and  that  it  had  been  lost  or  destroyed.  If  the  quotation  was 
a mere  invention  on  her  part  there  was  of  course  an  end  of 
all  question  of  privilege,  and  the  plainest  proof  of  actual  malice. 
The  learned  Judge  returns  to  the  point  again  after  having  com- 
mented upon  the  letter  : “Now  this  is  what  Lily  says  Hylton 
Stewart  told  her.  Unfortunately  she  has  not  produced  the  letter, 
and  if  she  had  produced  it  she  would  be  obliged  even  then, 
though  it  would  be  something  in  mitigation  of  damages  perhaps, 
she  would  have  to  prove  that  it  was  true,  or  Mr.  Hylton  Stewart 
would  have  to  prove  that  it  was  true  because  his  statement 
would  not  be  evidence  against  the  plaintiff  at  all.”  It  can 
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hardly  be  necessary  to  point  out  how  damaging  all  these  com- 
ments must  have  been  to  the  defendants’  case  as  regards  evi- 
dence of  malice  and  on  the  question  of  damages.  They  were 
not  justified  by  the  evidence,  and  may  have  affected  the  minds  of 
the  jury  prejudicially  to  the  defendant:  Bray  y.  Ford, 

A.C.  44. 

It  is  unnecessary  to  refer  to  other  objections  in  detail. 
It  is  enough  to  say  that  those  which  I have  dealt  with  are  well 
founded;  a substantial  wrong  or  miscarriage  has  occurred  within 
the  meaning  of  Rule  785,  and  the  result  is  that  the  verdict  must 
be  set  aside  and  a new  trial  directed.  The  costs  of  the  appeal 
may  be  made  costs  to  the  defendants  in  any  event  of  the  cause. 
The  costs  of  the  last  trial  are  to  be  disposed  of  by  the  trial 
Judge  at  the  next  trial  with  the  other  costs  in  the  cause. 

I refer  to  the  following  cases  : Botterill  v.  Why tehead  (1S7 9), 
41  L.T.N.S.  588;  Gilpin  v.  Fowler  (1854),  9 Exch.  615;  Jones 
V.  Thomas  (1885),  53  L.T.N.S.  678  ; Aberdein  v.  Macleay  (1893), 
9 Times  L.R.  539  ; Praed  v.  Graham  (1889),  24  Q.B.D.  53  ; 
Cooke  Y.Wildes  (1855),  5 E.  & B.  328  ; Parkes  v.  Prescott  (1869), 
L.R.  4 Ex.  169;  Odgers,  3rd  ed.,  pp.  180,  177,  169,  170,  171; 
Starkie  (1891  ed.),  pp.  284-5,  322,  5,  6,  453,  6. 

Appeal  allowed. 
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[IN  THE  COURT  OF  APPEAL.] 
Kennedy  v.  Gaudaur. 

Mar.  13. 

Partnership — Dissolution — Accounts. 

One  of  two  partners  at  will  in  an  hotel  business  agreed  to  sell  his  interest  to  a 
third  person  and  then  went  away  to  another  Province.  The  purchaser 
refused  to  complete  because  of  the  alleged  non-compliance  with  certain  con- 
ditions, and  the  vendor  brought  this  action  claiming  as  against  him  specific 
performance,  and,  in  the  alternative,  as  against  his  partner,  who  had  con- 
tinued to  carry  on  the  business,  a dissolution  of  the  partnership  : — 

Held,  upon  the  evidence,  that  the  vendor  was  not  entitled  to  specific  perform- 
ance ; that  his  withdrawal  was  absolute  and  not  conditional  upon  completion 
of  the  purchase ; that  the  withdrawal  had  worked  4 dissolution  ; and  that 
the  partnership  accounts  should  be  taken  as  of  the  date  of  the  withdrawal, 
and  an  opportunity  given  to  the  continuing  partner  of  acquiring  the  interest 
of  the  vendor  as  at  that  date. 

Judgment  of  a Divisional  Court  reversed. 

Appeal  by  the  defendant  Gandanr  from  the  judgment  of  a 
Divisional  Court  [Boyd,  C.,  and  Ferguson,  J.] 

The  plaintiff  and  the  defendant  Gaudaur  carried  on  a hotel 
business  at  Rat  Portage  in  partnership,  under  an  agreement 
made  on  the  13th  of  May,  1897,  which  fixed  the  shares  of  the 
partners  in  the  capital  and  assets  but  did  not  limit  the  time  for 
the  duration  of  the  partnership.  In  May,  1898,  the  plaintiff 
entered  into  an  agreement  with  the  defendant  Gleason  for  the 
sale  to  him  of  his  interest  in  the  business,  subject  to  Gaudaur’s 
consent  being  obtained  and  to  the  performance  of  certain  con- 
ditions, and  Gleason  paid  $1,000  on  account  of  the  purchase 
money  to  the  plaintiff,  who,  after  the  19th  of  May,  1898,  took 
no  part  in  the  business  and  soon  afterwards  left  Rat  Portage 
and  went  to  Manitoba.  Gaudaur  and  Gleason  did  not  come  to 
terms,  and  other  difficulties,  which  it  is  not  necessary  to  specify, 
arose,  and  Gleason  refused  -to  complete.  The  plaintiff  brought 
this  action  on  the  8th  of  September,  1898,  asking  as  against 
Gleason  specific  performance  of  the  agreement,  and,  in  the 
alternative,  as  against  Gaudaur,  a dissolution  of  the  partnership 
and  the  taking  of  the  accounts,  and  Gleason  counterclaimed  for 
the  $1,000.  Gaudaur  had  continued  to  carry  on  tlie  hotel 
business. 

Tlie  action  was  tried  before  Rose,  J.,  wlio  dismissed  tlie 
action  as  against  Gleason,  gave  judgment  for  liim  on  his 
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counterclaim,  and  directed  the  partnership  to  be  wound  up  as 
of  the  19th  of  May,  1898. 

An  appeal  by  the  plaintiff  to  the  Divisional  Court  was  dis- 
missed as  to  the  claim  for  specific  performance,  but  that  Court 
held  that  the  plaintiff’s  withdrawal  from  partnership  had  been 
conditional  on  the  carrying  out  of  the  Gleason  agreement,  and 
varied  the  judgment  by  directing  that  the  dissolution  should  be 
declared  as  of  the  date  of  the  judgment  of  Rose,  J.,  viz.,  the  6th 
of  January,  1900,  the  authority  relied  on  for  this  change  being 
Lyon  V.  Tweddell  (1881),  17  Ch.  D.  529. 

The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  J.A., 
Meredith,  C.J.,  C.P.,  Moss,  and  Lister,  JJ.A.,  on  the  9th  of 
January,  1901. 

N.  W.  Rowell,  for  the  appellant. 

8.  H.  Blake,  Q.C.,  for  the  respondent. 

March  13.  Armour,  C.J.O.: — This  appeal  should,  in  my 
opinion,  be  allowed. 

It  must  be  held,  I think,  that  the  partnership  between  the 
plaintiff  and  the  defendant  Gaudaur  was  dissolved  by  mutual 
consent  on  the  19th  of  May,  1898. 

This  action  is  based  on  that  assumption  and  it  is  so  alleged 
by  the  plaintiff  in  his  pleading,  and  he  acted  upon  that  assump- 
tion in  abandoning  the  business  of  which  by  the  terms  of  the 
articles  of  partnership  he  had  the  sole  management  and  going 
with  his  family  to  Manitoba. 

The  partnership  having  been  dissolved  by  mutual  consent 
the  case  of  Lyon  v.  Tiveddell,  17  Ch.  D.  529,  referred  to  by  the 
learned  Chancellor,  does  not  apply,  and  the  partnership  must 
be  declared  to  have  been  dissolved  on  the  19th  of  May,  1898, 
and  the  accounts  must  be  taken  as  of  that  date,  and  the  judg- 
ment will  be  in  the  form  substantially  of  that  in  Mellersh  v. 
Keen  (1859),  27  Beav.  236,  or  as  more  particularly  detailed 
by  my  brother  Moss. 

The  appeal  will  be  allowed  with  costs  here  and  in  the 
Divisional  Court. 

Moss,  J.A. : — The  defendant  Gaudaur  appeals  from  the 
judgment  of  the  Divisional  Court  on  two  grounds  : 1st,  tliat  tlie 
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date  of  the  dissolution  should  not  have  been  altered  from  the 
19th  of  May,  1898,  the  date  fixed  by  the  trial  Judge,  to  the  6th 
of  January,  1900,  the  date  of  the  judgment  pronounced  by  the 
trial  Judge ; 2nd,  that  the  Master  was  directed  to  sell  the 
business  as  a going  concern.  This  last  objection  was  not  dis- 
tinctly set  forth  in  the  reasons  for  appeal,  but  it  was  argued  by 
both  parties  on  the  hearing  of  the  appeal. 

I am  unable  to  agree  with  the  Divisional  Court,  that  there 
was  not  a dissolution  until  the  date  of  the  judgment  of  the  6th 
of  January,  1900.  So  far  as  the  plaintifi*  and  the  defendant 
Gaudaur  were  concerned  there  was  nothing  of  a conditional 
nature  attending  the  plaintiff’s  acts  towards  dissolving  the 
partnership  between  himself  and  the  defendant  Gaudaur.  It 
seems  plain  that  he  had  no  intention  of  continuing  in  the 
business  even  though  the  transaction  with  Gleason  should  fall 
through.  He  had  removed  himself,  his  family  and  his  personal 
belongings  to  Manitoba  and  had  settled  down  to  the  business  of 
a farmer  and  prospective  stock  breeder,  and  in  other  ways  he  had 
manifested  his  will  to  discontinue  the  partnership.  Whatever 
may  have  been  the  reasons  which  influenced  him  the  result  as 
regards  Gaudaur  was  the  termination  of  the  concurrence  of  the 
will  of  the  co-partners  and  a consequent  dissolution  of  the 
partnership.  And  the  date  of  the  dissolution  should  be  taken 
to  be  that  named  by  the  plaintiff*  himself  in  the  pleadings  and 
substantially  in  his  evidence.  At  the  trial  there  seemed  to  be 
no  question  as  to  the  19th  of  May,  1898,  being  the  date,  and 
the  learned  trial  Judge  correctly  fixed  that  day. 

The  partnership  accounts  should,  therefore,  be  taken  on  the 
footing  of  a dissolution  on  the  19th  of  May,  1898.  In  proceed- 
ing with  the  reference  regard  should,  of  course,,  be  had  to  the 
terms  of  the  partnership  agreement  and  the  course  of  the 
parties’  dealing  under  them.  Effect  may  be  given  to  the  pro- 
vision for  enabling  one  partner  to  become  the  purchaser  of  the 
other’s  interest  as  in  Dinhain  v.  Bradford  (1869),  L.R.  5 Ch. 
519,  and  Byers  v.  Byers  (1876),  1 App.  Gas.  174. 

The  defendant  Gaudaur  having  continued  the  business 
should  now  be  afforded  an  opportunity  of  acquiring,  at  a value 
to  be  ascertained  and  fixed  by  the  Master,  the  interest  of  the 
plaintiff  as  of  the  19th  of  May,  1898,  including  therein  the 
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value,  if  any,  of  the  goodwill  of  the  partnership  business  on 
that  day  : Mellersh  v.  Keen,  27  Beav.  236  ; Reynolds  v.  Bullock 
(1878),  47  L.J.  Ch.  773;  the  amount  so  ascertained  to  bear 
interest  from  the  1st  of  July,  1898. 

If  the  defendant  does  not  avail  himself  of  this  opportunity 
the  assets  will  be  realized  in  the  usual  way,  the  Master  being 
at  liberty  to  sell  as  a going  concern  or  otherwise  as  he  may 
deem  most  advantageous  for  the  purpose  of  winding  up  the 
partnership  business. 

The  plaintiff  must  pay  the  costs  of  the  appeal  to  the 
Divisional  Court  and  to  this  Court. 
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OsLER,  J.A.,  Meredith,  C.J.,  C.P., 
curred  with  Moss,  J.A. 


and  Lister,  J.A.,  con- 
Appeal  allowed. 


R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

Township  of  Warwick  v.  Township  of  Brooke.  c.  a. 

1901 

Drainage — Status  of  Petitioners  — Finality  of  Assessment  Roll — Farmers^  Sons.  

Mar.  '2. 

In  proceedings  under  the  Drainage  Act  the  assessment  roll  is  conclusive  as  to 
the  status  of  the  persons  mentioned  in  it  and  evidence  is  not  admissible  to 
shew  that  a person  entered  on  the  roll  as  owner  is  in  fact  a farmer’s  son  and 
has  been  entered  on  the  roll  as  owner  by  the  assessor’s  error. 

Judgment  of  the  Drainage  Referee  on  this  point  reversed.  Armour,  C.J.O., 
dissenting,  but  affirmed  per  Curiam  on  other  grounds. 

An  appeal  by  the  defendants  from  the  judgment  of  the 
Drainage  Referee  was  argued  before  Armour,  C.J.O.,  Osler, 

Moss,  and  Lister,  JJ.A.,  on  the  13th  and  14th  of  November, 

1900.  The  township  of  Brooke  initiated  a drainage  scheme, 
which  on  appeal  by  the  township  of  Warwick  was  set  aside  by 
the  Drainage  Referee,  there  being  in  his  view  several  objections 
to  the  scheme.  The  only  important  question  in  this  appeal, 
however,  was  as  to  the  right  of  the  Referee  to  go  behind  the 
assessment  roll  in  deciding  whether  the  requisite  number  of 
ratepayers  had  petitioned  for  the  work.  The  facts  and  argu- 
ments as  to  this  point  are  set  out  in  the  judgments. 
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Ayleswortli,  Q.C.,  and  John  Cowan,  for  the  appellants. 

Shepley,  Q.C.,  W.  J.  Hanna,  and  John  R.  Logan,  for  the 
respondents. 

March  2.  Armour,  C.J.O. : — The  petition  for  the  drainage 
work  in  question  purported  to  be  of  a majority  in  number  of 
the  resident  and  non-resident  persons  (exclusive  of  farmers’  sons 
not  actual  owners)  as  shewn  by  the  last  revised  assessment  roll 
of  the  township  of  Brooke  to  be  the  owners  of  the  lands  to  be 
benefited,  and  prayed  that  the  area  of  land  therein  described 
might  be  drained  by  means  (1)  of  a drain  or  drains,  and  (2) 
deepening,  straightening,  widening,  clearing  of  obstructions  or 
otherwise  improving  the  stream,  creek,  or  watercourse  known 
as  McDonald  or  Flat  Creek. 

This  petition  was  not  dated,  but  was  presented  to  the 
council  of  Brooke  on  the  13th  of  June,  1898,  and  it  was  on 
that  day  resolved  by  the  said  council  that  the  said  petition  be 
received  and  the  engineer  instructed  to  make  examination  and 
survey  of  said  stream,  prepare  plans,  estimates,  and  assessments, 
and  report  to  the  council. 

The  “last  revised  assessment  roll”  is  defined  by  the  Assess- 
ment Act,  sec.  2,  sub-sec.  11,  to  mean  the  last  revised  assessment 
roll  of  a local  municipality  : “ And  an  assessment  roll  shall  be 
understood  to  be  finally  revised  and  corrected  when  it  has  been 
so  revised  and  corrected  by  the  court  of  revision  for  the  muni- 
cipality or  by  the  judge  of  the  county  court  on  appeal  as  by 
this  Act  provided,  or  when  the  time  within  which  appeal  may 
be  made  has  elapsed.” 

The  assessor  shall  begin  to  make  his  roll  in  each  year  not 
later  than  the  15th  of  February,  and  shall  complete  the  same 
on  or  .before  the  30th  of  April.  Notice  of  appeals  to  the  court 
of  revision  is  to  be  given  within  fourteen  days  after  the  day 
upon  which  the  roll  is  required  by  law  to  be  returned,  or  within 
fourteen  days  after  the  return  of  the  roll  in  case  the  same  is 
not  returned  within  the  time  fixed  for  that  purpose. 

The  first  sitting  of  the  court  of  revision  is  not  to  be  held 
until  after  the  expiration  of  at  least  ten  days  from  the  expira- 
tion of  the  time  within  which  notice  of  appeals  may  be  given. 
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The  rolls  are  to  be  finally  revised  by  the  court  of  revision 
before  the  1st  of  July  in  every  year. 

Notice  of  appeals  to  the  county  judge  is  to  b^  given  within 
five  days  after  the  date  limited  for  the  closing  of  the  court  of 
revision. 

The  assessment  roll  of  the  township  of  Brooke  for  the  year 
1898  was  finally  passed  by  the  court  of  revision  on  the  30th  of 
May,  1898,  and  no  appeals  were  had  to  the  county  judge,  but  I 
do  not  think  that  this  roll  could  properly  be  said  to  be  the  last 
revised  assessment  roll  for  the  year  1898,  even  if  no  appeal  was 
had  to  the  county  judge,  until  the  time  within  which  an  appeal 
might  be  made  to  him  had  elapsed. 

It  follows  that  the  last  revised  assessment  roll  of  the  town- 
ship of  Brooke  at  the  time  the  council  received  the  petition  and 
instructed  the  engineer  in  pursuance  of  it,  was  the  last  revised 
assessment  roll  for  the  year  1897,  and,  as  we  held  in  Challoner 
y.Loho  (1901),  1 O.L.R.  156,  the  proceedings  under  the  petition 
must  be  governed  by  that  roll. 

On  the  last  revised  assessment  roll  of  the  township  of 
Brooke  for  the  year  1897,  all  the  persons  resident  and  non- 
resident appearing  in  respect  of  lands  within  the  area  described 
are  eighteen  in  number,  and  no  one  is  shewn  thereon  to  be  a 
farmer’s  son  or  a tenant,  but  every  one  is  shewn  thereon  to  be 
an  owner. 

And  it  is  contended  that  all  being  shewn  by  the  assessment 
roll  to  be  owners,  the  assessment  roll  is  conclusive  evidence  that 
they  are  such,  and  that  no  evidence  is  admissible  to  shew  that 
they  are  not  what  they  are  shewn  by  the  assessment  roll  to  be. 

That  although  the  petition  requires  to  be  signed  by  a 
majority  in  number  of  the  resident  and  non-resident  persons 
(exclusive  of  farmers’  sons  not  actual  owners)  as  shewn  by  the 
last  revised  assessment  roll  to  be  the  owners  of  the  lands  to  be 
benefited  in  the  described  area,  and  although  there  are  farmers’ 
sons  not  actual  owners  on  the  assessment  roll,  yet  because  they 
are  not  shewn  on  the  roll  to  be  farmers’  sons,  but  are  shewn  on 
the  roll  to  be  owners,  no  evidence  can  be  received  to  shew  that 
they  are  farmers’  sons  not  actual  owners,  so  as  to  exclude  them. 

In  my  opinion,  however,  evidence  is  admissible  to  shew  that 
farmers’  sons  not  actual  owners,  who  are  not  shewn  on  the  roll 
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to  be  farmers’  sons  but  are  shewn  thereon  to  be  owners,  are  in 
truth  farmers’  sons  and  not  actual  owners. 

The  law  does  not  say  exclusive  of  persons  shewn  by  the  roll 
to  *be  farmers’  sons,  but  exclusive  of  farmers’  sons  not  actual 
owners,  and  as  a farmer’s  son  may  be  assessed  as  an  owner 
without  being  an  actual  owner,  evidence  is  admissible  to  shew 
whether  or  not  he  is  a farmer’s  son  and  whether  or  not  he  is  an 
actual  owner. 

Sec.  2 of  the  Drainage  Act,  sub-sec.  7,  declares  that 
‘‘  owner  ” or  “ actual  -owner  ” shall  include  the  executor  or 
administrator  of  an  owner’s  estate,  the  guardian  of  an  infant 
owner,  any  person  entitled  to  sell  and  convey  the  land,  an  agent 
of  an  owner  under  a general  power  of  attorney  or  under  a 
power  of  attorney  empowering  him  to  deal  with  lands, 
and  a municipal  corporation  as  regards  highways  under  their 
jurisdiction. 

This  leaves  the  words  “ owner  ” and  actual  owner 
undefined,  but,  having  regard  to  the  provisions  of  the  Act,  I am 
of  the  opinion  that  no  person  can  be  held  to  be  an  owner 
within  the  meaning  of  that  Act  unless  he  is  seized  of  an  estate 
in  fee  simple  in  the  land  of  which  he  claims  to  be  the  owner. 

And  this  appears  to  have  been  the  opinion  of  the  Chief 
Justice  of  the  Supreme  Court  in  McKillop  v.  Logan  (1899), 
29  S.C.R.  702,  as  to  the  meaning  of  the  word  owner  ” as  used 
in  the  Ditches  and  Watercourses  Act,  and  as  to  which  a similar 
declaration  as  to  what  it  shall  include  is  contained  therein. 

And  I am  of  the  opinion  that  although  sec.  3 of  the  Act 
provides  that  “ upon  the  petition  of  the  majority  in  number  of 
the  resident  and  non-resident  persons  (exclusive  of  farmers’  sons 
not  actual  owners)  as  shewn  by  the  last  revised  assessment  roll 
to  be  the  owners  of  the  lands  to  be  benefited  in  any  described 
area  . . . the  council  may  procure  an  engineer  or  Ontario 

land  surveyor  to  make  an  examination  of  the  area  to  be  drained,” 
the  persons  whose  lands  will  be  affected  and  burdened  by  the 
proposed  drainage  work  may  appear  before  the  council  and 
object  to  the  granting  of  the  prayer  of  the  petition  on  the 
ground  of  its  not  being  sufficiently  signed  by  reason  of  some  of 
the  signers  thereof,  although  shewn  by  the  last  revised  assess- 
ment roll  to  be  the  owners  of  the  lands  to  be  benefited  in  the 
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described  area,  not  being  in  fact  the  owners  thereof,  and  in  case 
of  the  council  proceeding  to  grant  the  prayer  of  the  petition, 
may  restrain  them  from  so  doing  on  this  ground. 

The  council  are  not  bound  to  grant  the  prayer  of  any  such 
petition,  and  they  can  always  protect  themselves  by  refusing  to 
grant  the  prayer  of  the  petition  until  the  petitioners  satisfy 
them  that  they  are  not  only  shewn  on  the  roll  to  be  the  owners 
but  are  in  fact  the  owners  of  the  lands  to  be  benefited  in  the 
described  area. 

The  Referee,  under  the  Drainage  Act,  is  given,  by  sec.  89, 
sub-sec.  3,  of  that  Act,  express  power  “ to  determine  the  validity 
of  all  petitions;”  and  on  an  appeal  to  him  from  the  report  of 
the  engineer,  the  appellants  are  entitled  to  shew  the  invalidity 
of  the  petition  on  the  ground  of  its  being  insufficiently  signed 
by  reason  of  some  of  the  signers  thereof,  although  shewn  by  the 
last  revised  assessment  roll  to  be  the  owners  of  the  lands  to  be 
benefited  in  the  described  area,  not  being  in  fact  the  owners 
thereof. 

To  hold  that  the  validity  of  the  petition  cannot  be  attacked 
on  this  ground,  and  that  the  persons  shewn  on  the  last  revised 
assessment  roll  to  be  the  owners  of  the  lands  to  be  benefited  in 
the  described  area  are  to  be  conclusively  held  to  be  such  owners, 
and  that  no  evidence  is  admissible  to  shew  that  they  are  not  in 
fact  such  owners,  would  be  to  put  a construction  upon  the  Act 
which  might  be  productive  of  much  injustice. 

Persons  having  no  interest  whatever  in  the  lands  to  be 
benefited  in  the  described  area  might,  merely  by  reason  of  their 
being  shewn  upon  the  last  revised  assessment  roll  to  be  the 
owners  of  lands  to  be  benefited  in  the  described  area,  be  instru- 
mental in  procuring  a work  to  be  done  for  the  drainage  of  the 
described  area  against  the  wishes  of  a majority  of  the  real 
owners  of  the  lands  to  be  benefited  in  the  described  area,  and  in 
imposing  heavy  burdens  in  respect  of  such  drainage  upon  all 
whose  lands  were  assessable  by  reason  thereof. 

There  is  nothing  in  the  Act  which,  in  my  opinion,  compels 
us  to  put  a construction  upon  the  Act  which  would  open  the 
door  to  such  injustice  as  would  be  likely  to  follow  from  it. 

It  was  conceded  by  counsel  that  W.  W.  Harrison,  one  of  the 
parties  signing  the  petition  in  this  case,  was  not  an  actual 
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owner,  but  was  assessed  as  such  by  reason  of  his  being  a 
farmer’s  son,  and  this  concession  had  the  effect  of  destroying 
the  majority.  The  evidence  shewed  that  Robert  J.  Pollock, 
another  signer  of  the  petition,  was  not  an  actual  owner,  but 
was  assessed  as  such  by  reason  of  his  being  a farmer’s  son.  It 
also  shewed  that  John  Scott  was  not  an  actual  owner,  and  if 
entitled  to  be  on  the  assessment  roll  at  all  it  was  only  by  reason 
of  his  being  a farmer’s  son,  and  he  was  also  a signer  of  the 
petition. 

These  three  farmers’  sons,  not  actual  owners,  being  excluded, 
there  only  remain  seven  signers  of  the  petition  as  against 
eighteen,  the  whole  number  of  persons  shewn  by  the  last 
revised  assessment  roll  to  be  the  owners  of  lands  to  be  benefited 
in  the  described  area.  The  evidence  further  shewed  that 
J.  B.  Harrison,  who  signed  the  petition,  had  no  interest  in  the 
land  in  respect  of  which  he  was  shewn  by  the  roll  to  be  the 
owner,  but  that  it  belonged  to  his  wife.  It  also  shewed  that 
John  Bowie,  one  of  the  eighteen  who  did  not  sign  the  petition, 
was  not  an  owner,  but  merely  a tenant  of  the  land  in  respect  of 
which  he  was  shewn  by  the  roll  to  be  the  owner. 

The  Referee  was,  therefore,  in  my  opinion,  right  in  deter- 
mining against  the  validity  of  the  petition. 

It  was  contended  that  the  proceedings  taken  in  this  case  by 
way  of  petition  might  have  been  taken  for  the  like  purpose  by 
the  council  without  any  petition  under  the  provisions  of  sec.  75 
of  the  Act,  and  that  the  proceedings  under  the  petition  might 
be  upheld  as  if  taken  under  that  section,  but  the  answer  to  this 
is  that  the  council  did  not  profess  to  act  upon  their  own  motion 
under  sec.  75,  but  only  upon  petition  under  sec.  3,  and  we 
cannot  assume  that  they  ever  would  have  acted  of  their  own 
motion  under  sec.  7 5 or  otherwise  than  by  petition  under  sec.  3. 

It  may  also  be  questioned  whether  they  could  do  under  sec. 
75  what  it  was  the  object  of  the  petition  and  report  made 
thereon  should  be  done,  having  regard  to  the  decision  of  the 
Supreme  Court  in  Sutherland- Innes  Co.  v.  Romney  {19 00),  30 
S.C.R.  495. 

As  to  the  report  of  the  engineer  in  this  case,  it  is  not  neces- 
sary to  say  anything  on  account  of  the  conclusion  at  which  I 
have  arrived,  but  I may  say  that  the  expenditure  seems  large 
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for  the  benefit  to  be  gained,  and  it  appears  at  least  doubtful  if 
the  proposed  work  is  to  be  carried  to  a proper  outlet. 

In  my  opinion  the  appeal  must  be  dismissed  with  costs. 

OsLER,  J.A. : — In  considering  whether  for  the  purpose  of 
taking  action  upon  a petition  for  a drainage  by-law  the  ques- 
tion of  the  ownership  of  the  petitioners’  lands  is  concluded  by 
the  assessment  roll,  it  may  be  well  to  note  the  changes  which 
have  been  made  from  time  to  time  by  the  Legislature  in  the 
clause  which  prescribes  the  manner  in  which  and  the  persons  by 
whom  the  council  may  be  set  in  motion. 

In  1866  the  petition  must  have  been  signed  by  the  majority 
of  the  resident  owners : 29  & 30  Viet.  ch.  51,  sec.  281. 

In  1868-9,  by  a majority  in  number  of  the  resident  or  other 
owners : 32  Viet.  ch.  43,  sec.  1 (O.). 

In  neither  case  is  there  any  reference  to  the  assessment  roll. 

In  1869  the  majority  is  to  be  of  the  “resident  owners  as 
shewn  by  the  last  revised  assessment  roll,  or  a majority  of  the 
non-resident  owners,  or  a majority  of  all  the  owners : ” 33  Viet, 
ch.  26,  sec.  14  (O.). 

Under  this  Act,  if  the  petitioners  were  non-resident  owners, 
or  if  that  class  was  to  be  considered  in  ascertaining  whether  the 
petition  had  been  signed  by  a majority  of  all  the  owners,  an 
enquiry  into  their  actual  status  was  involved,  since  their  names, 
being  the  names  of  non-residents,  would  not,  as  such,  necessarily 
appear  upon  the  assessment  roll,  which  is  referred  to  in 
connection  only  with  the  resident  owners. 

In  1873  the  right  of  non-resident  owners  to  petition, 
whether  their  names  appeared  upon  the  roll  or  not,  was  taken 
away,  and  the  majority  required  is  to  be  of  the  owners  as 
shewn  by  the  last  revised  assessment  roll  to  he  resident  on  the 
property  to  be  benefited : Consol.  Mun.  Act,  36  Viet.  ch.  48,  sec. 
447  (O.). 

Under  this  Act  the  roll  seems  to  be  made  the  test  not  of 
ownership  but  of  residence  only : “ owners  as  shewn  to  be 
resident.”  Non-resident  owners  might  have  required  their 
names  to  be  entered  upon  the  roll,  but  this  would  not  have 
given  them  the  right  to  petition. 
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In  1874  an  Act  was  passed  [37  Viet.  ch.  20,  sec.  1 (O.)] 
which,  though  not  repealing  the  provisions  of  the  Act  of  1873, 
enacted  that  the  council  might  be  set  in  motion  on  the  petition 
of  the  majority  in  number  of  all  the  owners,  whether  resident 
or  non-resident,  of  the  property  to  be  benefited,  and  the  assess- 
ment roll  is  not  as  to  either  class  made  a test  either  of 
ownership  or  residence.  It  is  important  to  notice  that  by  this 
Act  the  authority  of  the  council  is  declared  to  be  the  same  on  a 
petition  so  signed  as  upon  the  petition  of  the  majority  in 
number  of  owners  shewn  by  the  last  revised  assessment  roll  to 
he  resident  on  the  property  to  be  benefited. 

The  provision  made  by  this  section  is,  I think,  strong  to 
shew  that  the  assessment  roll  was  not  intended  by  the  Legisla- 
ture to  be  conclusive  of  ownership  in  the  case  of  residents,  but 
was  merely  intended  to  indicate  one  class  of  persons  who  might 
be  petitioners.  It  can  hardly  be  supposed  that  the  Legislature 
intended  that  the  question  whether  the  roll  should  be  conclusive 
or  not  as  regarded  that  class,  should  depend  upon  which  Act 
the  petitioners  initiated  their  proceedings  under — that  of  1873 
or  that  of  1874. 

Up  to  this  time,  therefore,  I think  there  can  be  but  little 
doubt  that  the  authority  of  the  council  to  entertain  a petition 
depended  upon  the  fact  of  ownership  of  the  lands  by  the 
petitioners,  and  that  the  assessment  roll  was  not  the  final  test 
or  conclusive  evidence  of  that  fact. 

It  is  in  the  Revised  Statutes  of  1877  that  we  find  the 
language  of  the  clause  settled  as  it  has  practically  ever  since 
remained.  The  revisers  of  the  statutes,  taking  the  sections  of 
the  Acts  of  1873  and  1874,  framed  sec.  529  of  the  Municipal 
Act,  R.S.O.  1877  ch.  174,  thus:  “In  case  the  majority  in 
number  of  the  ^jersons  as  shewn  hy  the  last  revised  assessment 
roll  to  he  the  owners  (whether  resident  or  non-resident)  of  the 
property  to  be  benefited,”  etc. 

This  language  is  retained  without  alteration  in  the  sub- 
sequent general  Municipal  Acts  of  1883,  46  Viet.  ch.  18,  sec. 
570  (O.);  R.S.O.  1887  ch.  184,  sec.  569;  and  55  Viet.  ch.  42, 
sec.  569  (O.). 

In  the  last-mentioned  year  the  Assessment  Acts  were  also 
consolidated  by  55  Viet.  ch.  48  (0.). 
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By  sec.  14,  one  of  the  duties  of  the  assessor  is  to  prepare  an 
assessment  roll  in  which  he  is  to  set  down  a multitude  of 
particulars  in  the  proper  columns  of  the  roll,  inter  alia,  in 
column  4 the  letters  “ F.S.”  where  the  party  assessed  is  a 
farmer’s  son  ” within  the  meaning  of  the  Municipal  Act.  And 
by  sec.  14u,  sub-sec.  2 (f),  a person  who  is  entitled  to  be  placed 
on  the  roll  as  a farmer’s  son  may  also  require  himself  to  be 
entered  and  rated  thereon  as  a joint  or  separate  owner, 
occupant,  or  tenant,  as  the  case  may  be,  of  the  farm  with  his 
father,  the  real  owner,  and  the  initials  “ F.”  or  ‘‘  T.”  are  in  that 
case  to  be  added  in  the  proper  column.  It  is  unnecessary  to  go 
back  to  the  origin  of  this  extraordinary  and  dangerous  enact- 
ment, but  its  effect  or  possible  effect  upon  the  right  of  the 
council  to  construct  drainage  works  under  the  relative  clauses 
of  the  Municipal  Act  seems  not  to  have  occurred  to  any  one 
until  after  the  passage  of  the  Municipal  Act  of  1892. 

In  the  year  1894  these  clauses  were  embodied  in  a separate 
Act,  The  Drainage  Act  of  1894.”  In  sec.  3 (1)  of  that  Act 
we  tind  the  final  touches  given  to  the  main  facultative  section, 
which  now  reads : Upon  the  petition  of  the  majority  in 

number  of  the  resident  and  non-resident  persons  (exclusive  of 
farmers’  sons  not  actual  owners)  as  shewn  by  the  last  revised 
assessment  roll  to  be  owners  of  the  lands  to  be  benefited  in  any 
described  area,  etc.” 

This  Act  is  now  found  in  the  Devised  Statutes  of  1897,  ch. 
226,  “ The  Municipal  Drainage  Act,”  and  the  language  of  sec. 
3(1)  thereof  is  the  same  as  that  of  the  corresponding  section  of 
the  Act  of  1894. 

The  words  '‘exclusive  of  farmers’ sons  not  actual  • owners  ” 
now  found  in  the  section  were  evidently  inserted  in  consequence 
of  the  provisions  of  the  Assessment  Act  of  1892  above  referred 
to. 

The  evidence  in  the  present  case  shews,  beyond  a peradven- 
ture,  that  the  assessor  neglected  his  duty  in  preparing  the  roll 
relied  on  as  supporting  the  petition  and  by-law.  He  inscribed 
therein  the  names  of  certain  persons  as  owners  whose  only 
right  to  be  there  in  that  quality  was  as  farmers’  sons,  and  by 
neglecting  to  insert  in  the  proper  column  the  letters  “ F.S.” 
opposite  their  names,  he  omitted  to  shew  that  these  persons 
were  farmers’  sons,  and,  therefore,  not  actual  owners. 
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It  is  contended  that  the  assessment  roll  is,  nevertheless, 
conclusive  of  their  status  as  actual  owners ; that  the  assessor 
must  now  be  assumed  to  have  done  his  duty,  and  that  the 
persons  referred  to  must  be  regarded  as  qualified  petitioners,  in 
short  as  owners,  and  cannot  be  excluded  as  being  “ farmers’ 
sons  not  actual  owners.” 

In  the  reasons  of  appeal  it  seems  to  be  conceded  that  the 
Referee  might  have  entered  upon  an  enquiry  as  to  this,  but 
upon  the  argument  the  more  thorough  ” position  was  taken 
up,  and  the  right  to  go  behind  the  assessment  roll  and  to  make 
any  enquiry  into  the  status  of  the  petitioners,  save  as  disclosed 
thereby,  was  denied. 

The  case  of  In  re  Montgomery  and  Raleigh  (1871),  21  C.P. 
381,  was  decided  under  the  Act  of  1869,  33  Viet.  ch.  26,  sec.  14. 
It  was  a motion  to  quash  a drainage  by-law  on  the  ground 
{inter  alia)  that  the  petition  had  not  been  signed  by  a majority 
in  number  of  the  resident  owners  of  the  property  mentioned  in 
the  by-law,  nor  had  a majority  in  number  of  all  the  owners  of 
the  property  to  be  benefited  petitioned  the  council  for  the 
drainage. 

Gwynne,  J.,  said : “ The  petition  appears  to  have  been  sighed 
by  a majority  of  the  resident  owners  of  the  property  assessed. 
However  that  may  be,  in  my  opinion  the  objection  is  not  open 
to  the  applicant  upon  this  application.  I am  not  prepared  to 
say  that  if  a council,  in  violation  of  the  apparent  fact  that  a 
sufficient  number  to  put  the  council  in  motion  had  not 
petitioned,  such  fact  being  made  apparent  in  the  manner 
indicated  in  the  194th  and  195th  sections  of  the  Municipal  Act, 
29  & 30  Viet.  ch.  51,  should  nevertheless  proceed  to  pass  a 
by-law  imposing  rates,  that  such  a by-law  could  be  sustained 
on  a motion  to  quash.  But  in  the  absence  of  all  suggestion  of 
fraud  and  of  all  opposition  to  the  by-law  when  before  the 
council  on  the  ground  taken,  I think  that  a by-law  which 
recites  that  a sufficient  number  had  petitioned  should  be  taken 
to  be  true,  at  least  unless  tlie  recital  be  clearly  established  to  be 
glaringly  untrue,  so  as  to  afford  a presumption  of  fraud.” 

There  does  not  appear  in  this  case  to  have  been  any 
(piestion  raised  as  to  the  status  of  the  petitioners  as  ascertained 
by  the  assessment  roll,  but  we  now  have  to  deal  with  a clause 
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which  more  clearly  and  expressly  affirms  the  finality  of  the  roll 
than  did  sec.  13  of  the  Act  of  1869. 

The  best  opinion  I have  been  able  to  form  upon  the  subject, 
after  a good  deal  of  consideration,  is  that  the  assessment  roll  on 
which  the  council  is  required  to  act,  if  they  act  at  all,  is 
conclusive  upon  the  question  of  the  petitioners’  status. 

The  petitioners  must  be  persons  who  are  shewn  by  the 
assessment  roll  to  he  the  owners  of  property  to  be  benefited. 
They  are,  therefore,  persons  named  in  the  roll.  Non-residents 
who  have  not  procured  their  names  to  be  inserted  therein  under 
sec.  3 of  the  Assessment  Act,  and  whose  lands  are,  therefore,  to 
be  assessed  under  sec.  21  as  lands  of  non-residents,  are  not 
qualified  petitioners  or  to  be  taken  into  account  in  ascertaining 
the  requisite  majority. 

The  Legislature  must  have  meant  to  give  some  effect  to  the 
assessment  roll  by  referring  thereto  in  successive  Acts,  from 
R.S.O.  1877  hitherto,  in  uniform  phraseology  different  from 
that  which  had  been  used  in  earlier  Acts  on  the  same  subject. 
The  primd  facie  meaning  of  the  expression  “ resident  and  non- 
resident persons  as  shewn  by  the  last  revised  assessment  roll  to 
be  the  owners  ” is  that  the  roll  establishes  the  qualification  of 
such  persons  as  owners.  Nor  is  it  unreasonable  to  hold  that 
the  Legislature  meant  what  it  appears  to  have  said.  Before 
the  roll  could  have  become  finally  revised  there  were  two 
opportunities  for  dealing  with  the  question  of  ownership  : first, 
by  an  appeal  to  the  court  of  revision  and  then  by  an  appeal  to 
the  county  judge,  and  these  appeals  were  open  to  all  whose 
names  appeared  on  the  roll,  or  who,  being  non-resident,  had,  or 
might  have,  required  their  names  to  be  placed  thereon. 

It  can  hardly  have  been  intended  that  the  council,  when 
dealing  with  the  petition,  and  having  the  roll  to  guide  them, 
should  enter  upon  another  enquiry  into  the  question  of  owner- 
ship. If  such  may  be  had,  it  is  difficult  to  see  what  effect 
remains  to  be  given  to  the  roll,  why  it  should  have  been  referred 
to,  or  what  purpose  it  could  in  that  case  serve.  Tlien  it  may  be 
observed  that  the  Act  provides  no  machinery  for  entering  upon 
such  an  enquiry  before  the  council.  Subject  to  the  limited 
enquiry  permitted  under  secs.  336  and  337  of  the  Municipal 
Act,  the  Council  are  referred  to  the  assessment  roll  as  their 
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authority  for  entertaining  the  petition  and  referring  the  matter 
to  their  engineer.  Equally  improbable  does  it  appear  that  the 
Legislature  should  have  intended  that  after  the  expense  of  a 
survey,  examination,  and  advertisement,  etc.,  had  been  incurred, 
it  should  be  open  to  anyone  to  upset  these  proceedings  by 
instituting  a costly  enquiry  into  the  status  of  the  petitioners. 

Secs.  16,  17,  and  18  of  the  Drainage  Act  confirm  this  view 
of  the  meaning  of  sec.  3 (1).  They  provide  for  giving  notice  to 
parties  interested  of  the  filing  of  the  engineer’s  report  and  for 
calling  a meeting  of  the  council  for  its  consideration  by  the 
ratepayers,  and  for  enabling  petitioners  to  withdraw  or  other 
persons  qualified  to  add  their  names  thereto,  and  sec.  18  enacts 
that  should  the  petition  at  the  close  of  the  meeting  contain  the 
names  of  the  majority  of  the  ''  persons  shewn  as  aforesaid,”  i.e., 
by  the  last  revised  assessment  roll  to  be  owners  benefited  ” 
within  the  area  described,  the  council  may  pass  the  by-law. 
Here,  again,  there  is  no  reference  to  any  other  mode  of  ascer- 
taining the  ownership  or  of  enquiring  into  the  accuracy  or 
contesting  the  finality  of  the  roll. 

I do  not  think  the  section  admits  of  an  enquiry  in  the  case 
of  farmers’  sons  more  than  in  the  case  of  other  persons  who 
appear  upon  the  roll  to  be  owners.  It  takes  the  roll  as  finally 
revised  and  gives  effect  to  it.  If  there  are  farmers’  sons  entered 
thereon,  as  they  may  be,  as  owners,  they  are  excluded  by  the 
terms  of  the  section  if  they  are  also  shewn  by  the  roll,  as  they 
should  be,  to  be  farmers’  sons.  But,  if  they  are  not  shewn  to 
be  farmers’  sons,  they  are  shewn  to  be  owners  simply.  That  is 
the  record  of  the  roll  as  settled  by  the  two  courts  through 
which  it  has  or  may  have  passed.  Once  it  is  made  clear  how 
the  roll  should  be  made  up  and  what  it  should  shew,  there  is 
nothinsr  in  the  orrammatical  construction  of  the  section  which 
permits  of  an  enquir}^  in  the  case  of  farmers’  sons  more  than  in 
that  of  others.  The  record  of  the  assessment  roll  is,  I think, 
conclusive  for  the  purpose  of  conferring  jurisdiction  upon  the 
council  to  entertain  the  petition. 

On  what  may  be  called  the  merits  of  the  case,  I am  not 
disposed  to  differ  from  the  view  which  has  been  taken  by  the 
Referee ; and  there  is,  moreover,  much  in  the  recent  judgment 
of  the  Supreme  Court  in  the  case  of  Sutherland- Innes  Go.  v. 
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Romney,  30  S.C.R.  495,  which  would  make  it  difficult  to 
sustain  the  report  of  the  engineer  on  which  the  council  jjro- 
posed  to  found  their  drainage  by-law.  On  the  whole,  my  vote 
must  be  cast  for  the  dismissal  of  the  appeal.  Costs  must 
follow. 

Moss,  and  Lister,  JJ.A.,  concurred  with  Osler,  J.A. 

Appeal  dismissed. 

R.  s.  c. 


[IN  THE  COURT  OF  APPEAL.] 

Sims  v.  Harris. 

Master  and  Servant — Share  of  Profits  of  Business — Sale  of  Business. 

The  plaintiff  and  the  defendant  entered  into  a contract  of  hiring  and  service, 
which  was  to  continue  for  a year  unless  the  plaintiff’s  business  was  disposed 
of  before  that  time,  and  the  defendant  was  to  be  paid  a certain  sum  each 
week,  and  also,  at  the  end  of  the  year,  a percentage  of  the  net  profits  of  the 
business  : — 

Held,  that  the  sale  of  the  business  before  the  expiration  of  the  year  did  not 
deprive  the  defendant  of  his  right  to  the  percentage  of  the  net  profits  up  to 
that  time,  but  that  he  had  no  interest  in  the  assets  of  the  business  and 
therefore  no  right  to  a percentage  of  the  profits  made  by  the  plaintiff  on  the 
sale  of  the  assets. 

Judgment  of  Meredith,  J.,  reversed,  Maclennan,  J.A.,  dissenting. 

Appeal  by  the  plaintiff  from  the  judgment  of  Meredith,  J. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Armour,  C.J.O.  : — 

R.  J.  Sims  and  Harris  were  copartners  in  the  business  of 
manufacturers  of  silk  goods  and  passementerie  under  the 
name  of  the  Ottawa  Cord  and  Tassel  Company,  and  on 
the  21st  of  April,  1899,  dissolved  their  copartnership  and 
assigned,  transferred,  and  set  over  unto  H.  J.  Sims  all  the 
interest,  name,  and  goodwill  of  the  said  business  of  the 
Ottawa  Cord  and  Tassel  Company,  with  the  stock-in-trade, 
goods,  fixtures,  and  effects  pertaining  thereto,  as  thereto- 
fore carried  on  by  them,  and  also  all  the  book  and  other 
debts  then  due  and  owing  to  them  upon  account  or  in  respect  of 
the  said  trade  or  business,  and  all  securities  for  the  same,  and 
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all  contracts,  leases,  engagements,  benefits,  and  advantages 
which  had  been  entered  into  by  them,  or  to  which  they  were  or 
could  be  entitled  on  account  or  in  respect  of  the  said  trade  or 
business. 

On  the  same  day,  by  agreement  made  between  H.  J.  Sims 
and  Harris,  H.  J.  Sims  agreed  to  hire  and  employ  Harris  at  a 
salary  of  fifteen  dollars  per  week  to  work  in  the  business  of 
the  Ottawa  Cord  and  Tassel  Company,  then  carried  on  by  H.  J. 
Sims,  for  and  during  the  term  of  one  year  from  that  date,  on 
the  express  condition  that  the  said  the  Ottawa  Cord  and  Tassel 
Company  should  during  the  said  term  prove  a profitable  concern, 
and  on  the  furthet*  condition  that  H.  J.  Sims  should  continue  to 
be  the  proprietor  of  said  business  during  that  time.  If  the  said 
the  Ottawa  Cord  and  Tassel  Company  should  at  any  time  dur- 
ing said  term  prove  to  be  an  unprofitable  business,  or  if  the  said 
H.  J.  Sims  should  during  said  term  make  a bond  fide  sale  or 
disposal  of  said  business  then  the  agreement  of  hiring  should 
be  at  an  end  forthwith.  And  the  said  H.  J.  Sims  thereby 
agreed  to  pay  the  said  Harris  a bonus  equal  to  twenty  per  cent, 
of  the  net  profits  of  the  said  business  at  the  end  of  the  said 
year,  less  the  sum  of  two  hundred  dollars  advanced  as  a loan  to 
the  said  Harris.  And  the  said  H.  J.  Sims  thereby  agreed  to  hire 
the  said  Harris  for  a further  term  of  one  year  after  the  expira- 
tion of  the  said  employment  on  the  same  terms  and  subject  to 
the  same  conditions  of  hiring,  on  the  express  condition,  however, 
that  the  net  profits  of  the  said  business  for  the  then  present 
year  should  amount  to  the  sum  of  $2,500.  And  it  was  thereby 
expressly  understood  and  agreed  that  the  said  Harris  was  in  no 
wise  to  be  considered  as  being  a partner  in  the  said  the  Ottawa 
Cord  and  Tassel  Company,  and  that  he  was  to  have  no  interest 
whatever  in  the  stock  or  assets  of  the  said  the  Ottawa  Cord 
and  Tassel  Company. 

On  the  5th  of  November,  1899,  H.  J.  Sims  made  a bond  fide 
sale  and  disposal  of  said  business  to  one  Odell. 

Differences  having^  arisen  between  H.  J.  Sims  and  Harris  as 
to  the  amount  which  the  latter  was  entitled  to  receive  from  the 
former  under  the  said  agreement,  they  agreed  by  an  agreement 
under  their  liands  and  seals  on  the  22nd  of  January,  1900,  to 
refer  all  disputes  and  matters  of  difference  between  them  to  the 
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award  and  final  determination  of  Mr.  W.  L.  Scott,  master  of  the 
High  Court  of  Justice  at  Ottawa ; and  it  was  thereby,  amongst 
other  things,  agreed  that  the  costs  of,  and  incidental  to,  the  said 
aofreement  and  the  costs  of  the  reference  and  the  award  should 
be  in  the  discretion  of  the  arbitrator,  who  might  direct  to  whom, 
by  whom,  and  in  what  manner  the  same,  or  any  part  thereof, 
should  be  paid  ; and  that  if  a motion  should  be  made  to  set 
aside,  or  otherwise,  respecting  the  award,  the  Court  might, 
whether  the  award  should  be  insufficient  in  law  or  not,  remit 
the  award  from  time  to  time  to  the  reconsideration  and  redeter- 
mination of  the  arbitrator ; and  it  was  thereby  expressly 
agreed  that  each  of  the  said  parties  should  have  the  right  of 
appeal  to  the  High  Court  of  Justice  and  Court  of  Appeal  from 
the  award  of  the  arbitrator. 

On  the  same  day  it  was  agreed  by  the  solicitors  of  each 
party  that  the  said  submission  to  arbitration  was  signed  on  the 
understanding  between  them,  that  if  the  details  of  the  account 
furnished  by  either  to  the  other  as  the  basis  of  the  arbitration 
were  not  satisfactory  to  such  other  the  amount  should  be  sub- 
mitted to  Mr.  Geo.  L.  Blatch  or  to  Mr.  Peter  Larmonth  for  audit, 
and  the  audit  should  be  taken  as  satisfactory  by  both  parties 
without  going  into  further  evidence  before  the  arbitrator,  the 
expense  of  the  audit  to  be  costs  in  the  cause  to  the  successful 
party.  The  question  of  law  as  to  whether  Mr.  Harris  was 
entitled  to  profit  on  current  profits  only  or  to  profits  as  well 
upon  the  total  amount  realized  by  Mr.  Sims  upon  the  sale  of 
the  business  in  question  would  then  be  left  to  the  determination 
of  the  arbitrator. 

. The  account  referred  to  was  submitted  to  Mr.  Larmonth  for 
audit,  who  made  his  report,  and  the  following  account  was  filed 
by  H.  J.  Sims  : — 

RECEIPTS. 


Merchandise  receipts 

$6,355 

22 

EXPENDITURE. 

Paid  for  merchandise  .... 

$4,115  00 

Less  refund  by  Odell .... 

94  24 

$4,021 

34 

Paid  wages 

$1,596  19 

Less  refund  by  Odell  .... 

74  36 

$1,521 
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C-  A.  Travelling' $194  50 

Commission  to  agents 78  06 

o 

Sims  Rent 123  16 

! Haems.  Expense  88  70 

Duty 71  54 

Freight  and  express 15  44 

Discount 75  00 

F.  G.  Sims  28  weeks’  salary  at  $15 420  00 

Total  expenditure $6,609  57 

Deducting  receipts 6,355  22 

Deficiency $254  35 


Value  of  stock  sold  to  Odell $2,990  92 

Stock  on  hand  when  H.  J.  Sims  commenced 

business 2,641  99 

Profit  on  stock $348  93 

Less  deficiency  in  receipts 254  35 

Net  profit 94  58 

Harris  surcharged  in  respect  of  the  following  items  : 

1.  Profit  on  stock  purchased $348  93 

2.  Profit  on  stock  sold  to  Odell — value.  . . 301  49 

3.  Profit  sale  of  goodwill  to.  Odell 1,509  08 

4.  Refund  merchandise  and  expense  by 

Odell 244  44 

And  he  falsified  in  respect  of  the  following  items : 

1.  F.  G.  Sims  28  weeks’  salary  at  $15....  $420  00 

2.  Expense  account,  Thoburn  item 6 00 

3.  Discount  to  extent  of  25  00 

4.  Excess  payment  to  R.  J.  Sims 240  50 

5.  Garland  item  to  extent  of 33  82 

6.  Item  of  expense  paid  at  store •.  . 160  00 


Evidence  was  then  taken  before  the  arbitrator,  and  he  made 
his  award  and  found  (1)  that  H.  J.  Sims  paid  for  the  business 
$2,340.50  and  sold  it  to  Odell  for  $4,500,  and  that  the  difference 
between  these  two  sums,  $2,159.50,  was  the  net  profit  in  respect 
of  which  Harris  was  entitled  to  receive  twenty  per  cent.  ; (2) 
that  H.  J.  Sims  was  entitled  to  the  charge  of  $420  for  salary  to 
F.  G.  Sims ; (3)  that  lie  was  not  entitled  to  the  charge  of  $160; 
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and  (4)  that  he  was  not  entitled  to  the  two  sums  of  $25  and 
$33.82  ; (5)  that  subject  to  his  findings  1,  3,  and  4,  H.  J.  Sims 
had  filed  with  him  accounts  shewing  correctly  his  dealings  with 
the  said  business  ; (6)  that  there  was  due  from  H.  J.  Sims  to 
Harris  the  sum  of  $264.79  made  up  as  follows : 

Profits  realized  by  the  said  H.  J.  Sims  from 

the  sale  of  the  business $2,159  50 

Excess  of  expenditure  over  re- 
ceipts   $254  35 

Less  items  disallowed 218  83 

35  53 

Balance $2,123  97 

Add  amount  advanced  to  Harris  on  account 

of  profits 200  00 

Total  profits $2,323  97 

20^  thereof  due  Harris $464  79 

Less  advanced  to  him 200  00 

$264  79 

And  he  found  that  Harris  was  entitled  to  be  paid  his  costs  of, 
and  incidental  to,  the  arbitration. 

Sims  gave  notice  of  appeal  on  several  grounds,  of  which  the 
third  was  the  disallowance  of  the  item  of  $160  and  the  fourth 
was  the  adding  to  the  profits  the  sum  of  $200  advanced  by  R. 
J.  Sims  to  Harris.  The  appeal  came  on  before  Meredith,  J., 
who  referred  back  for  the  consideration  of  the  arbitrator  the 
items  of  $160  and  $200  mentioned  in  the  third  and  fourth 
grounds,  and  dismissed  the  appeal  as  to  the  other  grounds. 

The  appeal  was  argued  before  ARxMOUR,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  17th  of  January,  1901. 

Chrysler,  Q.C.,  for  the  appellant.  Harris  was  not  entitled 
to  a proportion  of  the  profits  at  all,  the  agreement  having  come 
to  an  end  before  the  expiration  of  the  year,  and  there  being  no 
right  of  apportionment:  Cutter  v.  Powell,  2 Sm.  L.C.,  10th  ed., 
p.  1 ; Appleby  v.  ilfyers  (1867),  L.R.  2 C.P.  651 ; Rhodes  v.  For- 
wood  (1876),  1 App.  Cas.  256.  A condition  to  continue  the 
business  for  a year  is  not  implied:  Campanari  v.  Woodhitrn 
(1854),  15  C.B.  400.  At  any  rate  he  is  not  entitled  to  a share 
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C.  A.  of  the  profits  on  the  sale  to  Odell.  He  had  no  interest  in  the 
assets  and  goodwill,  and  is  entitled  at  most  to  the  percentage  of 
Sims  the  profits  earned  while  the  business  is  running : Rishton  v. 

Harris  Grissell  (1868),  L.K  5 Eq.  326.  Robinson  v.  Ashton  (1875), 
L.R.  20  Eq.  25,  has  been  relied  on,  but  that  is  a case  of  partner- 
ship, and  is  really  in  the  appellant’s  favour,  for  it  turns  upon 
the  fact  that  the  goodwill  was  treated  as  an  asset  of  the  partner- 
ship. The  appellant  is,  upon  the  evidence,  entitled  to  the 
allowance  of  the  $160  item,  and  there  should  not  be  added  to 
the  profits  the  $200  lent  to  the  respondent. 

George  F.  Henderson,  for  the  respondent.  The  rights  of  the 
parties  cannot  be  determined  by  the  technical  principles  of 
partnership  law.  The  respondent  may,  legally  speaking,  be  a 
servant  and  not  a partner,  but  that  is  not  the  test  of  the  extent 
of  his  right.  It  was  intended  that  he  should  have  for  his 
services  a definite  share  of  the  profits  earned  and  profits  realized ; 
it  was  contemplated  and  intended  that  the  business  should  be 
disposed  of  as  soon  as  possible,  and  it  would  be  absurd  to  say 
that  the  respondent  was  to  exert  himself  to  make  a speedy  and 
advantageous  sale  and  then  get  practically  nothing  for  his 
services.  “Net  profits”  includes  the  surplus  upon  the  disposi- 
tion of  the  business  : Parks  v.  Grant  Locomotive  Works  (1885), 
40  N.J.  Eq.  121 ; Robinson  v.  Ashton,  L.R.  20  Eq.  25.  Of 
course  the  word  “ profits  ” may  be  used  in  the  restricted  sense, 
as  was  done  in  Rishton  v.  Grissell,  L.R.  5 Eq.  326.  Here  the 
evidence  satisfied  the  arbitrator  that  the  word  was  used  in  the 
usual  and  wide  sense,  and  his  finding  should  not  be  interfered 
with. 

Chrysler,  in  reply. 

March  12.  Armour,  C.J.O.  : — The  first  question  raised  and 
discussed  before  us  was  whether  Harris  was  entitled  to  the 
agreed  percentage  on  the  net  profits  of  the  business  up  to  the 
time  of  the  sale  of  it  by  Sims.  And  the  contention  against  his 
being  so  entitled  was  that  by  the  agreement  between  the  parties 
he  was  only  entitled  to  his  percentage  “ of  the  net  profits  of  the 
said  business  at  the  end  of  the  said  year,”  and  as  the  business 
was  sold  before  the  end  of  tlie  year  the  time  at  which  the  net 
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protits  were  to  be  ascertained  never  arrived,  the  business  not 
having  been  carried  on  for  the  year. 

By  the  agreement  between  the  parties  Sims  hired  Harris  to 
work  and  Harris  agreed  to  serve  Sims  in  the  business  of  the 
Ottawa  Cord  and  Tassel  Company  for  and  during  the  term  of 
one  year,  and  it  was  thereby  provided  that  if  Sims  should,  dur- 
ing said  term,  make  a bond  fide  sale  or  disposal  of  said  business 
the  agreement  of  hiring  should  be  at  an  end  forthwith;  and  it 
was  also  thereby  agreed  that  Sims  should  pay  Harris  a bonus 
equal  to  twenty  per  cent,  of  the  net  profits  of  the  said  business 
at  the  end  of  the  said  year. 

I do  not  think  that  it  can  be  fairly  implied  from  the  terms 
of  the  agreement  that  it  was  the  intention  of  the  parties  that 
if  a sale  of  the  business  should  take  place  before  the  end  of  the 
year  Harris  should  not  be  entitled  to  his  percentage  of  the  net 
profits  of  the  business  up  to  the  time  of  the  sale,  and  I think 
the  proper  implication  from  the  terms  of  the  agreement  is  that 
the  intention  of  the  parties  was  that  he  should  be  so  entitled. 

The  services  of  Harris  were  to  be  paid  for  in  part  by  a per- 
centage on  the  net  profits,  and  having  performed  his  services  up 
to  the  time  of  the  sale  it  is  but  just  that  he  should  receive  his 
percentage  of  the  net  profits  of  the  business  up  to  the  time  of 
the  sale. 

The  dissolution  of  the  aoTeement  of  hiring^  beino;,  as  it  was, 
by  mutual  consent,  as  shewn  by  the  terms  of  the  agreement,  the 
implication  arises  from  such  dissolution  so  assented  to  that 
Harris  became  thereupon  entitled  to  the  net  profits  of  the  busi- 
ness up  to  the  dissolution  of  it  as  a quantum  meruit  for  his 
services  up  to  that  date:  Thomas  v.  Williams  (1834),  1 A.  & 
E.  685  ; Lamhurn  v.  Cruden  (1841),  2 M.  & G.  253. 

It  is  quite  clear  that  what  Sims  paid  for  the  business  and 
what  he  sold  it  for  cannot  properly  be  taken  into  consideration 
in  ascertaining  the  net  profits  of  the  business,  which  mean  the 
profits  derived  from  carrying  on  the  business  after  discharging 
or  making  provision  for  every  outgoing  properly  chargeable 
against  the  business  for  the  period  for  which  the  profits  are 
calculated:  Glasier  v.  Rolls  (1889),  42  Ch.  D.  436  ; Rishton  v. 
Grissell,  L.R.  5 Eq.  326. 
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The  account  filed  by  Sims  before  the  arbitrator  was  made 
up  on  the  proper  principle  to  shew  the  net  profits  of  the  busi- 
ness, and  if  the  sum  of  $160  is  to  be  allowed  as  an  item  of 
expenditure,  and  the  sums  of  $25  and  $33.82  are  to  be  dis- 
allowed, and  the  sum  of  $200  advanced  as  a loan  to  Harris  be 
not  charged  as  profit,  the  account  will  then  stand  as  follows  : 


Total  expenditure $6,850  75 

Total  receipts  6,355  22 

$195  53 

Profit  on  stock  $348  93 

Less  deficiency  in  receipts 195  53 

Net  profits $153  40 


20%  of  $153.40  = $30.68,  and  setting  off  against  this  sum 
of  $30.68  the  sum  of  $200  loaned  by  Sims  to  Harris  there  will 
remain  in  favour  of  Sims  the  sum  of  $169.32. 

The  matter  must  therefore  be  referred  back  to  the  arbitrator 
to  make  his  award  de  novo  in  accordance  with  the  reference 
back  by  Meredith,  J.,  and  this  our  judgment,  and  Harris  must 
pay  the  costs  of  the  appeal  to  Meredith,  J.,  and  this  Court. 

OsLER,  J.  A.  : — It  was  contended  by  Mr.  Chrysler  that  as  the 
business  was  sold  or  disposed  of  by  Sims  before  the  expiration 
of  one  year  from  the  21st  of  April,  1899,  Harris  was  not 
entitled  to  any  percentage  of  the  profits  under  the  second  clause 
of  their  agreement,  which  provided  that  Sims  should  pay  him  a 
bonus  equal  to  twenty  per  cent,  of  the  net  profits  at  the  end  of 
the  year.  But  on  this  point  I think  the  parties  in  stating  for 
the  arbitrator  the  matters  in  difference  between  them  have  con- 
strued the  agreement  for  themselves  and  have  conceded  that 
Harris  would  be  entitled  to  something  if  any  profits  at  all  had 
been  earned  in  the  event  that  has  happened  of  the  business 
being  disposed  of  before  the  end  of  the  year,  the  question,  as  it 
was  agreed  upon,  being  whether  such  percentage  should  be 
on  the  current  profits  only  or  to  profits  as  well  upon  the  total 
amount  realized  by  him  on  the  sale  of  the  business.  Therefore 
I am  of  opinion  that  it  was  not  necessary  in  order  to  entitle 
Harris  to  some  allowance  in  respect  of  profits  that  the  business 
should  have  been  carried  on  for  a whole  year.  I refer  to  the 
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agreement  of  reference  and  the  letters  exchanged  by  the  solici- 
tors of  the  parties  bearing  even  date  therewith. 

The  question  is,  what  profits  are  to  be  taken  into  considera- 
tion ? The  parties  were  not  partners,  and  it  was  expressly 
agreed  by  the  agreement  of  the  21st  of  April,  1899,  that  Harris 
was  to  have  no  interest  whatever  in  the  stock  or  assets  of  the 
company.  He  was  simply  hired  to  work  in  the  business,  and 
the  percentage  on  the  profits  was  the  inducement  to  him  to 
work  in  such  a way  as  to  augment  the  earnings  of  the  concern 
and  make  the  business  a paying  one.  The  expression  “ net 
profits  ” is  used  in  two  or  three  clauses  of  the  agreement,  and 
’ its  use  in  the  latter  throws  light  on  the  former.  Harris  is  to 
be  employed  for  a further  term  of  a year  after  the  expiration 
of  the  first  year,  but  only  if  the  net  profits  of  the  first  year 
amount  to  $2,500.  That,  it  seems  to  me,  points  clearly  to  profits 
earned  by  carrying  on  the  business,  apart  from  any  question  of 
value  of  the  business  itself  taking  the  stock,  assets  and  good- 
will into  account.  The  expression  in  the  second  clause,  used  as 
it  is  without  reference  to  a sale  or  disposal  of  the  business, 
means,  in  my  opinion,  the  same  thing,  and  the  value  of  the 
assets  or  of  the  business  for  the  purpose  of,  or  as  shewn  by,  a 
sale  is  something  that  Harris  has  no  interest  in  or  right  to  have 
taken  into  account.  As  to  this,  therefore,  which  is  the  principal 
question  involved,  the  appeal  must  be  allowed,  and  the  arbitrator 
will  deal  with  it,  and  with  the  other  points  on  which  the  award 
was  referred  back  to  him  for  reconsideration,  in  accordance  with 
the  views  which  have  been  expressed  in  our  judgments.  He 
will  of  course  understand  that  the  whole  award  is  set  aside 
and  all  the  matters  referred  become  the  subject  of  the  new 
award,  unless,  indeed,  the  parties,  to  save  further  expense, 
agree  to  final  judgment  in  accordance  with  the  judgment  of  the 
Chief  Justice. 


C.  A. 

1901 

Sims 

V. 

Harris. 
Osier,  J.A. 


Moss,  J.A.  : — Under  the  agreement  of  the  21st  of  April, 
1899,  there  was  created  a contract  of  hiring  and  service  for  one 
year,  but  terminable  within  that  period  in  the  event  of  Sims 
making  a bond  fide  sale  or  disposal  of  the  business  during  the 
year,  and  that  event  did  happen. 

Harris  was  to  be  compensated  for  his  services  by  a salary  of 
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$15  per  week,  and,  in  addition,  Sims  was  to  pay  him  a bonus 
equal  to  twenty  per  cent,  of  the  net  profits  of  the  business  at 
the  end  of  the  year,  less  the  sum  of  $200  advanced  as  a loan  to 
him. 

It  was  urged,  on  Sims’  behalf,  that  no  share  of  the  profits 
was  payable  unless  the  business  continued  to  be  carried  on  by 
him  until  the  end  of  the  year.  But  can  it  be  said  that  Harris 
agreed  to  give  his  services  for  $15  a week  and  to  take  his  chances 
of  becoming  entitled  to  a share  of  the  profits  provided  Sims 
continued  to  carry  on  the  business  for  the  whole  year?  This 
would  make  it  Harris’  interest  not  to  assist  in  bringing  about  a 
sale  or  disposal  before  the  end  of  the  year,  whereas  it  appears- 
that  it  was  the  desire  of  all  parties  to  sell  or  dispose  of  the 
business  as  early  as  possible.  Looking  at  the  whole  scope  of 
the  agreement,  and  having  regard  to  the  situation  of  the  parties, 
and  to  the  fact  that  they  had  in  contemplation  an  early  sale  or 
disposal  of  the  business  if  it  could  be  accomplished,  the  instru- 
ment may  fairly  be  read  as  not  imposing  service  for  a year 
as  a condition  of  receiving  a share  of  the  profits,  whei-e 
the  continuance  of  the  service  was  rendered  impossible  by  the 
happening  of  the  contingency.  The  meaning  is  that  he  was  to 
be  paid  a percentage  of  the  profits  of  the  business  while  carried 
on  by  Sims ; and,  therefore,  if  Sims  carried  on  for  a year, 
Harris  would  receive  a percentage  of  the  year’s  profits,  but  if, 
as  they  both  intended  and,  probably,  expected,  Sims  sold  or  dis- 
posed of  the  business  before  the  expiration  of  the  year,  then 
Harris  would  receive  a percentage  of  the  profits  up  to  that  time. 
In  other  words,  he  was  to  be  paid  a bonus  equal  to  twenty  per 
cent,  of  the  net  profits  at  the  termination  of  the  service,  whether 
by  effluxion  of  time  or  by  the  happening  of  the  contingency. 

But  I do  not  think  that  Harris  is  entitled  to  any  share  of 
the  profit  upon  the  sale  of  the  business. 

The  agreement  falls  within  the  provisions  of  R.S.O.  1897  ch. 
157,  secs.  2 and  3,  and  I am  inclined  to  think  that,  if  Sims  had 
insisted  upon  it,  his  statement  declaring  the  share  of  profits 
payable  to  Harris  under  it,  was  not  open  to  be  surcharged  or 
falsified  as  it  was  before  the  arbitrator.  But,  apart  from  that, 
the  agreement  itself  expressly  excludes  Harris  from  any  rights 
as  a partner,  and  from  having  or  holding  any  interest  wliatever 
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in  the  stock  or  assets  of  the  business.  Therefore,  while  he  is 
interested  in  the  profits  of  the  business,  he  has  no  interest  in 
the  assets  by  which  these  profits  are  made,  and,  to  adapt  the 
language  of  Vice-Chancellor  Page  Wood,  in  Rishton  v.  Grissell, 
L.K  5 Eq.  326,  at  p.  329,  if  the  assets  were  originally  put  down 
at  $1,000,  or  $4,000,  it  would  not  make  the  slightest  difference 
to  Harris.  He  had  no  interest  in  them.  They  might  be  sold 
at  ten  times  the  amount,  but  with  that  he  could  have  nothing  to 
do  ; he  would  have  no  profit  upon  the  sale  of  the  concern. 

Net  profits  maybe  ascertained  for  any  period,  and  the  mode 
by  which  they  are  ascertained  is  well  understood.  But  no  pro- 
cess of  ascertainment  which  did  not  leave  the  capital  unimpaired 
would  be  correct:  Watney  v.  Wells  (1867),  L.R.  2 Ch.  250  ; 
Dinham  v.  Bradford  (1869),  L.R.  5 Ch.  519.  Here  the  whole 
capital  belongs  exclusively  to  Sims,  and  before  any  declaration 
of  profits  can  be  made  he  must  have  restored  to  him  that  which 
represents  the  actual  value  of  his  capital,  and  in  that  should  be 
included  the  value  of  the  goodwill,  which  is  an  asset  belonging 
exclusively  to  him. 

The  merchandise  account  is  properly  made  up  by  taking  the 
value  of  the  stock  at  the  commencement  as  $2,641.99,  that 
being  its  value  as  capital  to  Sims  at  the  date  of  the  agreement. 
It  was  conceded  that,  if  this  was  the  proper  view  to  take  of  the 
mode  of  settling  the  net  profits  for  the  purpose  of  ascertaining 
Harris’  share,  there  would  be  a balance  against  him.  But,  as 
the  case  stands  before  us,  the  appeal  must  be  allowed,  and  the 
matter  should  be  referred  back  to  the  arbitrator,  unless  the 
parties  are  content  to  accept  the  result  of  the  accounts  as  stated 
by  the  Chief  Justice. 

Maclennan,  J.A.  : — The  facts  are  fully  stated  in  the  judg- 
ment of  the  Chief  Justice,  and  I agree  entirely  in  his  opinion 
that  Harris’s  right  to  a share  of  profits,  in  addition  to  his  weekly 
salary,  did  not  depend  upon  the  business  continuing  for  a year. 

The  only  question  of  difficulty  is  whether  they  profits,  to  a 
percentage  of  which  the  respondent  was  entitled,  included  the 
price  obtained  on  the  sale  of  the  whole  of  the  stock  to  Odell 
on  the  5th  of  November.  On  this  question  I think  the  learned 
Judge  was  right  in  affirming  the  Master. 
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This  case  is  not  at  all  like  the  cases  to  which  we  were 
referred,  in  which  a limited  and  restricted  meaning  was  given 
to  the  words  ‘‘  net  profits.”  It  is  not  a case  of  partnership,  or 
limited  company,  with  a limited  or  fixed  capital  or  a fixed  plant, 
and  with  articles  of  partnership  or  association  throwing  light 
upon  the  sense  in  which  the  words  “ net  profits  ” were  used, 
such  as  the  cases  to  which  we  were  referred.  What  we  have 
here  is  a purchase  by  Sims  of  a stock  of  goods,  fixtures,  book 
debts,  goodwill,  and  other  effects  which  had  theretofore  belonged 
to  his  brother  and  the  respondent  Harris,  as  copartners  in  the 
manufacture  and  sale  of  certain  kinds  of  silk  goods. 

The  partnership  had  become  embarrassed,  and  the  appellant 
was  applied  to  by  his  brother  to  come  to  his  rescue  and  take 
over  the  business.  The  appellant  was  engaged  in  a different 
business  of  his  own,  and  had  no  knowledge  of  the  business  in 
question.  The  respondent  was  the  practical  man  of  the  late 
firm,  and  the  appellant  proposed  to  him  to  act  as  manager,  if  lie 
should  take  it  over,  on  the  terms  of  $15  a week  and  one  fifth  of 
the  net  profits.  This  was  agreed  to,  the  business  was  taken 
over,  and  the  agreement  of  hiring  was  made.  Now  on  these 
simple  facts,  I think  the  natural  sense  and  understanding  of 
the  agreement  would  be,  that  whatever  the  profits  might  be,  the 
respondent  was  to  have  one  fifth  and  the  appellant  four  fifths. 
The  engagement  was  for  a year,  but  the  agreement  contem- 
plated that  the  business  might  not  continue  so  long,  but  might 
be  sold  and  disposed  of  before  the  year  expired,  in  which  case 
the  hiring  was  to  come  to  an  end.  That  is  to  sa^q  it  was  con- 
templated that  the  business  might  go  on  for  a year,  or  more,  in 
the  usual  way,  selling  the  goods  from  day  to  day,  and  replacing 
the  goods  sold  by  others ; or  the  appellant  might  at  any  time 
sell  the  whole,  and  buy  and  manufacture  no  more.  In  either 
case,  as  I think,  the  respondent  was  clearly  to  have  his  per- 
centage of  profits.  But  it  is  contended  that  the  profit  to  be 
received  would  be  different  in  the  one  case  and  the  other.  I 
confess  I see  no  reason  for  any  distinction.  Suppose  that  after 
going  on  in  the  usual  way,  making  sales  day  by  day,  and 
replenishing  the  stock  day  by  day,  the  appellant  at  the  end  of 
six  months  was  to  say,  “I  will  buy  or  manufacture  no  more 
goods,  but  I will  go  on  selling  day  by  day  until  the  stock  is  all 
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sold  and  then  I will  stop.”  And  suppose  that  at  or  before  the 
end  of  the  year,  all  the  goods  had  been  sold,  is  it  not  clear  that 
the  respondent  would  be  entitled  to  his  percentage  of  the  profits 
made  by  those  sales  ? I can  see  no  ground  whatever  on  which 
his  right  could  be  denied.  If  so,  can  it  make  any  difference 
that  instead  of  selling  out  the  remaining  stock  by  daily  sales, 
he  has  found  a person  willing  to  buy  the  whole  at  once  ? I 
think  there  can  be  no  difference.  Odell  came  on  the  5th  of 
November  and  said,  ‘‘I  will  give  you  $4,500  for  your  businevss 
now.”  There  is  no  inagfic  in  the  word  ‘‘business.”  What 
Odell  bought  was  the  stock  of  goods,  and  the  book  debts  and 
the  fixtures.  It  is  not  a case  in  which  goodwill  could  be  worth 
anything  whatever.  But  if  it  could,  I see  no  reason  why  the 
respondent  should  not  have  the  right  to  any  profit  made  upon 
that,  as  well  as  upon  the  sale  of  the  goods.  The  agreement  of 
sale  to  the  appellant  expressly  includes  the  goodwill  of  the  ven- 
dors, and  if  it  was  expressly  included  in  the  sale  to  Odell,  at  a 
profit,  there  can  be  no  reason  why  the  respondent  should  not 
have  his  percentage  of  it.  It  was  a profit  of  the  business  quite 
as  much  as  the  profit  on  the  sale  of  the  goods. 

I am,  therefore,  of  opinion  that  the  Master  was  right  in 
allowing  to  the  respondent  his  percentage  upon  the  profit  aris- 
ing from  the  sale  at  $4,500,  as  he  has  done.  And,  indeed,  I 
think  he  might  well  have  taken  the  sum  of  $1,600,  mentioned 
in  the  deed  of  sale,  as  the  value  of  the  stock  and  other  property 
at  the  commencement  of  the  year,  for  the  purpose  of  computing 
the  plaintiff’s  percentage  of  profit.  But  as  the  respondent  has 
not  appealed  on  that  ground,  we  cannot  interfere  with  what  the 
Master  has  done. 

I think  the  appeal  must  be  dismissed. 

Appeal  allowed,  Maclennan,  J.A.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

Mitchell  v.  Saylor. 

Mortgage — Benin  and  Profits — Collateral  Indebtedness — Appropriation  of 

Receipts. 

A mortgagee  in  receipt  of  the  rents  and  profits  of  mortgaged  premises  from 
time  to  time  sold  goods  to  the  mortgagor,  and  the  latter  upon  a settlement 
of  accounts  assented  to  the  receipts  being  applied  first  in  payment  of  the 
account  for  goods  sold  : — 

Held,  that  an  encumbrancer  whose  rights  accrued  after  the  settlement  could 
not  complain  of  this,  and  was  not  entitled  to  take  the  position  that  the  rents 
and  profits  necessarily  and  irrevocably  reduced  the  mortgage  debt  as  they 
were  received. 

Judgment  of  a Divisional  Court  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  a Divisional 
Court  [Armour,  C.J.,  and  Street,  J.] 

The  action  was  brought  for  redemption,  the  facts  being 
complicated,  but  an  outline  of  them  is  all  that  is  necessary  to 
enable  the  point  in  the  case  of  general  interest  to  be  understood. 
One  Lane,  owner  in  fee  of  certain  land,  made  a mortgage 
thereon  in  1878,  in  favour  of  one  Corbould,  and  in  1881  con- 
veyed fifteen  acres  of  the  land  to  the  plaintiff  with  covenants 
against  his  own  acts.  In  1887  the  mortgage  became  vested 
in  one  Wilson,  who  at  the  same  time  took  another  mortgage 
from  Lane  for  the  amount  then  due.  and  on  the  1st  of 
January,  1890,  entered  into  an  agreement  with  Lane  and 
the  defendant  to  extend  the  time  for  payment  of  the  mort- 
gages for  a fixed  period  and  to  assign  them  to  the  defendant 
upon  payment  of  the  sum  due,  fixed  at  $901.62,  whicli  tlie 
defendant  agreed  to  pay.  On  the  30th  of  January,  1890,  Lane 
conveyed  the  mortgaged  premises,  except  the  fifteen  acres,  to 
the  defendant,  the  consideration  expressed  being  $1,250  and 
the  morto^aofe  not  beino^  mentioned.  After  this  tlie  defendant 
remained  in  possession  of  the  land  and  sold  several  small 
parcels,  receiving  $748  of  purcliase  money,  and  on  the  22nd  of 
September,  1894,  conveyed  what  was  left  of  the  land  to  tlie 
mortgagor’s  wife,  for  an  expressed  consideration  of  $300,  she 
covenanting  to  pay  Wilson’s  mortgage.  By  a contemporaneous 
agreement  she  and  her  liusband  and  tlie  defendant  agreed  tliat 
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an  account  should  be  taken  between  the  defendant  and  Mrs. 
Lane  in  which  the  defendant  should  charge  himself  with  all 
proceeds  received  by  him  from  the  land  while  in  possession 
and  with  all  sums  due  by  him  for  the  labour  of  Lane  and  his 
family  (who  had  been  working  on  the  land)  and  should  charge 
Mrs.  Lane  with  certain  goods  sold,  and  advances,  and  payments, 
the  balance,  if  in  the  defendant’s  favour,  to  be  paid  to  him  by 
Mrs.  Lane,  and  if  against  him,  to  be  credited  by  him  on  the 
Wilson  mortgage,  which  was  assigned  to  the  defendant  by 
Wilson  on  the  1st  of  October,  1894,  there  then  being  due 
$901.62  and  interest  from  the  1st  of  January,  1890.  On  the 
24th  of  August,  1895,  an  accounting  took  place  between  the 
Lanes  and  the  defendant,  the  balance  in  his  favour,  apart  from 
the  mortgage  debt,  being  nearly  $500.  On  the  12th  of  March, 
1897,  the  plaintiff  recovered  judgment  against  the  Lanes,  and  on 
the  27th  of  August,  1898,  the  sheriff,  under  a writ  of  ven.  ex., 
sold  to  the  plaintiff  the  interest  of  the  Lanes  in  the  mortgaged 
lands,  and  conveyed  it  to  him  on  the  14th  of  September,  1898. 
On  the  22nd  of  October,  1898,  he  brought  this  action,  alleging 
that  the  mortgage  had  been  satisfied,  but  ofiering  to  pay  $400 
in  full  of  any  claims  the  defendant  might  have. 

The  right  to  redeem  was  admitted,  and  the  master  at 
Picton,  to  whom  a reference  was  directed,  found  that  the  con- 
veyance of  the  30th  of  January,  1890,  to  the  defendant  was 
really  a mortgage  to  secure  the  payment  of  the  amount  due  on 
the  Wilson  mortgage,  which  the  defendant  had  agreed  to  pay, 
and  some  other  claims ; and  further  that  the  profits  of  tlie  land 
and  receipts  from  sales  were  more  than  sufficient  to  satisfy  the 
defendant’s  claim. 

These  findings  were  affirmed  by  Rose,  J.,  on  appeal,  but 
were  reversed  by  the  Divisional  Court,  who  held  that  the 
plaintiff  obtained  no  interest  in  the  mortgaged  premises  by  the 
conveyance  to  him  of  the  fifteen  acres ; tliat  his  right  to  redeem 
was  founded  solely  on  his  purchase  under  the  execution  ; and 
that  he  was  bound  by  the  accounting  between  the  Lanes  and 
the  defendant. 

In  1893  tlie  plaintiff  brought  an  ejectment  action  against 
the  defendant  to  recover  possession  of  tlie  fifteen  acres,  and  in 
that  case  tlie  Court  of  Appeal  held,  affirming  the  judgment  at 
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the  trial,  that  the  plaintiff  was  entitled  to  the  land,  subject  to 
the  Corbould  mortgage. 

The  appeal  was  argued  before  Boyd,  C.,  Osler,  and  Mac- 
LENNAN,  JJ.A.,  Meredith,  C.J.C.P.,  and  Lister,  J.A.,  on  the 
24th  of  January,  and  1st  of  February,  1901. 

Aylesworth,  K.C.,  and  P.  G.  Macnee,  for  the  appellant. 

J.  B.  Clarke,  K.C.,  for  the  respondent. 


February  12.  Boyd,  C.  : — This  appeal  results  in  two 
distinct  aspects  of  the  right  of  the  parties.  (1)  As  to  the 
fifteen  acres  : Mitchell,  the  plaintiff,  holds  that  by  deed  from 
Lane  of  July,  1881,  by  which  Lane  undertook  to  set  it  free 
from  the  prior  Corbould  mortgage.  Then  upon  the  convey- 
ance of  the  residue  of  the  mortgaged  property  by  Lane  to 
Saylor  on  the  30th  of  January,  1890,  Mitchell  had  the  right  to 
throw  the  whole  debt  on  the  land  so  acquired  by  Saylor  the 
defendant.  As  soon  as  the  Corbould  mortgage  was  assigned  to 
Saylor  in  October,  1894,  by  virtue  of  the  arrangement  made 
with  Wilson  and  Lane  the  burden  of  that  incumbrance  was 
cast  entirely  on  the  residue  of  the  land  to  the  exoneration  of 
the  plaintiff’s  fifteen  acres.  This  is  the  equitable  result  follow- 
ing upon  the  application  of  the  doctrine  settled  in  Jones  v. 
Beek  (1871),  18  Gr.  671.  There  is  confusion  after  this  date  as 
well  as  before  as  to  what  benefit  was  derived  from  the  fifteen 
acres  by  either  party  to  this  record.  As  to  this  part  of  the  case 
the  plaintiff  may  take  a reference  at  his  risk  as  to  costs,  which 
may  be  disposed  of  by  the  master. 

(2)  As  to  the  rest  of  the  mortgaged  property  the  plaintiff 
as  purchaser  of  Lane’s  interest  in  the  land  under  execution 
may  have  a right  to  redeem  subject  to  the  state  of  account  as 
settled  in  1894  and  1895  between  the  Lanes  and  Saylor.  This 
right  to  redeem  arose  only  in  August,  1898,  and  probably  as  a 
substantial  sum  is  due  on  the  mortgage,  the  plaintiff  will  not 
elect  to  redeem.  If  he  does  so  the  account  as  to  rents  and 
occupation  should  be  taken  by  the  master  subject  to  the 
settlement  between  the  Lanes  and  Saylor. 

As  to  the  contention  of  res  judicata  respecting  the  Corbouhi 
mortgage.  The  facts  are  that  the  action  wherein  the  declara- 
tion was  made  that  the  fifteen  acres  as  to  Lane’s  individual 
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interest  were  subject  to  the  Corbould  mortgage  was  .begun  on 
29th  of  November,  1893,  by  Mitchell,  and  the  defendant  Saylor 
did  not  acquire  the  Corbould  mortgage  till  October,  1894,  pend- 
ing action.  In  the  argument  before  the  Court  of  Appeal,  as 
appears  by  my  book,  the  counsel  for  Mitchell  stated  that  he  was 
willing  to  admit  the  Corbould  mortgage  as  found  by  the  trial 
Judge  but  that  it  was  acquired  after  action.  I have  not  been 
able  to  get  access  to  these  proceedings  but  it  is  very  apparent 
that  no  such  question  was  raised  there  as  we  have  to  deal  with 
in  this  case. 

The  appellant  should  pay  the  costs  of  appeal.  He  is 
entitled  to  a declaration  that  he  holds  the  fifteen  acres  free 
from  all  claims  under  the  Corbould  and  Wilson  mortgages. 

OsLER,  J.A.  — -If  the  Lanes  in  September,  1894,  a few  days 
before  the  defendant  acquired  the  Wilson  mortgage,  were 
competent  to  agree  in  what  manner  the  moneys  which  had  up 
to  that  time  been  received  by  the  defendant  from  the  rents 
of  the  mortgaged  premises  (other  than  the  fifteen  acres) 
and  the  proceeds  of  the  sales  which  had  been  made  by  him 
of  parts  thereof  should  be  applied,  it  is  impossible  for  the 
plaintiff,  who  became  the  purchaser  of  the  Lanes’  equity  of 
redemption  in  1897,  now  to  undo  their  agreement  and  to  be 
permitted  to  assert  that  all  the  moneys  should  have  been 
applied  in  such  a way  as  to  discharge  the  mortgages. 

These  moneys  had  not  in  fact  been  applied  between  the 
Lanes  and  the  defendant  under  their  agreement  and  we  have 
been  referred  to  no.  authority  to  shew  that  the  law  had  made 
the  appropriation  contended  for  or  that  anything  stood  in  the 
way  of  the  Lanes  assenting  to  its  being  made  in  the  stipulated 
manner — not  recalling  an  appropriation  already  made  and  exist- 
ing discharge  pro  tanto  of  the  mortgage  sequent  thereon^ — but 
then  for  the  first  time  settling  and  agreeing  upon  the  application 
of  the  moneys  in  the  defendant’s  hands.  This  was  followed  up  in 
August,  1895,  by  a further  settlement  of  accounts,  not  including 
the  defendant’s  claim  under  the  mortgage.  I can  see  nothing 
else  in  the  case  beyond  the  plaintiff’s  right  to  have  it  made 
clear  that  he  holds  the  fifteen  acres — as  indeed  the  defendant 
asserts  he  does — clear  of  the  morto-age  and,  if  he  desires  it,  a 
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reference  »as  to  the  defendant’s  dealings  with  the  mortgaged 
premises  since  October,  1894.  Subject  to  this  the  appeal  should 
be  dismissed  with  costs. 

Maclennan,  J.A. : — The  question  in  this  appeal  is  whether 
there  is  anything  due,  on  both  or  either  of  two  mortgages,  held 
by  the  defendant. 

The  plaintiff  is  owner  of  two  parcels  of  land,  one  containing 
fifteen  acres,  and  the  other  about  sixty  acres,  acquired  at 
different  times,  and  by  diflerent  titles.  One  of  the  mortgages, 
the  earlier  one,  includes  both  parcels,  the  other  only  the  larger 
one.  On  a reference  to  the  master  he  reported  there  was 
nothing  due.  The  judgment  in  appeal  found  there  was  due 
to  the  respondent  a sum  of  $901.62  and  interest. 

On  the  8th  of  July,  1881,  the  plaintiff  acquired  the  fifteen 
acre  parcel  from  John  K.  Lane  and  others,  subject  to  a mortgage 
to  one  Corbould  for  $1,914,  and  which  also  contained  several 
other  parcels  including  the  sixty  acres.  The  conveyance  con- 
tained the  usual  covenants  against  encumbrances.  On  the  11th 
of  August,  1887,  one  Wilson  became  assignee  of  the  Corbould 
mortgage  on  which  there  was  then  due  $1,272.90,  and  on  the 
same  day  Lane  made  another  mortgage  to  Wilson  of  the  same 
lands  as  further  security  for  the  same  sum  of  $1,272.90.  This 
last  mortgage  made  no  exception  of  the  fifteen  acres,  which  had 
been  conveyed  to  the  plaintiff  in  1881,  although  Lane  had  no 
longer  any  interest  therein. 

The  defendant’s  connection  with  the  land  began  on  the  1st 
of  January,  1890,  when  an  agreement  by  deed  was  made 
between  Wilson  the  mortgagee  of  the  1st  part,  the  defendant  of 
the  2nd  part,  and  Lane  of  the  3rd  part.  The  effect  of  this  deed 
was  to  extend  the  time  for  payment  of  the  mortgage  debt 
(whicli  was  fixed  at  $901.62)  for  three  years,  in  equal  yearl}^ 
instalments,  with  yearly  interest  on  the  whole  sum  at  seven  per 
cent.  The  defendant  covenanted  to  pay  the  instalments  as 
they  became  due,  and  in  case  of  default  the  whole  debt  was  to 
become  due.  The  defendant  liad  the  privilege  of  paying  tlie 
whole  off  at  one  time,  and  upon  payment  was  to  have  an 
assimiment  of  the  mort^apfes.  It  was  also  declared  that  certain 
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parcels  of  the  mortgaged  lands  had  been  discharged  therefrom, 
and  were  not  to  be  included  in  any  assignment. 

On  the  30th  of  January,  1890,  a conveyance  was  made  by 
Lane  to  the  defendant  of  all  the  lands  comprised  in  the 
Corbould  mortgage  and  also  of  another  parcel  not  contained  in 
that  mortgage  but  contained  in  the  Wilson  mortgage.  This 
conveyance  is  in  the  form  of  a purchase  deed,  expressed  to  be 
in  consideration  of  $1,250  paid  by  the  defendant  to  Lane.  It 
excepts  any  parts  of  the  land  theretofore  conveyed  by  Lane, 
contains  covenants  for  title,  and  against  encumbrances  in  the 
usual  form ; but  makes  no  reference  to  the  mortgages. 

The  learned  master  came  to  the  conclusion  that  this  convey- 
ance was  not  a purchase,  but  a further  security  to  the  defendant 
against  his  guarantee  to  Wilson,  and  for  about  $250  due  from 
Lane  to  himself.  I have  carefully  considered  the  evidence,  and  I 
am  unable,  in  the  face  of  the  defendant’s  evidence,  both  in  the 
former  action  and  in  the  present  one,  and  in  the  absence  of  any, 
other  evidence  to  agree  that  the  conveyance  was  a security,  or 
that  the  defendant  did  not  thereby  become,  as  he  says  he  did, 
and  as  is  expressed  in  the  deed,  the  absolute  owner  of  the 
mortgaged  lands,  the  consideration  for  the  conveyance  being 
the  payment  by  him  of  the  Wilson  mortgages,  and  the  debt, 
whatever  it  was,  which  was  then  due  to  him  from  the  Lanes. 
His  emphatic  assertion,  both  in  his  former  and  subsequent 
evidence,  is  that  after  obtaining  that  deed,  and  until  1894  he 
was  the  owner  of  the  land ; and  there  is  no  evidence  whatever 
to  the  contrary. 

The  mortgages,  however,  were  still  in  Wilson’s  hands,  and 
there  is  no  evidence  to  shew  when  the  defendant  actually  paid 
the  money ; but  he  obtained  an  assignment  from  Wilson  on  tlie 
1st  of  October,  1894,  and  the  consideration  expressed  is  $1,068, 
which  is  declared  to  be  the  sum  then  due. 

During  the  interval  between  the  30th  of  January,  1890,  and 
the  1st  of  October,  1894,  the  defendant  sold  several  parcels  of 
the  land  to  four  different  persons,  and  received  therefor  $748, 
as  purchase  money  ; and  if  there  had  been  no  further  transaction 
with  the  Lanes,  the  mort^ao-es,  as  between  him  and  tliem,  would 
have  been  paid  off,  the  mortgage  debt  having  been  tlie  con- 
sideration, or  part  of  the  consideration,  for  tlie  conveyance ; 
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and  the  effect  of  the  conveyance  was  that  the  Corbould 
morto-age,  which  alone  was  a charge  on  the  fifteen  acres,  ceased 
any  longer  to  be  a charge  on  that  part  of  the  land,  as  between 
the  plaintiff  and  defendant.  The  defendant  had  made  it  his 
own  debt,  and  nothing  has  occurred  since  to  re-establish  it  upon 
the  fifteen  acres. 

In  equity  the  plaintiff’s  fifteen  acre  parcel  is  discharged  from 
the  debt ; but  the  legal  title  still  remains  in  the  defendant,  and 
the  plaintiff  is  entitled  to  a reconveyance  from  him  free  from 
encumbrance. 

It  is  a different  question,  however,  as  regards  the  sixty  acre 
parcel. 

The  plaintiff’s  claim  to  that  is  by  virtue  of  a sheriff’s  deed, 
pursuant  to  a sale  on  the  27th  of  August,  1898,  under  execution 
against  the  lands  of  Lane  and  his  wife,  issued  on  the  12th  of 
March,  1897  ; and  all  that  he  can  claim,  in  respect  of  that 
parcel,  are  the  interests  of  Lane  and  his  wife,  as  they  stood  on 
the  last  mentioned  date. 

We  have  seen  that  on  the  30th  of  January,  1890,  the 
defendant  had  become  the  owner  of  this  parcel,  and  the  other 
parcels  then  subject  to  the  mortgages,  and  then  held  by  Wilson, 
on  which  there  remained  due  $901.62.  This  debt  thereby 
became  his  debt,  and  it  was,  therefore,  in  effect  as  if  he  had 
made  the  mortgage  himself.  He  could  sell  parts  of  the  land  as 
he  pleased,  and  could  do  what  he  pleased  with  the  purchase 
money,  so  long  as  Wilson  was  willing  to  give  discharges  to  the 
purchasers.  He  did  sell  several  parcels,  and  received  the  pur- 
chase money,  and  afterwards  on  the  24th  of  September,  1894, 
he  had  another  transaction  with  the  Lanes.  That  transaction 
consisted  of  an  agreement  between  the  plaintiff  and  the  Lanes, 
husband  and  wife,  and  a conveyance  by  the  defendant  to  Mrs. 
Lane.  The  agreement  is  for  a conveyance  to  be  made  by  the 
defendant  to  Mrs.  Lane  on  payment  of  $300  and  all  moneys  he 
liad  expended  and  all  claims  and  charges  he  might  have  in 
respect  of  the  premises,  and  subject  to  the  mortgages  existing 
thereon.  An  account  was  to  be  stated  of  all  matters  between 
tliem,  and  the  balance  was  to  be  paid  by  and  to  the  respective 
parties,  according  to  the  result,  and  if  in  favour  of  Mrs.  Lane, 
was  to  be  credited  on  the  mortgage  ; and  if  any  difference  arose 
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between  them,  it  was  to  be  settled  by  arbitration.  Immediately 
after  the  making  of  this  agreement  the  defendant  conveyed  the 
lands  to  Mrs.  Lane,  except  parcels  which  had  been  previously 
sold,  in  consideration  of  $300,  which  he  says  he  received  ; and 
the  conveyance  is  made  expressly  subject  to  the  two  mortgages 
then  held  by  Wilson,  which  it  is  declared  Mrs.  Lane  is  to  pay 
off*  The  effect  of  that  agreement  and  conveyance  was  to  make 
the  Wilson  mortgage,  which  had  since  the  30th  day  of  January, 
1890,  been  the  debt  of  the  defendant,  the  debt  of  Mrs.  Lane. 
The  defendant  was  bound  to  bring  into  the  stated  account  the 
purchase  money  which  he  had  received  on  sales,  and  if  the 
balance  upon  the  whole  account  was  against  him  he  was  bound 
to  apply  it,  or  to  see  it  applied,  on  the  mortgage.  The  defen- 
dant had  bound  himself  by  the  deed  of  1st  of  January,  1890,  to 
pay  the  mortgage  with  interest,  and  a few  days  after  the 
conveyance  to  Mrs.  Lane,  that  is,  on  1st  of  October,  1894,  he 
obtained  an  assignment  from  Wilson,  as  already  mentioned. 
For  anything  that  appears  the  money  was  paid  to  Wilson  at  the 
same  time.  But  the  effect  would  be  the  same  if  it  had  been, 
either  wholly  or  partly,  paid  before.  The  agreement  treats  it, 
for  the  purpose  of  the  settlement  between  the  parties,  as  an 
unpaid  mortgage. 

The  parties  subsequently  went  into  the  accounts,  and  it  was 
found  that,  including  the  purchase  money  of  land  sold,  the 
balance  was  against  Mrs.  Lane.  Whether  the  balance  was 
much  or  little  is  immaterial ; the  effect  was  that  there  was 
nothing  to  credit  on  the  mortgage,  and  it  was  all  owing  with 
interest  on  the  12th  of  March,  1897,  when  the  plaintiff’s  execu- 
tion attached  upon  the  land. 

If  after  the  24th  of  September,  1894,  the  defendant  received 
any  rents  and  profits  of  the  land,  which  were  not  taken  into  the 
account  between  him  and  Mrs.  Lane,  between  that  date  and  the 
12th  of  March,  1897,  or  afterwards,  he  is  accountable  as  mort- 
gagee to  the  plaintiff. 

The  order  appealed  from  makes  no  distinction  between  the 
two  parcels  of  land,  and  should,  therefore,  be  varied. 

There  should  be  a declaration  that  there  is  nothino-  due  to 
the  defendant  in  respect  to  the  fifteen  acre  parcel ; and  tliat  the 
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plaintiff  is  entitled  to  a reconveyance  thereof  free  from  incum- 
brances. 

As  regards  the  rents  and  profits  of  the  fifteen  acre  parcel,  I 
do  not  see  how  the  defendant  is  accountable  therefor  as  mort- 
gagee before  or  until  the  1st  of  October,  1894.  If  he  was  in 
possession  or  occupation  before  that  time,  he  was  a mere  tres- 
passer, and  the  plaintiff’s  sole  remedy  was  an  action  of  trespass. 
If  he  has  been  in  possession  or  in  the  receipt  of  the  rents  and 
profits  since  that  date,  I think  the  plaintiff  may  treat  him  as  a 
mortgagee  in  possession,  and  may  take  an  inquiry  at  the  risk 
of  costs. 

As  to  the  other  parcel,  the  declaration  should  be  that  there 
is  due  to  the  defendant  $901.62  and  interest  from  the  1st  of 
January,  1890;  but  that  the  plaintiff  may  have  an  inquiry  at 
the  risk  of  costs,  as  to  occupation  by,  or  rents  and  profits 
received  by,  the  defendant  of  or  from  that  parcel  or  any  part 
thereof,  subsequently  to  the  24th  of  September,  1894.  But  as 
to  the  period  between  that  date  and  the  12th  of  March,  1897, 
the  plaintiff  can  claim  nothing  that  has  been  accounted  for  to 
Mrs.  Lane  and  applied  otherwise  than  on  the  mortgage. 

Meredith,  C.J.C.P.: — This  is  an  appeal  by  the  plaintiff*  from 
the  judgment  of  a Divisional  Court  reversing  that  of  my  late 
brother  Bose,  by  whose  judgment  the  report  of  the  local  master 
and  special  referee  was  affirmed. 

The  findincy  of  the  local  master  and  referee  was  that  the 
mortgages  which  the  appellant  seeks  to  redeem  were  satisfied 
before  action,  and  the  result  of  the  judgment  in  appeal  is  to 
reverse  that  finding  and  to  substitute  for  it  a finding  that  at  the 
date  of  the  report  there  was  due  to  the  respondent  upon  his 
mortgages  $901.62  for  principal  and  $527  for  interest. 

It  was  contended  by  the  appellant’s  counsel  that  the  proper 
conclusion  upon  the  evidence  is  not  that  reached  by  the 
Divisional  Court,  but  is  that  at  the  date  when  the  respondent 
became  the  assignee  of  the  Wilson  mortgages  (1st  October, 
1894)  he  had  received  from  the  profits  of  the  mortgaged  lands 
and  from  sales  of  parts  of  them  which  had  been  made  either  by 
him  or  by  the  mortgagor  with  his  concurrence  more  than 
sufficient  to  satisfy  everything  that  was  due  to  him  for  which 
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he  was  entitled  to  hold  the  mortgaged  premises  as  security 
including  the  mortgage  debt  due  to  Wilson,  the  burden  of  which 
he  had  as  between  Wilson  and  him  taken  upon  his  shoulders  by 
the  agreement  of  the  1st  of  January,  1890,  and  that  the  moneys 
so  received  had  in  fact,  or  must  in  law  be  treated  as  having,  been 
applied  when  and  as  they  were  received  in  satisfaction  of  the 
mortgage  debt. 

In  dealing  with  this  question,  it  is  necessary  to  consider 
what  the  position  of  the  parties  (the  respondent  and  the  Lanes) 
towards  one  another  in  respect  of  the  lands  in  question  had 
been  up  to  the  time  when  the  Wilson  mortgages  were  assigned 
to  the  respondent.  Until  the  respondent  took  upon  himself  by 
the  ac^reement  with  Wilson  the  burden  of  the  morto-ao-e  debt 
due  to  Wilson,  he  does  not  appear  to  have  had  any  interest  in 
the  lands  or  anything  to  do  with  them ; but  by  a conveyance 
bearing  date  the  30th  of  January,  1890,  Lane  conveyed  to  the 
respondent  for  the  expressed  consideration  of  $1,250  the  lands 
included  in  the  Wilson  mortgage  except  the  parts  before  then 
conveyed  by  Lane,  thereby  excluding  the  fifteen  acres  conveyed 
by  Lane  to  the  appellant  from  the  operation  of  the  conveyance. 

Exactly  what  were  the  real  nature  and  purpose  of  the 
transaction  carried  out  by  this  conveyance  is  involved  in 
obscurity,  and  that  is  due  very  much  to  the  conflict  between  the 
testimony  given  by  the  respondent  in  a former  action  of 
Mitchell  V.  Saylor  and  that  which  he  gave  in  the  master’s  office 
on  the  reference  in  this  action. 

I do  not  differ  from  the  conclusion  of  the  learned  master 
that  the  transaction  was  not  a sale  by  Lane  to  the  respondent 
but  that  the  conveyance  was  intended  to  operate  only  as  a 
security  to  the  respondent,  though  if  it  were  necessary  to 
decide  what  it  was  to  secure,  which  I think  it  is  not,  I am  not 
satisfied  that  it  was  intended  to  secure  only  the  payment  of  the 
then  indebtedness  of  Lane  to  the  respondent,  and  the  indemnify- 
ing of  the  respondent  against  the  liability  which  he  had 
incurred  to  Wilson,  and  I think  it  much  more  likely  that  the 
real  agreement  was  that  not  only  these  matters  but  also  any 
liability  which  Lane  should  afterwards  incur  to  the  respondent 
for  advances  or  supplies  or  otherwise  should  be  secured  by  it, 
and  that  though  it  was  intended  that  the  appellant  should 
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appear  in  the  registry  office  as  the  owner  of  the  land  and  the 
relations  of  Lane  with  him  with  respect  to  it  be  nominally 
those  of  • a ‘‘  hired  man  ” the  farming  operations  should  be 
really  carried  on  by  and  for  the  benefit  of  Lane  and  that  the 
respondent  should  receive  on  account  of  his  debt  what  Lane 
could  spare  at  the  close  of  each  season’s  operations,  and  the 
reasons  for  the  transaction  taking  this  form  are  not  far  to 
seek,  when  one  considers  the  financial  position  of  Lane  and  his 
habits  as  they  are  described  in  evidence. 

Adopting  then  the  view  of  the  learned  master  that  the  con- 
veyance of  the  30th  of  January,  1890,  is  to  be  treated  as  a 
mortgage,  and  assuming  that  it  was  designed  to  secure  onl}-  the 
then  indebtedness  of  Lane  to  the  respondent  and  the  repayment 
of  any  moneys  which  the  latter  should  be  called  upon  to  pay 
to  Wilson  under  the  agreement  with  him  (and  the  correctness  of 
such  an  assumption,  as  I have  said,  I doubt)  I am  unable  to 
understand  on  what  principle  the  appellant  is  entitled  to 
raise  any  question  as  to  the  application  of  the  moneys  received 
by  the  respondent  in  respect  either  of  the  produce  of  the  farm 
or  the  sales  of  parts  of  the  mortgaged  lands,  before  the  1st  of 
October,  1894,  when  the  respondent  became  by  the  assignment 
from  Wilson  the  assignee  of  his  mortgages,  and  still  less  how  he 
is  entitled  to  require  the  respondent  to  account  as  a mortgagee 
in  possession,  for  the  appellant  had  no  concern  with  the  , 
incumbrance  created  by  the  conversance  of  the  30th  of  January, 
1890,  as  it  did  not  embrace  or  assume  to  affect  the  only  part  of 
tlie  mortgaged  lands  in  which  he  was  then  interested — the 
fifteen  acres. 

If  this  view  be  correct,  on  what  principle  did  the  respondent 
upon  becoming  the  assignee  of  the  Wilson  mortgage  become 
liable  to  account  to  the  appellant  in  respect  of  the  past  trans- 
actions between  him  and  his  mortgagor  ? I know  of  none,  and  if 
there  was  not  such  liability  before  tlie  assignment  how  and 
when  did  it  arise  ? Certainly  not  by  any  agreement  between 
the  respondent  and  tlie  Lanes,  for  in  the  agreement  between  them, 
which  was  made  practically  contemporaneously  with  the  assign- 
ment of  the  mortgages,  the  mortgages  were  treated  as  subsist- 
ing and  binding  on  the  lands,  and  so  far  from  the  moneys  which 
had  been  received  by  the  respondent  after  the  conveyance  of 
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the  30th  of  January,  1890,  being  applied  on  the  mortgages  it 
was  stipulated  that  it  was  only  the  balance  if  any  of  those 
moneys  which  remained  after  crediting  to  the  respondent  what 
•was  owing  to  him  which  was  to  be  so  applied. 

The  learned  master  having  come  to  the  conclusion  that  the 
respondent’s  mortgages  were  paid  off  in  1894  did  not  deal  with 
the  question  of  the  liability  of  the  respondent  to  account  as  a 
mortgagee  in  possession  for  the  period  subsequent  to  that  date, 
though  to  have  charged  him  with  an  occupation  rent  for  that 
period  was  the  logical  consequence  of  his  finding. 

Let  it  be  assumed,  however,  that  the  effect  of  the  transfer 
of  the  Wilson  mortgage  to  the  respondent  made  him  answerable 
thereafter  on  the  footing  of  a mortgagee  in  possession,  and 
much  may  be  said  against  the  correctness  of  that  assumption,  I 
do  not  understand  why  a disposition  of  the  rents  and  profits 
assented  to  by  the  mortgagor  but  not  binding  on  the  appellant 
as  the  owner  of  the  fifteen  acres  is  not  binding  on  him  as  a 
subsequent  purchaser  of  the  mortgagor’s  interest  in  the  residue 
of  the  mortgaged  property. 

I take  it  to  be  clear  that  if  Lane  were  still  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  property  except  the 
fifteen  acres,  and  were  seeking  to  redeem,  he  could  not  be  heard 
to  say  that  an  appropriation  by  the  respondent,  even  treating 
him  as  a mortgagee  in  possession,  to  which  he  had  assented,  of 
the  rents  and  profits  of  the  mortgaged  property  to  another 
account  instead  of  to  reduce  the  liability  on  the.  mortgage  was 
not  binding  on  him,  and  it  certainly  would  be  a strange  result 
if  the  appellant,  deriving  title  from  Lane  after  such  an  appro- 
priation was  made,  be  entitled  to  stand  in  a better  position  than 
Lane,  and  to  repudiate  an  appropriation  which  was  binding  on 
him,  merely  because  as  to  the  appellant  as  owner  of  the  fifteen 
acres  that  appropriation  was  not  binding.  In  my  opinion  no 
such  result  does  follow,  and  any  claim  which  the  appellant 
would  be  entitled  to  make  as  to  the  appropriation  of  payments 
in  respect  of  his  ownership  of  the  fifteen  acres  is  fully  met  by  tlie 
judgment  of  the  Divisional  Court  which  was  intended  to 
declare  tliat  he  was  entitled  to  liold  tlie  fifteen  acres  free  from 
the  Wilson  mortgages.  It  is  unnecessary  to  decide  what  would 
liave  been  tlie  proper  conclusion  had  it  been  shewn  that  an 
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appropriation  had  once  been  made  on  the  mortgage  debt  and  it 
had  been  sought  to  get  rid  of  the  effect  of  that  appropriation 
by  shewing  an  agreement  with  the  mortgagor,  not  reduced  to 
writing  and  registered,  to  appropriate  otherwise  the  moneys  so 
dealt  with,  i.e.,  whether  the  equity  arising  from  the  transaction 
which  undoubtedly,  according  to  the  authorities,'  would  have 
precluded  the  mortgagor  from  relying  on  the  prior  appropriation 
as  having  satisfied  pro  tanto  the  mortgage  debt  would  have 
bound  his  assignee  of  the  equity  of  redemption  having  no  notice 
of  the  agreement  and  claiming  as  the  appellant  does  under  a 
registered  instrument. 

I say  it  is  unnecessary  to  express  an  opinion  on  this  point, 
because  in  my  opinion  the  proper  conclusion  on  the  evidence  is 
that  no  appropriation  of  the  moneys  by  the  respondent  was 
ever  made  until  it  was  made  by  the  agreement  on  the  24th  of 
September,  1894,  and  the  settlement  of  the  24th  of  August, 
1895. 

1 see  no  reason  on  the  evidence  to  doubt  that  that  settlement 
was  made  as  it  purports  to  have  been,  or  that  it  was  other  than 
a bond  fide  one,  and  I do  not  share  the  doubts  expressed  by  the 
learned  master  as  to  the  existence  of  the  indebtedness  of  the 
Lanes  to  the.  respondent  on  what’  is  called  the  Consecon  store 
account. 

Bearing  in  mind  the  character  and  habits  of  Lane,  to  which 
1 have  referred,  I see  nothing  unlikely  in  his  account  at  the 
Consecon  store  having  run  up  to  the  amount  which  it  is  said  to 
have  reached,  especially  if  as  the  respondent  testified  he  held 
the  mortgaged  property  as  security  for  all  of  Lane’s  present 
and  future  indebtedness.  It  is  besides  to  be  observed  that  the 
whole  of  the  account  ($1,114.53)  is  not  for  articles  required  for 
household  use  of  Lane  and  his  family,  it  comprises  items  for 
feed  for  stock,  seed  grain,  farm  implements  and  live  stock,  as 
well  as  one  item  at  least  of  cash,  and  these  items  form  in 
amount  a considerable  part  of  the  account.  It  is  true  that  this 
account  is  not  referred  to  in  the  agreement  unless  in  general 
terms  not  altogether  apt  for  describing  such  items  as  those  of 
which  the  account  is  composed.  I think,  however,  in  view  of 
the  fact  that  there  was  practically  no  cross-examination  of  the 
respondent  as  to  tlie  account,  the  argument  which  liad  weiglit 
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with  the  master  in  inclining  him  to  the  opinion  that  no  such 
indebtedness  as  the  account  evidenced  ever  existed  was  carried 
by  him  farther  than  in  fairness  to  the  respondent  it  ought  to 
have  been,  especially  as  the  account  was  verified  by  the  certifi- 
cate of  the  Lanes  of  its  correctness  at  the  time  of  the  settlement 
of  the  24th  of  August,  1895. 

I have  not  overlooked  the  fact  that  by  the  judgment  in  the 
former  action  the  respondent’s  title  to  the  fifteen  acres  is 
declared  to  be  subject  as  to  the  interest  of  his  grantor  John  K. 
Lane  to  the  first  of  the  mortgages  assigned  by  Wilson  to  the 
respondent  and  there  referred  to  as  ‘‘  a mortgage  to  one  Charles 
Corbould,  dated  the  26th  day  of  June,  1878,  now  held  by  the 
defendant,”  but  in  dealino-  with  the  case  I have  treated  the 
judgment,  though  it  may  be  doubtful  whether  it  has  that 
effect,  as  conclusively  determining  that  that  mortgage  was  at 
the  date  of  the  judgment  a subsisting  incumbrance  binding 
on  the  interest  in  the  fifteen  acres  which  Lane  conveyed  to  the 
appellant.  It  may,  however,  be  observed  that  so  treating  it  it 
is  inconsistent  with  what  is  contended  by  the  appellant  and  has 
been  found  by  the  master  to  be  the  true  position  at  that  time, 
that  the  mortgage  was  wholly  satisfied. 

The  master  did  not,  as  I have  said,  deal  with  the  question 
of  the  respondent’s  liability  to  account  as  mortgagee  in  posses- 
sion after  1894,  and  no  evidence  was  given  on  the  reference 
upon  which  it  is  possible  for  us  to  determine  the  rights  of  the 
parties  in  that  regard.  It  would  not  be  unreasonable,  therefore, 
that  the  appellant  should  be  afforded  an  opportunity  of  estab- 
lishing if  he  can  that  the  respondent  is  chargeable  in  respect  of 
his  dealings,  if  any,  with  the  mortgaged  premises  since  that 
date,  but  that  reference  should,  I think,  be  at  the  risk  of  the 
appellant  if  it  should  turn  out  that  nothing  is  chargeable  to  the 
respondent. 

There  is  also  the  question  of  the  liability  of  the  respondent 
to  account  for  an  occupation  rent  or  for  the  rents  and  profits  of 
the  fifteen  acres  after  the  1st  of  January,  1894,  for  if  he  was  in 
possession  of  them  as  mortgagee,  he  should  account  to  the 
appellant  for  the  rents  received  by  him,  or  be  charged  with  an 
occupation  rent  in  respect  of  that  part  of  the  mortgaged  premises; 
that  (|uestion  also  may  be  dealt  with  on  tlie  reference  back. 
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The  order  of  the  Divisional  Court  as  to  costs  should  not  be 
disturbed,  and  as  the  respondent  has  substantially  succeeded  on 
the  appeal  to  this  Court,  the  appellant  should  pay  the  costs  of 
that  appeal. 


Meredith,  C.J.,  LiSTER,  J. A. : — I ao^ree. 
c.p.  ^ 


Appeal  dismissed. 

R.  s.  c. 
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Learn  v.  Bagnall. 

Bond — Breach — Agreement  to  Exchange  Land — Infant. 

The  plaintiff  and  an  infant  owner  of  land  entered  into  an  agreement  for  the 
exchange  of  land,  the  land  of  the  plaintiff  being  subject  to  a mortgage,  the 
interest  upon  which  to  a certain  date  he  agreed  to  pay,  nothing  being  said  in 
the  agreement  as  to  payment  of  the  interest  after  that  date.  The  defendant 
gave  a bond  to  the  plaintiff  conditioned  to  be  void  if  the  infant  owner,  after 
arriving  at  the  age  of  twenty-one  years,  should  convey  his  land  to  the  plain- 
tiff, and  should  do  and'  perform  all  acts,  covenants,  and  agreements  to  be 
done  and  performed  by  him  as  in  the  said  agreement  mentioned.”  The 
infant  went  into  possession  of  the  plaintiff’s  land,  but  the  interest  after  the 
named  date  not  having  been  paid,  the  land  was  sold  by  the  mortgagee  before 
the  infant  attained  the  age  of  twenty-one  years,  and  the  infant  upon 
attaining  that  age  did  not  convey  his  land  to  the  plaintiff : — 

Held,  though  the  infant  was  impliedly  bound  to  indemnify  the  plaintiff  against 
payment  of  interest  after  the  named  date,  yet  that  that  right  of  indemnity 
was  not  to  be  enforced  until  the  infant  attained  his  majority,  the  plaintiff  in 
the  meantime  being  jirimarily  liable  to  pay  the  interest ; and  that  not  having 
done  so  he  was  in  default  and  not  in  a position  to  complain  of  the  infant’s 
refusal  to  convey  or  to  enforce  the  bond. 

Held,  also,  that  the  implied  obligation  to  indemnify  was  not  an  act,  covenant, 
or  agreement  within  the  agreement,  and,  therefore,  not  within  the  bond. 

Judgment  of  a Divisional  Court  affirmed. 


Appeal  by  the  plaintiff  from  the  judgment  of  a Di^’isional 
Court  [Armour,  C.J.,  Falconbridge,  and  Street,  JJ.]  in  an  action 
on  a bond. 

Tlie  following^  statement  ot*  tlie  facts  is  taken  from  the 
judgment  of  Osler,  J.A.  : — Tlie  plaintiff  and  one  Lewis  Whitsell 
entered  into  an  agreement  for  the  excliange  of  their  lands. 
Wliitsell  was  an  infant,  and  the  defendant  gave  the  bond  sued 
on  as  a guarantee  as  tlierein  recited,  “ tliat  lie  would,  after 
arriving  at  the  age  ol*  21  years  convey  his  land,  as  described  in 
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the  agreement,  to  the  plaintiff,  and  would  fully  and  faithfully 
perform  otherwise  all  the  conditions  and  agreements  on  his  part 
to  be  performed,  as  in  the  said  agreement  contained.”  The 
condition  of  the  bond  was  declared  to  be  that  if  Whitsell,  after 
arriving  at  the  age  of  21  years,  should  absolutely  convey  to  the 
obligee,  his  heirs  or  assignees,  or  to  such  person  or  persons  as 
the  obligee  should  direct  or  appoint,  the  said  lands  and  premises 
in  the  said  agreement  mentioned,  conformably  to  the  said  agree- 
ment, and  should  do  and  perform  all  acts,  covenants,  and 
agreements  to  be  done  and  performed  by  him  as  in  the  said 
agreement  mentioned,  provided  the  said  obligee  should  have 
duly  paid  all  sums  of  money  to  be  paid  by  him  to  the  said 
Whitsell,  and  should  have  done  and  performed  all  covenants 
and  agreements  as  in  the  said  agreement  mentioned  to  be  done 
and  performed  by  him,  then  the  obligation  should  be  void.  By 
their  agreement  Whitsell  appointed  the  plaintiff’s  land  to  be 
conveyed  to  his,  Whitsell’s,  wife,  and  it  was  to  be  so  conveyed 
subject  to  the  mortgage  of  $2,500,  together  with  the  interest 
thereon  at  the  rate  of  6 per  cent,  from  the  13th  December,  1895, 
and  to  the  existing  lease  of  the  premises.  The  plaintiff  was 
‘‘to  pay  the  interest  on  the  said  mortgage  until  the  13th 
December,  1895.”  He  was  also  to  give  Whitsell  certain  chattels 
valued  at  $200,  and  to  pay  him  $500  cash  at  the  time  of  the 
signing  and  delivery  of  the  deeds.  The  agreement  then  provided 
that  the  exchange  was  to  be  “ completed  so  soon  as  the  said 
Whitsell  becomes  of  age,  and  to  be  completed  at  the  office  of 
A.  L.  Haynes,  Aylmer.  Each  of  the  parties  shall,  by  good  and 
sufficient  deeds,  convey  the  said  premises  belonging  to  him  to 
the  other,  subject  as  aforesaid.  Each  of  the  said  deeds  to 
contain,  in  proper  form,  clause  barring  the  wife’s  dower  of  the 
respective  parties,  and  on  the  delivery  of  the  said  deeds  contem- 
poraneously, the  said  sum  of  $500  and  interest  {i.e.,  interest 
from  the  date  of  the  agreement)  shall  be  at  once  due  and 
payable.” 

Whitsell  received  possession  of  the  plaintiff’s  chattels, 
entered  into  possession  of  his  land,  received  rent  from  the 
tenant,  and  cut  and  removed  a quantity  of  cordwood  therefrom. 
He  did  not  pay  the  interest  which  fell  due  on  the  mortgage  on 
the  13th  December,  1896.  The  plaintiff’  did  not  do  so  either. 
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and  the  defendant  would  not  pay  it,  though  requested.  The 
consequence  was  that  in  February,  1897,  the  mortgagee  sold 
the  land  under  the  power  of  sale  in  the  mortgage,  and  it  was 
altogether  lost  to  the  plaintiff.  Whitsell  became  of  age  in  the 
month  of  December  following,  and  very  shortly  thereafter 
absconded  from  the  country,  and  avoided  his  agreement  by 
conveying  to  his  brother  his  half  interest  in  the  land  which  he 
had  agreed  to  convey  to  the  plaintiff. 

The  appeal  was  argued  before  Boyd,  C.,  Osler,  J.A., 
Meredith,  C.J.,C.P.,  Moss,  and  Lister,  JJ.A.,  on  the  9th  of 
January,  1901. 

Joseph  Montgomery , for  the  appellant. 

Aylesworth,  Q.C.,  and  John  Crawford,  for  the  respondent. 

March  2.  Boyd,  C.  : — ^The  judgment  in  appeal  should  stand 
affirmed  unless  it  appears  that  the  loss  of  the  land  to  be  con- 
veyed by  Learn  to  Mrs.  Whitsell  was  occasioned  by  breach  of 
agreement  on  the  part  of  her  husband,  which  the  surety 
Bagnall  covenanted  should  be  observed  by  the  husband, 
Whitsell. 

This  loss  was  occasioned  by  default  being  made  in  payment 
of  interest  on  the  mortgage  upon  the  land  Mrs.  Whitsell  was  to 
receive  from  Learn.  That  interest  fell  due  on  13th  December, 

1896,  and  was  not  paid  by  Whitsell,  who  was  in  possession,  nor 
by  any  one  else,  and  hence  the  sale  of  the  land  in  February, 

1897.  It  is  expressly  stipulated  by  the  terms  of  exchange  that 
Learn  is  to  pay  the  interest  on  this  mortgage  up  to  the  13th  of 
December,  1895.  It  is  assumed  that  after  that  it  will  be  paid 
by  Whitsell  or  out  of  the  rents  and  profits  received  by  him — 
but  there  is  apparently  no  express  mention  of  such  a thing  in 
the  writing.  The  most  that  appears  is  a provision  that  Whit- 
sell shall  enter  into  possession  “ subject  to  the  mortgage  ” in 
the  agreement  for  exchange.  The  recital  of  the  bond  provides 
tliat  “ Bagnall,  the  obligor,  has  agreed  to  give  the  bond  as  a 
guarantee  that  Wliitsell,  after  arriving  at  tlie  age  of  twenty-one 
years,  will  convey  the  land  to  Learn,  and  fully  and  faitld'ully 
perform  otlierwise  all  the  conditions  and  agreements  on  his  part 
to  be  performed  as  in  the  said  agreement  contained.”  And  the 
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condition  in  the  body  of  the  bond  is  that  “ Whitsell  shall,  after 
arriving  at  the  age  of  twenty -one  ...  do  and  perform  all 
acts,  covenants,  and  agreements  to  be  done  and  performed  by 
him  as  in  the  said  agreement  mentioned.” 

The  date  of  performance  is,  I think,  indicated  by  the  period 
of  his  majority — it  is  not  said  that  he  shall  do  anything  while 
yet  under  age. 

“ Subject  to  the  mortgage  ” means  that  a qualified  estate  in 
the  land  is  being  dealt  with,  and  that  there  is  an  undertaking 
implied  by  the  transferee,  i.e.,  Whitsell,  to  indemnify  the  mort- 
gagor, i.e.,  Learn,  against  personal  liability  under  the  incum- 
brance : Ashburner  on  Mortgages,  p.  372.  But  the  term  of 
adjustment  as  between  Bagnall  and  Learn  is  not  at  the  gale  day 
during  minority  but  after  the  infant  was  of  age.  There  is  no 
disturbance  of  the  personal  liability  of  Learn  to  pay  the 
mortgage  interest  after  December,  1895  : the  legal  result  of  the 
agreement  is  that  he  is  to  be  recouped  by  Whitsell,  and  under 
the  bond  it  is  enough  if  this  is  done  upon  Whitsell  attaining 
full  age. 

This  being  the  proper  construction,  the  default  in  non- 
payment of  the  gale  of  interest  due  in  1896  lay  primarily 
upon  Learn,  and  his  failure  to  pay  has  occasioned  the  loss  of 
the  land  under  the  power  of  sale. 

In  other  respects  I agree  with  the  judgment  in  appeal,  and 
would  affirm  it  with  costs. 

OsLER,  J.A.  : — The  question  is  whether  there  is  any 
evidence  of  a breach  of  the  condition  of  the  bond.  To  what 
exactly  has  the  defendant  obliged  himself  ? That  is  to  be 
found  in  the  language  of  the  condition. 

Tlie  same  time  was  appointed  for  the  execution  and  delivery 
of  the  deed  of  each  party,  and  therefore  the  plaintiff  could  not 
allege  that  Whitsell  was  in  default  unless  he  was  at  the  time 
prepared  to  perform  his  own  part  of  the  agreement;  in  other 
words,  a readiness  and  willingness  to  complete  on  the  plaintiff’s 
side  was  a condition  precedent  to  Whitsell’s  liability  to  perform 
it  on  his. 

When,  however,  the  time  arrived  for  performance,  namely, 
when  Wliitsell  became  of  age,  the  plaintiff  was  unable  to 
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perform  it  on  his  part  because  his  land  had  been  sold  by  the 
mortgagee.  He  says  that  his  inability  to  comply  with  the 
terms  of  the  agreement  and  with  the  proviso  of  the  condition 
was  caused  by  Whitsell’s  default  in  payment  of  the  interest, 
and  that  he  was  therefore  exonerated  from  performing  or 
offering  to  perform  the  agreement  on  his  part.  But  Whitsell’s 
obligation  to  pay  the  interest,  although  it  may  have  been  one 
implied  or  cast  upon  him  by  law,  was  not  “ an  act,  covenant,  or 
agreement  to  be  done  and  performed  by  him  as  in  the  agreement 
mentioned,”  which  is  the  language  of  the  condition  of  the  bond, 
and  which  points  to  acts,  covenants,  and  agreements  specifically 
set  forth  therein.  The  defendant’s  obligation,  in  short,  is  not 
co-extensive  with  what  may  be  Whitsell’s  obligation  towards 
the  plaintiff,  but  with  those  only  which  are  expressed  in  the 
agreement. 

Considering,  further,  that  Whitsell  was  an  infant,  I am  of 
opinion  that  the  bond  relates  to  what  he  was  to  do  after  he 
became  of  age  towards  carrying  out  the  agreement.  What  the 
plaintiff  was  to  do  was  to  convey  his  land  then,  subject  to  the 
mortgage  and  the  interest  from  the  13th  of  December,  1895, 
although  the  interest  for  a year  would  then  be  overdue.  That 
gale  of  interest  would  be  subject  of  settlement  between  the 
parties  when  their  agreement  was  implemented.  Had  the 
plaintiff  paid  the  interest  due  in  December,  1896,  I fail  to 
see  how  he  could  then  have  maintained  an  action  against  the 
defendant  upon  the  bond  as  for  condition  broken,  having  regard 
to  the  fact  that  there  was  no  express  agreement  by  Whitsell  to 
pay  interest  then  or  to  do  anything  more  than  to  assume  it  by 
the  terms  of  the  deed  to  be  made  to  him  after  he  came  of  age. 
It  seems,  therefore,  to  me  that  if  the  plaintiff  meant  to  keep 
alive  the  defendant’s  obligation  he  should  have  kept  himself  in 
a position  to  convey  the  land  when  the  time  came  for  doing  so, 
even  though  that  made  it  necessary  for  him  to  pay  in  the 
meantime  a gale  of  interest,  which  on  accepting  the  conveyance 
the  vendee  would  be  bound  to  assume  and  to  repay. 

If  we  could  have  held  that  the  plaintiff  had  a right  of  action 
on  the  bond,  a serious  question  would  have  arisen  as  to  tlie 
proper  measure  of  damages  recoverable.  The  breach  of  condi- 
tion in  the  case  supposed  would  be  the  non-payment  of  the 
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interest  in  December,  1896.  Why  should  the  plaintiff  be 
entitled  to  recover  more  than  that  sum  when  payment  thereof 
by  him  was  all  that  was  necessary  to  maintain  him  in  his 
position  to  perform  his  agreement  when  the  infant  came  of 
age  ? 

On  the  whole,  I am  of  opinion  that  we  must  dismiss  the 
appeal. 
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Meredith,  C.J.C.P.,  Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed. 

R s.  c. 


[IN  THE  COURT  OF  APPEAL.] 


Hope  v.  Hamilton  Park  Commissioners. 

Parties — A ttorney-  General — Ratepayers. 

Ratepayers  who  are  affected  thereby  only  to  the  same  extent  as  all  other  rate- 
payers in  the  city  cannot  bring  an  action  against  the  park  commissioners  of 
the  city  to  set  aside  resolutions  as  to  the  management  of  a city  park  ; such 
an  action  must  be  brought  by  the  Attorney-General. 

Judgment  of  Meredith,  J.,  affirmed. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  Meredith,  J., 
at  the  trial,  dismissing  the  action. 

The  plaintiffs  were  residents  in  and  ratepayers  of  the  city  of 
Hamilton,  and  brought  the  action  against  the  park  commis- 
sioners complaining  of  their  action  in  leasing  to  the  defendant 
Stroud  part  of  a city  park,  and  the  only  question  dealt  with  in 
the  appeal  was  whether  they  could,  without  shewing  some 
special  interest  or  injury,  maintain  such  an  action,  though 
questions  as  to  the  jurisdiction  of  the  commissioners  and  the 
nature  and  effect  of  the  alleo-ed  lease  were  discussed  in 

O 

argument. 


The  appeal  was  argued  before  Armour,  C.J.O.,  Osler,  Moss, 
and  Lister,  JJ.A.,  on  the  10th  of  January,  1901. 

Armour,  Q.C.,  and  W.  L.  Ross,  for  the  appellants. 
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MacKelcan,  Q.C.,  and  J.  L.  Counsell,  for  the  respondents, 
the  commissioners. 

J.  G.  Gauld,  for  the  respondent  Stroud. 

March  2.  The  judgment  of  the  Court  was  delivered  by 
Armour,  C.J.O. : — The  plaintiffs  in  this  case  were  residents  in 
and  ratepayers  of  the  city  of  Hamilton,  which  city  had  pur- 
chased a property  called  Dundurn  for  a public  park,  and  had 
afterwards  duly  adopted  the  Public  Parks  Act,  by  virtue  of 
which  the  said  park  became  open  to  the  public  free  of  all 
charge,  subject  to  such  by-laws,  rules,  and  regulations  as  the 
board  of  park  management  might  make  as  to  the  use  thereof, 
and  they  sought  to  have  it  declared  that  the  following  resolu- 
tions of  the  board  of  park  management  were  ultra  vires  and 
null  and  void,  viz. : 1.  That  the  portion  of  Dundurn  park 
fenced  in  and  used  as  baseball  grounds,  be  declared  by  this 
board  to  be  not  immediately  required  for  park  purposes. 
2.  That  the  portion  of  Dundurn  park  heretofore  used  as  base- 
ball grounds  be  let  to  William  Stroud  for  purposes  of  baseball 
games  for  $15  per  day  if  he  becomes  a member  of  the  Eastern 
league,  or  if  only  of  the  International  league  $10  per  day,  not 
exceeding  sixty  days  in  all  during  the  present  year,  excepting 
July  12th  and  Labour  day,  said  grounds  to  be  let  to  societies 
or  other  organizations  on  other  days,  on  terms  to  be  arranged 
with  the  board.  Mr.  Stroud  to  furnish  schedule  of  the  days  he 
will  require  said  grounds  for  May.  No  intoxicating  liquors  to 
be  sold  on  the  premises.”  They  also  sought  an  injunction 
against  the  granting  the  said  lease  to  Stroud  or  other  persons, 
or  withdrawing  from  the  use  of  the  public  free  of  charge  that 
portion  of  the  said  park  known  as  the  ball  grounds,  and  an 
injunction  against  the  receiving  the  lease  by  Stroud,  and  a 
declaration  setting  aside  and  declaring  null  and  void  any  lease 
or  agreement  for  a lease  which  might  be  made  or  executed  by 
the  defendants  for  withdrawing  from  the  use  of  the  public  free 
of  charge  all  that  portion  of  the  park  known  as  the  ball 
grounds. 

The  learned  trial  Judge,  finding  that  the  plaintitfs  had  not, 
nor  had  any  of  them,  been  individually  wronged  in  any  way, 
none  of  them  having  ever  been  excluded  from  that  part  of  the 
park  resolved  to  be  leased,  and  none  of  them  having  suTered 
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any  injury  not  common  to  all  the  rest  of  the  public  from  the 
action  of  the  defendants,  dismissed  the  action. 

In  my  opinion  the  judgment  of  the  learned  trial  Judge  was 
right  and  should  be  affirmed. 

The  rule  is  that  no  person  may  institute  proceedings  with 
respect  to  wrongful  acts,  which  if  of  a private  nature  are  not 
wrongs  to  himself,  and  if  of  a public  nature  do  not  specially 
affect  himself,  and  this  rule  applies  equally  to  ultra  vires 
transactions:  Brice,  3rd  ed.,  p.  751. 

It  is  unnecessary,  in  the  view  I take  of  this  case,  to  deter- 
mine whether  in  doing  what  they  essayed  to  do,  the  board  of 
park  management  were  acting  within  the  powers  conferred 
upon  them  by  the  Legislature  or  within  what  might  fairly  be 
regarded  as  incidental  to  or  consequential  upon  such  powers,  for 
no  one  of  the  public  has  any  right  to  complain  whenever 
parliamentary  powers,  such  as  those  conferred  upon  this  board, 
have  not  been  strictly  followed  or  are  intended  to  be  trans- 
gressed, unless  he  can  shew  that  he  has  an  interest  in  preventing 
the  doing  of  that  which  may  well  be  called  a violation  of  their 
contract  with  the  Legislature.  He  must  not  only  shew  that 
they  are  committing  or  intend  to  commit  a wrong,  but  also  that 
the  wrong  complained  of  does  occasion  or  will  occasion  loss  or 
damage  to  him,  that  he  has  a special  or  private  interest  in 
confining  them  within  the  limits  of  their  parliamentary  powers: 
Mayor,  etc.,  of  Liverpool  v.  Chorley  Waterworks  Co.  (1852), 
2 D.  M.  & G.  852. 

And  unless  he  can  shew  this,  it  is  only  the  Attorney- 
General  who  has  any  right  in  such  case  to  complain. 

I do  not  think  that  the  fact  of  the  plaintiffs’  being  rate- 
payers of  the  city  of  Hamilton,  which  had  purchased  the  park 
and  had  adopted  the  Public  Parks  Act,  thereby  constituting  the 
board  of  park  management  an  independent  corporation,  gave 
them  a special  or  private  interest  in  confining  the  board  of  park 
management  within  the  limits  of  their  parliamentary  powers, 
or  that  their  transgressing  them,  as  it  was  alleged  they  were 
essaying  to  do,  did  or  would  occasion  any  loss  or  damage  to 
them. 

The  appeal  must  therefore  be  dismissed  with  costs. 

Appeal  dismissed. 

R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

Corporation  of  Whitby  v.  Grand  Trunk  Railway  Company. 


Railways — Bond — Recital — Bonus. 

By  its  Act  of  incorporation  a railway  company  had  power  to  receive  and  take 
grants  and  donations  of  land  and  other  property  made  to  it,  to  aid  in  the  con- 
struction and  maintenance  of  the  railway,  and  any  municipality  was  author- 
ized to  pay,  by  way  of  bonus  or  donation,  any  portion  of  the  preliminary 
expenses  of  the  railway,  or  to  grant  to  the  railway  sums  of  money  or  deben- 
tures by  way  of  bonus  or  donations  to  aid  in  the  construction  or  equipment 
of  the  railway.  The  railway  company  in  consideration  of  a bonus  by  a 
municipality,  agreed  to  keep  for  all  time  its  head  office  and  machine  shops 
in  the  municipality  : — 

Held,  that  the  recital  of  the  agreement  in  a bond  signed  by  the  railway  com- 
pany amounted  to  a covenant  on  their  part  to  observe  its  terms,  but  that 
such  an  agreement  was  not  justified  by  statutory  provisions,  and  was  not 
enforceable. 

Judgment  of  Boyd,  C.  , 32  O.R.  99,  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Boyd,  C., 
reported  32  O.R.  99. 

An  outline  of  the  facts  is  given  in  the  report  below.  The 
bond  in  question  was  as  follows : — 

“ Know  all  men  by  these  presents,  that  we  the  provisional 
directors  of  the  Port  Whitby  and  Port  Perry  Railway  Company 
are  held  and  firmly  bound  unto  the  corporation  of  the  town  of 
Whitby  in  the  penal  sum  of  fifty  thousand  dollars  to  be  paid  to 
the  said  the  corporation  of  the  town  of  Whitby,  and  their  suc- 
cessors in  office,  for  which  payment  well  and  truly  to  be  made, 
we  the  said  the  provisional  directors  of  the  Port  Whitby  and 
Port  Perry  Railway  Company  do  hereby  bind  ourselves  and  our 
successors  in  office  firml}^  by  these  presents. 

In  witness  whereof  the  said  company  have  caused  their  seal 
to  be  affixed  this  twenty-sixth  day  of  June,  one  thousand  eight 
hundred  and  sixty-eight. 

Whereas  the  corporation  of  the  town  of  Whitby,  on  the 
thirteenth  day  of  June,  A.D.  1868,  submitted  to  the  ratepayers 
of  the  town  of  Whitby  a certain  by-law  No.  158  intituled  ‘A 
by-law  to  aid  and  assist  the  Port  Whitby  and  Port  Perry  Rail- 
way Company  in  the  construction  and  equipment  of  a railway 
commencing  at  the  town  of  Whitby  within  the  limits  of  the 
Port  Whitby  Harbour  and  terminating  at  or  near  Port  Perry  on 
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Lake  Scugog,  and  to  make  and  grant  to  the  said  company 
therefor  the  debentures  of  the  town  of  Whitby  for  the  sum  of 
fifty  thousand  dollars/  whereby  the  ratepayers  authorized  the 
corporation  of  the  said  town  of  Whitby  to  issue  debentures  to 
the  amount  of  the  said  fifty  thousand  dollars  as  a bonus  to  aid 
in  the  construction  and  equipment  of  the  said  railway. 

And  it  was  agreed  by  and  between  the  said  company  and 
the  said  the  corporation  of  the  town  of  Whitby  that  before  the 
final  passage  of  the  said  by-law  by  the  council  of  the  said  the 
corporation  of  the  town  of  Whitby  certain  conditions  herein- 
after expressed  should  be  observed,  fulfilled  and  kept  by  the 
said  company,  that  is  to  say  : 

1st.  That  the  Port  Whitby  and  Port  Perry  Railway  Com- 
pany do  and  shall  and  hereby  agree  to  establish  and  maintain 
hereafter  the  head  office  of  the  company  in  the  town  of  Whitby 
and  also  to  erect  and  maintain  during  the  operation  of  the 
railway  in  the  said  town  the  chief  workshops  of  the  company 
which  may  be  required  for  the  construction  and  repair  of  the 
company’s  rolling  stock,  plant  and  machinery. 

2nd.  That  the  said  railway  company  also  covenant  to  erect 
and  maintain  during  the  operation  of  the  railway,  at  some 
point  at  or  near  Dundas  street  and  not  more  than  half  a mile 
East  or  West  of  Brook  street,  a suitable  passenger,  goods  and 
freight  station,  with  the  sidings  necessary  for  the  prompt  and 
satisfactory  transaction  of  all  the  business  thereat  required,  and 
that  all  trains  carrying  passengers  or  way  freight  shall  be 
stopped  at  said  station. 

3rd.  That  notwithstanding  any  liability  incurred  by  the 
corporation  of  the  town  of  Whitby  to  the  said  Port  Whitby  and 
Port  Perry  Railway  Company  by  the  passing  of  the  said  by- 
law, the  said  company  agree  that  no  debentures  shall  be  called 
for  or  exacted  by  the  said  company,  except  at  the  times  and  in 
the  manner  following,  that  is  to  say : ten  thousand  dollars  of 
debentures  to  be  paid  over  to  the  said  railway  company  imme- 
diately after  the  same  shall  have  been  organized  by  the  election 
of  directors  by  the  shareholders  of  the  company  and  the 
appointment  of  the  necessary  officers.  The  remaining  forty 
thousand  dollars  of  debentures  to  be  paid  over  to  the  said  rail- 
way company  as  the  construction  and  equipment  of  the  road 
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progresses  in  the  proportion  of  ten  thousand  dollars  for  each 
and  every  ten  thousand  dollars  funds  of  the  company  actually 
expended  upon  the  said  road,  upon  an  affidavit  being  made  to 
that  effect  by  the  engineer  of  the  company  and  certified  to  by 
the  president  of  the  company. 

4th.  That  the  said  railway  shall  be  a gauge  of  not  less  than 
four  feet  eight  inches,  nor  more  than  five  feet  six  inches,  with 
iron  rails  not  less  than  sixty-six  pounds  to  the  yard. 

The  condition  of  the  above  obligation  is  such  that  if  the 
above  railway  company  and  their  successors  in  office  do  and 
shall  well  and  truly  perform,  fulfil  and  keep  all  and  every  the 
conditions  herein  specified  and  set  forth,  which  on  the  part  and 
behalf  of  the  said  company  and  their  successors  in  office  is,  are 
and  ought  to  be  performed,  fulfilled  and  kept  according  to  the 
true  intent  and  meaning  of  the  same,  and  the  said  the  corpora- 
tion of  the  town  of  Whitby  fulfil  their  part  in  the  issuing 
and  paying  over  the  said  debentures  in  accordance  with  the 
conditions  herein  expressed  and  set  forth,  then  the  above 
written  obligation  shall  be  void,  otherwise  shall  remain  in  full 
force  and  virtue. 

(Signed)  Joseph  Bigelow,  [L.S.] 

President  Provisional  Board  of  Directors.” 


The  appeal  was  argued  before  Armour,  C.J.O.,  Maclennan, 
Moss,  and  Lister,  JJ.A.,  bn  the  7th  and  8th  of  February,  1901. 

C assets,  K.C.,  for  the  appellants. 

Aylesiuorth,  K.C.,  and  Farewell,  K.C.,  for  the  respondents. 

February  23.  The  judgment  of  the  Court  was  delivered  by 
Armour,  C.J.O.  : — I am  of  the  opinion  that  the  recital  of  the 
agreement  between  the  corporation  of  the  town  of  Whitby  and 
the  Port  Whitby  and  Port  Perry  Kailway  Company  sought  to 
be  enforced  in  this  action  and  contained  in  the  instrument  called 
in  the  pleadings  a bond,  such  instrument  having  been  executed 
by  the  Port  Whitby  and  Port  Perry  Railway  Company  under 
their  corporate  seal,  amounted  to  a covenant  on  their  part,  for 
the  breach  of  wliich  an  action  could  be  maintained  against 
them;  Farrall  v.  HilditcJi  (1859),  5 C.B.N.S.  840. 

And  conse(|uently  the  lapse  of  twenty  years  after  breach  of 
tlie  covenant  would  be  required  to  bar  the  action. 
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The  question,  however,  arises  whether  this  agreement  on  the 
part  of  the  company  was  one  which  the  company  had  the 
power  to  make. 

It  was  said  by  Lord  Selborne  in  Ashbury  Railway  Carriage 
and  Iron  Go.  v.  Riche  (1875),  L.R.  7 H.L.  553:  “I  only  repeat 
what  Lord  Cranworth  in  Hccwkes  v.  Eastern  Counties  Railway 
Company  stated  to  be  settled  law,  when  I say  that  a statutory 
corporation,  created  by  Act  of  Parliament  for  a particular  pur- 
pose, is  limited,  as  to  all  its  powers,  by  the  purposes  of  its  incor- 
poration as  defined  in  that  Act.” 

And  in  Attorney -General  v.  Great  Eastern  R.  W.  Co.  (1880), 
5 App.  Gas.  473,  the  same  learned  lord  said:  ‘‘I  assume  that 
your  lordships  will  not  now  recede  from  anything  that  was 
determined  in  Ashbury  Railway  Company  v.  Riche.  It  appears 
to  me  to  be  important  that  the  doctrine  of  ultra  vms,  as  it  was 
explained  in  that  case,  should  be  maintained.  But  I agree  with 
Lord  Justice  James  that  this  doctrine  ought  to  be  reasonably, 
and  not  unreasonably,  understood  and  applied,  and  that  what- 
ever may  fairly  be  regarded  as  incidental  to,  or  consequential 
upon,  those  things  which  the  Legislature  has  authorized,  ought 
not  (unless  expressly  prohibited)  to  be  held,  by  judicial  construc- 
tion, to  be  ultra  vires!' 

And  in  Baroness  Wenlock  v.  River  Bee  Company  (1885),  10 
App.  Gas.  354,  Lord  Watson  said:  '‘Whenever  a corporation  is 
created  by  Act  of  Parliament,  with  reference  to  the  purposes  of 
the  Act,  and  solely  with  a view  to  carrying  those  purposes  into 
execution,  I am  of  opinion  not  only  that  the  objects  which  the 
corporation  may  legitimately  pursue  must  be  ascertained  from 
the  Act  itself,  but  that  the  powers  which  the  corporation  may 
lawfully  use  in  furtherance  of  these  objects  must  either  be 
expressly  conferred  or  derived  by  reasonable  implication  from 
its  provisions.” 

The  Port  Whitby  and  Port  Perry  Railway  Gompany  was 
incorporated  by  the  Act  31  Viet.  ch.  42  (O.),  and  by  it  there 
was  incorporated  with  it  sec.  9 of  the  Railway  Act.,  G.S.G.  ch. 
66,  which  provides  that  the  company  shall  have  power  and 
authority  to  receive,  hold  and  take  all  voluntary  grants  and 
donations  of  land  or  other  property  made  to  it  to  aid  in  the  con- 
struction, maintenance  and  accommodation  of  the  railway,  but 


C.  A. 

1901 

Whitby 

V. 

Grand 
Trunk 
Railway  Co. 

Armour,  C.J.O. 


484 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Whitby 

V. 

Grand 
Trunk 
Railway  Co. 

Armour,  C.J.O. 


the  same  shall  be  held  and  used  for  the  purpose  of  such  grants 
or  donations  only. 

And  by  the  proviso  contained  in  sec.  4 of  the  Act  of  Incor- 
poration it  was  made  lawful  for  the  municipality  of  any  county, 
town  or  village  or  township  to  pay  out  of  the  funds  of  such 
municipality,  either  by  way  of  bonus  or  donation,  such  prelimi- 
nary expenses,  or  any  part  thereof,  as  to  the  council  of  such 
municipality  may  appear  expedient. 

And  by  sec.  16  of  the  said  Act  it  is  provided  that  ‘‘munici- 
pal corporations  may  grant  to  the  said  railway  company  such 
sums  of  money  or  debentures  as  may  by  the  said  corporations 
be  thought  advisable  in  the  way  of  bonus  or  donation  to  aid  in 
the  construction  or  equipment  of  said  railway,  or  any  of  the 
works  authorized  under  this  Act  to  be  undertaken  ; and  it  shall 
and  may  be  lawful  for  the  said  company  to  accept  such  bonus  or 
donation  and  to  apply  any  such  sums  of  money,  or  the  proceeds 
of  such  debentures,  to  the  special  purpose,  if  any,  for  which  the 
same  were  so  granted.” 

At  the  time  the  Act  of  Incorporation  was  passed  municipal 
corporations  had  no  power  under  the  Municipal  Act  then  in 
force  to  grant  bonuses  to  any  railway,  and  this  power  was  first 
ofiven  to  them  under  the  Municipal  Amendment  Act,  34  Viet.  ch. 
30  (0.). 

The  agreement  sought  to  be  enforced  in  this  action  “ that 
the  Port  Whitby  and  Port  Perry  Railway  Company  do  and 
shall  and  hereby  agree  to  establish  and  maintain  hereafter  the 
head  office  of  the  company  in  the  town  of  Whitby,  and  also  to 
erect  and  maintain  during  the  operation  of  the  railway  in  the 
said  town  the  chief  workshops  of  the  company  which  in  ay  be 
required  for  the  construction  and  repair  of  the  company’s 
rolling  stock,  plant  and  machinery,”  was  not  made  a part  of  the 
by-law  of  the  corporation  of  the  town  of  Whitby,  which  was 
“ a by-law  to  aid  and  assist  the  Port  Whitby  and  Port  Perry 
Railway  Company  in  the  construction  and  equipment  of  a rail- 
way commencing  at  the  town  of  Wliitby  witliin  the  limits  of 
Port  Whitby  Harbour  and  terminating  at  or  near  Port  Perry  on 
Lake  Scugog,  and  to  make  and  grant  to  the  said  company 
tlierefor  tlie  debentures  of  tlie  town  of  Wliitby  for  the 
sum  of  fifty  thousand  dollars,”  but  was  an  agreement  made 
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after  the  by-law  had  been  submitted  to  and  carried  by  the  rate- 
payers, and  before  it  was  finally  passed  by  the  council.  And 
the  power  of  the  railway  company  to  make  the  said  agreement, 
if  any  there  was,  was  derivable  only  from  the  provisions  of  the 
Act  incorporating  the  railway  company  above  quoted. 

These  provisions  give  no  express  power  to  the  railway  com- 
pany to  enter  into  such  an  agreement,  and  I do  not  think  that 
the  power  to  make  such  an  agreement,  so  onerous  upon  the  rail- 
way company  and  binding  upon  them  for  all  time,  can  be  held 
to  be  derived  by  reasonable  implication  from  these  provisions,  or 
can  be  fairly  regarded  as  incidental  to,  or  consequential  upon, 
the  things  authorized  by  them  : Baroness  Wenlock  v.  River  Dee 
Company,  10  App.  Cas.  354  ; Caledonian  and  Dumbartonshire 
Junction  R.  W.  Co.  v.  Magistrates  of  Helensburgh  (1856),  2 
Macy.  391  : Earl  of  Shrewsbury  v.  North  Staffordshire  R.  W. 
Co.  (1865),  L.R.  1 Eq.  593. 

In  the  Act  37  Viet.  ch.  59  (O.),  amending  the  Act  incor- 
porating the  said  company  and  changing  the  name  thereof,  it  is, 
by  sec.  12,  provided  that  the  company  might  receive  from  any 
government  or  from  any  person  or  bodies  corporate,  municipal 
or  politic,  who  might  have  power  to  make  or  grant  the  same, 
aid  towards  the  construction,  equipment  or  maintenance  of  the 
said  railway  by  way  of  bonus,  gift,  or  loan  in  money  or  deben- 
tures, or  other  securities  for  money,  or  by  way  of  guarantee, 
upon  such  terms  and  conditions  as  might  be  agreed  upon,  thus 
conferring  upon  the  railway  company  a power  which  was  not 
conferred  upon  them  by  the  Act  incorporating  the  company. 

The  Act  amending  the  Act  incorporating  the  Wellington, 
Grey  and  Bruce  Railway  Company,  31  Viet.  ch.  15  (O.),  passed 
in  the  >same  session  as  was  passed  the  Act  incorporating  the  Port 
Whitby  and  Port  Perry  Railway  Company,  contained  a provision 
that  municipalities  might  grant  aid  to  the  said  railway  upon 
such  terms  and  subject  to  such  restrictions  and  conditions  as 
might  be  mutually  agreed  on  between  the  municipality  and  the 
directors  of  the  railway  company,  so  that  the  same  question  did 
not  arise  in  Wallace  v.  Great  Western  R.  W.  Co.  (1877),  25  Gr. 
86  ; 3 A.R.  44,  as  arises  here. 

And  the  fact  that  the  Legislature  inserted  such  a provision 
in  that  Act  and  did  not  insert  it  in  tlie  Act  incorporating  the 
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Port  Whitby  and  Port  Perry  Railway  Company  passed  at  the 
same  session,  is  of  some  significance. 

I think  it  quite  clear  that  the  agreement  sought  to  be 
enforced  was  not  validated  or  confirmed  by  sec.  37  of  the  Act 
45  Viet.  ch.  67  (O.),  providing  that  “ the  workshops  now 
existing  at  the  town  of  Whitby,  on  the  Whitby  section,  shall 
not  be  removed  by  the  consolidated  company  (the  Midland 
Railway  Company  of  Canada)  without  the  consent  of  the 
council  of  the  corporation  of  the  said  town  of  Whitby,”  but 
that  this  provision  must  be  looked  at  as  an  independent 
statutory  provision. 

There  are  other  difficulties  in  the  way  of  a recovery  upon 
the  agreement  sought  to  be  enforced  which  it  becomes  unneces- 
sary to  discuss,  the  most  formidable  being  the  difficulty  of  hold- 
ing that  this  agreement  if  valid  is  a claim  or  liability  enforceable 
against  the  Midland  Railway  Company,  and  consequently 
against  the  defendants:  45  Viet.  ch.  67,  sec.  6 (O.);  56  Viet,  ch 
47,  sched.  sec.  8 (D.). 

I think,  therefore,  the  plaintiffs’  claim  to  recover  upon  the 
agreement  must  fail,  but  as  it  may  turn  out  that  they  have  a 
right  to  a remedy  in  damages  upon  the  prohibition  contained  in 
sec.  37  of  the  Act  45  Viet.  ch.  67,  we  will  reserve  final  judgment 
herein  to  enable  the  plaintiffs  to  apply  on  notice  to  the  defen- 
dants for  leave  to  amend  by  claiming  a remedy  against  the 
defendants  by  virtue  of  such  prohibition,  and  to  argue  the 
question  of  liability  under  such  prohibition  on  such  application 
and  the  question  of  damages. 

Appeal  allowed. 


R.  s.  c. 


I-] 


ONTARIO  LAW  REPORTS. 


487 


[IN  THE  COURT  OF  APPEAL.] 


Mann  v.  Grand  Trunk  Railway  Company. 

Deed — Construction — Gravel. 

An  appeal  by  the  defendants  from  the  judgment  of  Mere- 
dith, C.J.,  reported  32  O.R.  240,  was  argued  before  Armour, 
C.J.O.,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  7th  of 
February,  1901.  On  the  13th  of  March,  1901,  the  Court,  on 
the  ground  that  there  had  been  a misunderstanding  as  to  the 
extent  of  the  defendants’  admission  as  to  the  removal  of  gravel, 
gave  them  the  option  of  a new  trial  upon  payment  of  the  costs 
of  the  former  trial  and  of  the  appeal,  and  in  default  dismissed 
the  appeal  with  costs. 


C.  A. 
1901 

March  13. 


Wallace  Nesbitt,  K.C.,  for  the  appellants. 
J.  H.  Moss,  for  the  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

Ross  v.  The  Queen.  C.  a. 

1901 

Revenue — Succession  Duty  Act — R.S.O.  1897  ch.  sec.  3,  sub-sec.  3 — Deduction  — 

of  Debts — Compromise  by  Executors.  April  1. 

An  appeal  by  the  Crown  from  the  judgment  of  Rose,  J., 
reported  32  O.R.  143,  was  argued  before  Armour,  C.J.O., 

OsLER,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  1st  of 
April,  1901,  and  at  the  conclusion  of  the  argument  was  dis- 
missed with  costs,  the  Court  agreeing  with  the  reasoning  of  the 
judgment  appealed  from. 

J.  R.  Cartwright,  K.C.,  and  Frank  Ford,  for  the  appellant. 

J.  H.  Macdonald,  K.C.,  and  H.  L.  Ebbels,  for  the  respondents. 
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A vendor  obtained  judgment  against  a purchaser  for  certain  instalments  of  the 
purchase  money,  less  a sum  allowed  to  the  purchaser  by  way  of  set-off.  The 
agreerhent  for  sale  provided  that  the  vendor  might  rescind  in  case  of  default, 
and  that  all  moneys  theretofore  paid  should  be  forfeited  ; and  after  execution 
under  the  judgment  had  been  returned  unsatisfied,  and  after  default  in  pay- 
ment of  further  instalments,  the  vendor  gave  notice  of  rescission  : — 

Held,  that  he  was  entitled  to  do  this,  and  that  his  doing  so  did  not  entitle  the 
defendant  to  an  order  setting  aside  the  judgment  and  for  payment  to  him 
of  the ‘amount  allowed  by  way  of  set-off. 

Judgment  of  Ferguson,  J.  , reversed. 


Jackson  v.  Scott. 

Vendor  and  Purchaser— Judgment  for  Purchase  Money — Subsequent  Rescission  by 

Vendor. 


Appeal  the  plaintiffs  from  the  judgment  of  Ferguson,  J. 

The  plaintiffs  were  the  administrators  of  the  estate  of  one 
John  F.  Jackson,  and  brought  the  action  upon  an  agreement 
entered  into  between  Jackson  and  the  defendant  for  the 
purchase  by  the  defendant  of  the  east  half  of  Lot  30  in  the  9th 
concession  of  the  township  of  Amaranth.  The  agreement  was 
made  on  the  26th  of  December,  1894,  the  price  being  $1,900, 
payable  $100  on  the  15th  day  of  April  and  the  1st  day  of 
January  in  each  year  with  interest  at  5%  per  annum,  the  first 
payment  to  become  due  and  be  payable  on  the  1st  day  of 
April,  1895,  and  the  agreement  contained  the  following  provdso: 
“ It  is  expressly  agreed  that  if  any  of  the  payments  of  the 
purchase  money  aforesaid  be  not  punctually  made  at  the  time 
and  in  the  manner  above  mentioned,  the  vendor  may  give  the 
vendee  notice  in  writing  . . . declaring  his  intention  to 

cancel  the  agreement,  and  at  the  expiration  of  one  month  from 
the  date  of  posting  said  notice  this  agreement  shall  become 
absolutely  null  and  void,  and  all  moneys  theretofore  paid  shall 
be  forfeited,  and  the  vendor  may  forthwith  thereafter  re-sell  the 
said  lands,  unless  before  the  expiration  of  the  said  montli  all 
arrears  botli  of  principal  and  interest  shall  have  been  paid.” 

The  defendant  went  into  possession  of  tlie  land  in  (|uestion, 
but  did  not  make  the  payments  in  accordance  with  tlie  agree- 
ment, and  on  tlie  2Gt]i  of  April,  1899,  tliis  action  was  brouglit, 
asking  for  payment  of  $9()0  and  interest,  and  for  possession  of 
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the  land.  The  defendant  counterclaimed  for  the  value  of 
certain  work  done  by  him  for  Jackson.  At  the  trial  of  the 
action  the  plaintiffs  confined  their  claim  to  the  recovery  of  the 
purchase  money  and  interest,  and  on  the  28th  of  October,  1899, 
judgment  was  given  finding  that  there  was  due  to  the  plaintiffs 
$1,337  and  to  the  defendant  $198,  leaving  a balance  due  to  the 
plaintiffs  of  $1,139,  for  which  sum  judgment  was  given  in  their 
favour  with  costs.  The  judgment  provided  that  “ in  the  event 
of  the  defendant  not  paying  within  a reasonable  time,  the  plain- 
tiffs may  apply  for  such  further  relief  as  they  may  be  advised.” 
The  plaintiffs  issued  execution  under  the  judgment,  and  the  writ 
was,  on  the  1st  of  February,  1900,  returned  by  the  sheriff  un- 
satisfied. On  the  20th  of  February,  1900,  an  order  was  made  by 
Armour,  C.J.,  on  the  application  of  the  plaintiffs,  directing  that 
upon  their  filing  a release  of  their  judgment  the  contract  might 
be  rescinded  and  possession  of  the  land  given  to  the  plaintiffs, 
but  on  appeal  by  the  defendant  this  order  was  set  aside. 
Another  instalment  of  $100  fell  due  under  the  agfreement  on 
the  1st  of  January,  1900,  and  on  the  26th  of  March,  1900, 
notice  was  given  by  the  plaintiffs  to  the  defendant  rescinding 
the  contract.  Nothing  was  paid  by  the  defendant,  and  on  the 
27th  of  April,  1900,  he  demanded  a release  of  the  judgment. 
On  the  30th  of  May,  1900,  the  plaintiffs  brought  a second 
action  against  the  defendant  for  possession  of  the  land  and  for 
mesne  profits,  and  on  the  15th  of  June,  1900,  the  defendant 
presented  a petition  in  this  action  setting  out  the  facts  and 
asking  for  a declaration  that  the  agreement  had  been  cancelled ; 
for  the  amendment  of  the  judgment  so  as  to  make  it  one  for 
the  plaintiffs  for  the  sum  of  $1,337  and  costs  on  the  claim,  and 
for  the  defendant  on  his  counterclaim  for  $198  and  costs;  for 
a declaration  that  the  judgment  as  amended  in  so  far  as  it  was 
in  favour  of  the  plaintiffs  had  been  released  or  satisfied  by  the 
cancellation  of  the  agreement  both  as  to  debt  and  as  to  costs ; 
and,  in  substitution  therefor,  for  a judgment  in  favour  of  the 
defendant  for  $198  and  costs.  Upon  this  petition  tJie  order 
now  appealed  from  was  made,  declaring  that  the  contract  had 
been  rescinded  by  the  plaintiffs,  vacating  the  judgment,  and 
directing  judgment  to  be  entered  for  the  defendant  for  $198. 
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C.  A.  The  appeal  was  argued  before  Osler,  Maclennan,  and 

1901  Moss,  JJ.A.,  on  the  14th  of  January,  1901. 

Jackson  H.  T.  Beck,  and  J.  W.  McCullough,  for  the  appellant. 

Scott  George  Wilkie,  for  the  respondent. 


Osier,  j.A.  March  2.  Osler,  J.A.  : — The  appeal  in  this  case  must  be 
allowed,  and  for  the  reasons  very  fully  given  in  the  judgments 
of  my  learned  brothers  which  I have  read  and  in  which  I 
concur.  The  questions  so  much  argued  before  us  as  to  the  right 
of  the  parties  on  their  claim  and  counterclaim  in  the  action, 
and  whether  the  learned  Judge  below  could  properly  recast  the 
judgment  and  give  the  defendant  judgment  for  what  had  been 
taken  into  consideration  as  a payment  on  account  of  the 
purchase,  were  rather  apart  from  the  real  point  on  which  the 
rights  of  the  parties  turn.  The  defendant,  the  purchaser,  seems 
to  have  thought  that  because  the  vendors,  the  plaintiffs,  had 
given  notice  rescinding  the  contract,  as  they  lawfully  might  do, 
this  would  have  the  effect  of  vacating  or  giving  the  defendant 
the  right  to  set  aside  the  judgment  for  the  purchase  money 
already  lawfully  recovered  in  the  action.  So  far  as  regards  the 
purchase  money  not  actually  paid  or  allowed  as  paid  in  the 
judgment  below,  the  defendant  would  be  entitled  to  relief,  but  ' 
the  vacating  of  the  contract  would  not  relieve  him  from 
liability  to  pay  the  costs  of  the  action  or  entitle  him  to  a 
return  of  the  purchase  money  which  he  had  paid  and  lost  by 
his  own  default  in  carrying  out  his  contract. 

The  appeal  will  therefore  be  allowed  and  the  petition 
dismissed  with  costs.  And  whatever  may  be  the  measure  of 
relief  the  defendant  chooses  to  accept  if  he  gives  up  possession, 
he  must  pay  the  costs  of  the  action. 

Maclennan,  J.x4_.  I am  clearly  of  opinion  that  this  judg- 
ment is  wrong,  and  that  the  appeal  should  be  allowed,  and  the 
petition  dismissed  with  costs. 

The  original  judgment  is  not  in  accordance  with  the  reasons 
of  the  learned  Judge,  if  in  stating  that  it  was  agreed  that  the 
action  should  be  treated  as  one  to  recover  unpaid  purchase 
money  and  interest,  it  was  meant  that  all  claim  to  other  relief 
was  abandoned ; for  the  judgment  as  drawn  up  and  entered 
expressly  provides  that,  in  default  of  payment,  liberty  was 
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reserved  to  the  plaintiffs  to  apply  to  the  Court  for  such  further 
relief  as  they  might  be  advised.  Reading  the  judgment  in  the 
light  of  the  pleadings,  I think  that  liberty  to  apply  could  only 
have  reference  to  the  plaintiffs’  claim  for  possession  of  the  land ; 
and  when  it  is  a question  between  the  judgment  as  drawn  up 
and  entered,  and  the  reasons  for  judgment,  the  former  must 
prevail.  I see  no  reason  why  the  learned  Judge  should  not 
have  given  the  plaintiffs  judgment  for  possession  in  default  of 
payment,  at  once,  instead  of  giving  the  liberty  to  apply.  The 
defendant  being  in  default,  had  no  defence  whatever,  either 
legal  or  equitable,  against  the  plaintiffs’  legal  title. 

I also  think  that  when  the  plaintiffs  applied  under  the  leave 
reserved,  after  execution  for  the  purchase  money  had  been 
returned  nulla  hona,  it  was  their  plain  right  to  have  obtained  a 
judgment  for  possession,  without  any  conditions.  They  had  not 
given  any  notice  of  rescission  ; the  contract  was  still  in  full 
force ; they  had  a right  to  hold  their  judgment,  and  they  had 
still  the  legal  title.  The  learned  Chief  Justice,  however,  made 
the  order  for  possession  on  condition  of  rescinding  the  contract, 
and  requiring  the  plaintiffs  to  file  a release  of  their  judgment. 
No  appeal  was  taken  against  the  original  judgment,  but  the 
judgment  of  the  learned  Chief  Justice  was  rescinded,  on  appeal, 
by  the  Divisional  Court.  This  was  on  the  15th  of  March,  1900, 
and  up  to  this  point  the  only  result  of  the  litigation  was  the 
original  judgment  of  Mr.  Justice  Ferguson.  The  order  of  the 
Divisional  Court  has  never  been  drawn  up,  and  the  direction  of 
the  Court  was  simply  that  the  order  of  the  Chief  Justice  should 
be  vacated.  Whether  that  order,  when  drawn  up,  would  stand 
in  the  way  of  another  application  by  the  plaintiffs,  under  the 
liberty  in  the  original  judgment,  need  not  be  discussed ; but  it 
may  be  pointed  out  that  the  judgment  reserving  that  liberty 
has  never  been  questioned  or  impeached,  in  any  competent 
proceeding.  Between  the  15th  of  March,  1900 — the  date  of 
the  judgment  of  the  Divisional  Court — and  the  26th  of  March 
the  rights  of  the  parties  appear  to  have  been  as  follows  : The 
contract  of  sale  was  still  in  full  force ; the  plaintiffs  had 
obtained  a judgment  for  the  purchase  money  and  interest  due 
up  to  the  28th  of  October,  1899,  amounting  to  $1,139,  being 
the  balance  found  due  after  an  account  taken  in  Court  before 
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the  learned  trial  Judge,  in  which  the  defendant  claimed,  and 
was  allowed,  to  set  off  debts  due  to  him  by  the  vendor,  amount- 
ing to  $198.  The  plaintiffs  had  the  legal  title,  and  the  defendant 
being  in  default'  had  no  defence  to  an  action,  or  perhaps  to  an 
application  in  pursuance  of  the  leave  reserved.  On  the  other 
hand,  the  defendant  had  a right  to  pay  the  amount  of  the 
judgment  and  the  instalments,  with  interest,  which  had  fallen 
due  after  the  recovery  of  the  judgment  and  the  costs,  and  thus 
save  his  possession,  and  to  entitle  himself  to  a conveyance  of  the 
land. 

I think  it  too  clear  for  argument  that  these  were  the  rights 
of  the  parties  between  the  two  dates  just  mentioned.  So  far  as 
the  items  composing  the  $198  were  concerned,  they  were 
deliberately,  and  judicially,  applied  as  payments  on  purchase 
money,  and  an  equivalent  amount  of  purchase  money  had  been 
forever  extinguished,  and  never  could  be  again  claimed  by  the 
plaintiffs;  and  similarly  the  defendant’s  claim  to  be  paid  those 
items  by  the  plaintiffs,  was  also  for  ever  extinguished  and 
barred.  The  contract  provides  in  terms  that  on  rescission  all 
moneys  theretofore  paid  should  be  forfeited;  and  although  the 
word  used  is  money,  that  makes  no  difference,  for  independently 
of  any  express  stipulation  such  would  be  the  law  ; and  the 
principle  extends  to  any  kind  of  payment.  There  is  nothing 
to  the  contrary  in  Cameron  v.  Bradbury  (1862),  9 Gr.  67,  or 
Fraser  v.  Ryan  (1897),  24  A.R.  441.  On  the  26th  of  March 
the  plaintiffs,  for  the  first  time,  gave  a notice  of  rescission  to  the 
defendant,  as  provided  by  the  contract,  and  the  defendant  had 
a month  afterwards,  within  which  he  could  still  pay,  and  save 
his  land  and  his  possession.  He  could  do  that  by  paying 
$1,139,  and  the  subsequent  instalments  and  interest,  and  he  was 
not  obliged  to  pay  the  furtlier  sum  of  $198.  That  had  already 
been  paid  and  satisfied,  and  was  no  longer  due,  and  I am  unable 
to  see  on  wliat  principle  the  subsequent  rescission  could  undo 
tlie  payment  of  that  sum.  The  cases  whicli  have  been  referred 
to  establish  that,  as  a general  rule,  upon  rescission,  pajmients 
made  cannot  be  recovered  back ; and  it  can  make  no  difference 
how  sucli  payments  may  have  been  made,  whether  in  money  or 
in  any  other  way:  Hoiue  v.  Smith-  (1884),  27  Ch.D.  89;  Corn- 
w(dl  V.  Henson,  [1900]  2 Cli.  298. 
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If  it  is  said  that  the  judgment  does  not  shew  upon  its  face, 
that  the  sum  of  $1,139  was  ascertained  by  allowing  the  $198  as 
a set  off,  the  answer  is  that  the  whole  matter  is  stated  at  length 
in  the  petition  itself.  As  decided  in  Cameron  v.  Bradbury, 
9 Gr.  67,  the  effect  of  rescission,  after  a judgment  recovered  for 
the  purchase  money,  or  part  of  it,  is  that  the  obligation  to  pay 
the  purchase  money  has  been  terminated,  and  so  to  that  extent 
the  judgment  cannot  be  enforced.  It  is  still  good  at  law,  but 
equity  will  restrain  its  enforcement,  on  the  ground  that,  having 
taken  back  the  land,  the  vendor  ought  not  to  be  permitted  to 
recover  any  more  of  the  purchase  money.  That  principle, 
however,  does  not  apply  to  the  costs.  The  judgment  was  a 
proper  judgment  when  recovered,  and  is  so  still,  except  so  far  as 
it  is  inequitable  to  enforce  it. 

The  appeal  should  therefore  be  allowed,  and  the  petition 
should  be  dismissed  with  costs.  I cannot  help  suggesting  that 
the  parties  would  be  well  advised  in  coming  to  some  settlement 
of  this  expensive  litigation  over  a simple  matter. 
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Moss,  J.A. : — The  judgment  recovered  by  the  plaintiffs 
against  the  defendant  for  the  payment  of  $1,139  represented 
the  amount  found  to  be  due  and  payable  in  respect  of  the 
agreement  for  the  sale  and  purchase  of  the  lands  in  question 
herein,  up  to  the  date  of  the  judgment.  Upon  payment  of  that 
sum  and  costs  the  defendant  was  entitled  to  a conveyance  of  the 
lands,  giving  back  a mortgage  as  security  for  the  balance  still 
to  fall  due  under  the  agreement.  Putting  aside  altogether  for 
the  present  the  proceedings  before  Chief  Justice  Armour  and 
the  Divisional  Court,  and  assuming  that  th|e  plaintiffs,  with  the 
judgment  in  full  force  but  unpaid,  gave  notice  to  rescind  the 
agreement,  the  utmost  effect  would  be  that  the  plaintiffs  could 
no  longer  seek  to  enforce  their  judgment  to  any  extent  beyond 
recovery  of  the  costs.  The  judgment  would  not  be  set  aside 
and  vacated  and  matters  brought  back  to  the  same  position  as 
if  it  had  never  existed,  but  it  would  be  deemed  satisfied,  except 
as  to  costs,  so  that  thereafter  in  any  proceeding  taken  to  enforce 
it  the  defendant  could  set  up  the  rescission  as  a defence,  as  in 
Cameron  v.  Bradbur'y,  9 Gr.  67  ; Arnold  v.  Play  ter  (1892), 
22  O.R.  608,  and  Fraser  v.  Ryan,  24  A.R.  441.  Or,  probably. 
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it  would  be  open  to  the  defendant,  offering  proper  terms  as  to 
costs  and  otherwise,  to  move  to  stay  perpetually  all  further 
proceedings  upon  it. 

But  in  a case  of  this  kind  there  is  no  warrant  for  setting 
aside  and  vacating  the  judgment  at  the  instance  of  the  defen- 
dant, leaving  the  parties  in  the  same  position  as  if  it  had  never 
been  recovered ; much  less  for  giving  the  defendant  judgment 
against  the  plaintiffs  for  an  amount  which  had  been  merged  in 
the  judgment. 

If  the  judgment  had  been  for  the  whole  amount  of  the  pur- 
chase money  instead  of  for  arrears  only,  the  plaintiffs’  remedies 
on  default  in  payment  by  the  defendant  are  well  defined  by 
authority. 

They  could  have  applied  by  motion  in  the  action  for  an 
order  rescinding  the  contract,  and  if  the  Court  was  satisfied 
tha't  the  defendant  refused  or  did  not  intend  to  pay,  an 
immediate  rescission  could  have  been  obtained : Foligno  v. 
Martin  (1853),  16  Beav.  586  ; Sweet  v.  Meredith  (1863), 
4 Giff  207  ; Henty  v.  Schroder  (1879),  12  Ch.D.  666. 

Clark  V.  Wallis  (1866),  35  Beav.  460,  was  the  case  of  a bill 
by  a vendor  against  the  purchaser,  who  was  in  possession  of  a 
part  of  the  premises,  and  a decree  was  made  for  specific  per- 
formance and  payment  of  the  purchase  money.  The  defendant 
made  default  in  payment,  and  on  application  of  the  plaintiff. 
Lord  Romilly,  M.R.,  ordered  that  the  contract  be  rescinded  and 
that  the  defendant  should  deliver  up  possession  to  the  plaintiff. 
In  Dunn  v.  Vere  (1870),  19  W.R.  151,  the  vendor  filed  a bill 
for  specific  performance  by  the  purchaser,  and  obtained  a decree 
for  specific  performance  and  payment  of  the  balance  of  the 
purchase  money  within  six  weeks.  The  defendant  having 
failed  to  comply  with  the  terms  of  the  decree,  the  plaintiff 
moved  that  the  contract  might  be  rescinded  and  the  proceedings 
in  the  suit  stayed.  The  defendant  asked  that  a sum  of  £40 
paid  as  a deposit  on  the  purchase  should  be  returned  to  him. 
Vice-Chancellor  Bacon  ordered  the  contract  to  be  rescinded  and 
stayed  all  proceedings  in  the  suit,  witli  costs  to  be  paid  by  the 
defendant,  and  refused  to  make  any  order  as  to  the  return  of 
the  deposit.  See  Hutchings  v.  Humphreys  (1885),  52  L.T.N.S. 
690,  where  these  and  other  cases  are  discussed. 


I-] 


ONTARIO  LAW  REPORTS. 


495 


It  seems  unfortunate  that  the  defendant,  unless  he  intended 
to  pay  the  purchase  money  and  carry  out  his  contract,  did  not 
rest  satisfied  with  the  order  pronounced  by  Chief  Justice 
Armour.  To  all  intents  and  purposes  that  order  gave  the  relief 
which  it  must  have  been  the  intention  to  permit  the  plaintiffs  to 
move  for  in  case  the  defendant  failed  to  pay  the  amount  of  the 
judgment.  The  effect  of  the  appeal  to  the  Divisional  Court  was 
to  place  the  parties  back  where  they  were  after  the  trial, 
leaving  the  plaintiffs  with  their  judgment  standing.  And  the 
notice  to  rescind  the  agreement  did  not,  as  I think,  operate  to 
vacate  or  set  aside  that  judgment  or  disturb  the  amount  settled 
by  it  as  payable  to  the  plaintiffs. 

I think  the  defendant’s  petition  was  misconceived,  and 
should  have  been  dismissed,  and  that  this  appeal  should  be 
allowed.  But  if  the  plaintiffs  are  now  willing  to  accept 
delivery  of  possession  of  the  premises  by  the  defendant,  and  to 
submit  to  a stay  of  all  further  proceedings  on  their  judgment, 
and  if  the  defendant  agrees,  the  order  may  be  so  framed. 

The  defendant  should  pay  the  costs  of  the  petition  and 
appeal. 

Appeal  allowed. 

* R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

Bogart  v.  Township  of  King. 

Municipal  Corporations — Bonus — Debentures — Bailway. 

By  a by-law  passed  under  the , provisions  of  secs.  386,  694,  and  696  of  the 
Municipal  Act,  R.S.O.  1897  ch.  223,  a township  corporation  was  authorized 
to  raise  a sum  by  issuing  debentures,  to  be  met  by  special  rate,  to  provide  a 
bonus  in  aid  of  a railway  company,  payable  upon  its  compliance  with  certain 
conditions,  no  time  for  compliance  being  limited.  The  debentures  were  duly 
executed,  but  remained  unissued  in  the  possession  and  under  the  control  of 
the  municipality : — 

Held,  that  until  the  sale  or  negotiation  of  the  debentures,,  there  was  no  debt  on 
the  part  of  the  township,  ai^d  that  the  special  rate  was  not  leviable  though 
the  time  fixed  for  payment  of  some  of  the  debentures  had  passed. 

Judgment  of  Meredith,  J.,  32  O.R.  135,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Meredith,  J., 
reported  32  O.R.  135,  was  argued  before  Armour,  C.J.O.,  Osler, 
Moss,  and  Lister,  JJ.A.,  on  the  25th  of  January,  1901.  The 
facts  are  stated  in  the  report  below  and  in  the  judgments  in 
this  Court. 

S.  H.  Blake,  K.C.,  for  the  appellant. 

Shepley,  K.C.,  and  A.  B.  Armstrong,  for  the  respondents. 

March  2.  Osler,  J.  A. : — -The  action  was  commenced  on  the 
7th  of  December,  1899,  and  was  brought  for  the  purpose  of 
restraining  the  defendants  and  their  tax  collector  from  collect- 
ing from  the  plaintiff  a sum  of  three  dollars,  a rate  or  charge 
alleged  by  them  to  be  payable  under  the  provisions  of  a town- 
ship by-law  passed  on  the  25th  of  September,  1897,  to  enable 
the  defendants  to  raise  by  way  of  loan  $12,000  for  the  purpose 
of  a grant  or  bonus  to  the  Schomberg  and  Aurora  Railway 
Company. 

Tlie  by-law  was  passed  under  the  autliority  of  secs.  386,- 
694,  sub-secs.  (4)  and  (5),  and  696,  of  the  Municipal  Act  and 
otlier  relative  sections. 

It  recites  the  petition  of  the  ratepayers : tliat  it  is  desirable 
that  $12,000  be  raised  by  way  of  loan  upon  debentures  of  the 
municipality  cliargeable  upon  tlie  rateable  property  in  the 
portion  of  the  townsliip  defined  in  the  petition,  such  debentures 
for  tlie  principal  sum  to  be  payable  in  annual  instalments 
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during  the  period  of  fifteen  years  : that  to  provide  for  the 
payment  of  the  annual  instalments  of  principal  and  interest  on 
said  debentures  as  the  same  shall  fall  due  a certain  specified 
sum  is  necessary  to  be  raised  annually  during  the  currency  of 
the  debentures  : that  is  to  say,  a yearly  sum  for  principal  and 
interest  amounting  to  $1,079.07,  and  that  it  is  desirable  that 
the  said  debentures  for  the  said  principal  sum  shall  be  paid  by 
annual  instalments  during  fifteen  years  from  the  day  on  which 
the  by-law  takes  effect. 

The  by-law  then  enacts  that  the  corporation  may  raise  by 
way  of  loan  $12,000  by  issuing  debentures  of  the  corporation 
to  that  amount  and  interest,  which  debentures  shall  be  payable 
during  fifteen  years  from  the  date  mentioned  for  the  by-law  to 
take  effect,  except  that  the  first  debenture  shall  not  be  payable 
until  December,  1898  ; each  such  debenture  to  be  for  the 
instalment  of  principal  thereafter  set  out  and  interest  due  up  to 
the  date  of  payment  upon  all  principal  then  unpaid,  the  first 
debenture  to  be  payable  on  the  first  day  of  November,  1898 
{sic).  Then  follows  a statement  of  the  specific  sums  to  be 
raised  yearly  by  special  rate  from  the  defined  portion  of  the 
township  to  pay  off  the  debentures  and  discharge  the  debt,  the 
first  being  made  payable  in  1898 — $480  for  interest  and  $590 
for  principal.  It  is  declared  that  the  by-law  shall  take  effect 
and  come  into  force  on  the  23rd  of  September,  1897. 

Then  it  is  provided  that  no  part  of  the  bonus  shall  be  paid 
to  the  corporation  until  the  company  shall  have  built  six  miles 
of  the  road  in  a manner  satisfactory  to,  and  to  pass  inspection 
by,  the  Dominion  Superintendent  of  Railways,  when  $6,000 
shall  be  paid,  and  the  residue  of  the  bonus  on  the  completion  of 
the  road  and  its  acceptance  by  the  same  official  as  satisfactory. 

In  March,  1898,  an  agreement  appears  to  have  been  entered 
into  between  the  company  and  the  township,  reciting  the  by- 
law, and  that  the  company  is  entitled  to  the  bonus  payable  as 
thereafter  set  forth.  The  company  agrees  to  well,  truly  and 
faithfully  lay  out,  build,  construct,  equip  and  operate  a line  of 
railway  of  a uniform  guage  of  4 feet  8f  inches  from  some  point 
on  the  Northern  Division  of  the  Grand  Trunk  Railway  Com- 
pany between  King  and  Newmarket  stations  to  a point  at  or 
near  the  village  of  Schomberg,  in  the  county  of  Peel. 
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In  consideration  thereof  the  township  corporation  agree  to 
pay  the  company  $12,000  in  the  manner  provided  by  the  by-law. 

No  time  is  specified  in  the  by-law  or  the  agreement  for  the 
commencement  or  completion  of  the  road. 

A formal  commencement  of  the  construction  of  the  railway 
has  been  made  and  a considerable  sum  has  been  expended  in 
salaries  and  other  expenses. 

A series  of  debentures  corresponding  with  those  mentioned 
in  the  by-law  was  executed.  They  remain  in  the  hands  of  the 
township  treasurer  in  the  possession  and  under  the  control  of 
the  defendant  corporation. 

On  September  24th,  1898,  a resolution  was  passed  by  the 
township  council  setting  forth  that  the  council  were  of  opinion 
that  no  part  of  the  bonus  would  require  to  be  paid  at  least 
before  the  1st  of  July,  1899,  and  further  that  fourteen  of  the 
fifteen  debentures  “ issued  ” under  the  by-law,  if  sold  at  that 
time,  would  produce  nearly  if  not  quite  $12,000.  And  it  was 
according!}^  “enacted”  that  debenture  No.  1 of  the  series  be 
declared  invalid  and  the  clerk  was  thereby  directed  and 
authorized  to  levy  no  rate  to  meet  said  debenture  No.  1,  “ and 
that  no  railway  bonus  rate  be  levied  this  year.” 

Accordingly  no  rate  was  levied  for  the  year  1898. 

On  the  26th  of  August,  1899,  the  usual  yearly  rate  by-law 
required  by  sec.  405  of  the  Municipal  Act  was  passed  by  the 
council.  And  the  clerk  prepared  for  the  purposes  thereof  the 
usual  collector’s  roll  for  the  year  as  required  by  sec.  129  of 
the  Assessment  Act.  He  also,  as  I understand,  placed  upon 
the  roll  the  special  rate  for  the  amount  leviable  or  supposed  to 
be  leviable  under  the  bonus  by-law  to  raise  the  instalment 
required  to  meet  the  debenture  which  would  fall  due  in  the 
year  1899.  This  was  not  included  in  the  yearly  rate  by-law, 
and  it  was  said  that  the  clerk  placed  the  rate  upon  the  roll 
pursuant  to  oral  instructions  given  to  him  by  some  of  the 
councillors.  After  action  broug;ht,  and  on  the  15th  of  Decern- 
her,  1899,  the  defendant  corporation  passed  a by-law  ratifying 
and  affirming  what  the  clerk  had  done  in  placing  the  special 
rate  upon  the  collector’s  roll. 

The  objections  chiefly  relied  upon  at  the  trial  were  that  the 
council  having  omitted  to  collect  or  deliberately  refrained  from 
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collecting  a rate  to  meet  the  instalment  of  principal  and  interest 
under  the  by-law  for  the  year  1898,  the  whole  scheme  had 
failed  and  come  to  an  end  ; secondly,  that  the  yearly  rate  by-law 
for  1899  having  made  no  provision  for  collecting  the  rate  under 
the  bonus  by-law  for  that  year,  there  was  no  authority  to 
collect  it  at  all,  the  clerk  having  no  right  of  his  own  motion, 
and  in  the  absence  of  a special  by-law,  to  insert  the  rate 
leviable  under  by-law  66  in  the  collector’s  roll.  The  third 
objection  was  that  the  debentures  had  not  been  sold,  and  there- 
fore that  there  was  no  debenture  debt  existing  in  respect  of 
which  the  council  had  power  to  levy  and  raise  money  under  the 
by-law. 

The  learned  trial  Judge  overruled  all  the  objections  and 
dismissed  the  action. 

The  most  formidable  objection- which  has  been  taken  to  the 
validity  of  the  defendants’  proceedings  appears  to  be  that 
the  debentures  authorized  by  the  by-law  have  never  been 
issued,  and  that  the  time  has  probably  now  elapsed  when  they 
can  be  lawfully  issued  or  negotiated.  This  latter  difficulty  is 
hinted  at  in  the  judgment  below,  but  the  learned  Judge 
refrained  from  expressing  any  opinion  upon  it  apparently 
because  he  thought  it  had  not  been  really  relied  upon.  It  is, 
however,  patent  on  the  face  of  the  proceedings  and  is  made  a 
distinct  ground  of  appeal. 

What  the  cited  sections  of  the  Municipal  Act  authorize  the 
municipality  or  a defined  portion  thereof  to  do  is  to  aid  a 
railway  company  by  the  grant  of  a bonus.  But  this  must  be 
done  in  the  manner  prescribed  by  the  Act,  that  is  to  say,  by  the 
grant  of  money  or  debentures,  in  accordance  with  the  terms  of 
a by-law  which  has  been  assented  to  by  the  ratepayers  inter- 
ested, and  which  by-law  must  contain  certain  specified  powers, 
inter  alia  for  the  raising  of  the  amount  required  by  the  issue  of 
debentures  and  for  the  delivery  of  the  debentures  (to  the  com- 
pany) or  the  application  of  the  amount  to  be  raised  thereby  as 
may  be  expressed  in  the  by-law.  The  municipality  may, 
therefore,  by  the  by-law  adopt  one  of  two  courses : they  may 
provide  for  the  delivery  of  the  debentures  to  the  railway 
company  in  satisfaction  of  the  intended  gift,  or  they  may 
themselves  sell  the  debentures  and  in  that  way  raise  the 
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requisite  amount,  paying  it  over  to  the  company  in  cash.  The 
latter  method  is  that  which  the  by-law  now  in  question 
purports  to  adopt. 

It  is  also  required  that  the  by-law  shall  provide  for  assess- 
ing and  levying  upon  the  chargeable  property  within  the 
municipality  or  the  defined  area  an  annual  special  rate  sufficient 
to  provide  a sinking  fund  for  repayment  of  the  debentures 
within  the  period  specified  in  the  bj^-law  with  interest  in  the 
meantime.  Or  if  the  council  adopt,  as  they  have  here  adopted, 
the  alternative  expedient  authorized  by  sec.  386  of  paying  off 
the  debt  for  the  money  borrowed  on  debentures  by  means  of 
yearly  instalments  of  principal  and  interest,  then  that  a specific 
sum  shall  be  raised  in  each  year  to  discharge  the  yearly  sums 
as  they  become  due.  No  authority  is  conferred  upon  the 
municipality  to  pass  a by-law  to  raise  a sum  year  by  year 
without  reference  to  debentures,  paying  the  aggregate  over  to 
the  railway  company  after  the  lapse  of  a certain  period.  Their 
liberality  must  be  exhibited  by  means  of  the  issue  of  deben- 
tures, and  money  is  to  be  raised  yearly  to  pay  off  such 
debentures  ; which  have  been  either  delivered  to  the  railway 
company  or  a trustee,  or  have  been  sold  and  the  money 
obtained  therefor  by  the  municipality. 

In  short,  if  no  debentures  have  been  issued,  I fail  to  see  that 
any  authority  exists  to  levy  a rate  under  the  by-law.  I think 
that  is  the  proper  conclusion  to  be  drawn  from  those  provisions 
of  the  Municipal  Act  which  I have  referred  to,  for  until  the 
debentures  have  been  issued  it  cannot  be  said  that  any  debt  has 
been  contracted  to  provide  for  which  a rate  is  required  to  be 
levied. 

Sec.  384 — Division  VI. — By-laws  creating  debts — confirms 
this  view,  for  it  enacts  (sub-sec.  3)  that  the  debentures  may  be 
issued  all  at  one  time  and  in  sucJt  cases  within  a year  after  the 
passing  of  the  by-law,  or  in  any  case,  when  for  sufficient 
reasons  set  out  in  the  by-law  it  would  in  the  opinion  of  the 
council  be  to  the  advantage  of  the  municipality,  the  debentures 
may  be  issued  in  instalments  of  such  amounts  and  at  such  times 
as  the  exigency  of  tlie  case  demands,  hut  so  that  the  Avhole 
s/tall  he  issued  within  five  years  and  the  first  instalment  icitJtin 
one  year  after  the  passing  of  the  by-law. 
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In  this  case  the  debentures  authorized  by  the  by-law  of 
September,  1897,  have  never  been  issued,  that  is  to  say  they 
have  never  been  delivered  or  negotiated,  and  having  regard  to 
sec.  384  (3)  it  would  appear  that  the  time  has  now  elapsed 
when  that  can  lawfully  be  done.  Certain  instruments  in  the 
form  of  debentures  have  been  prepared  and  signed  by  the 
proper  officer  and  perhaps  sealed  with  the  corporate  seal,  no 
doubt  as  and  for  debentures  which  mio^ht  be  issued  under  the 
authority  of  the  by-law,  but  they  have  always  remained  in  the 
possession  of  the  defendant  corporation. 

They  have  not  been  sold  or  delivered  to  or  placed  in  the 
hands  of  any  one  as  trustee  for  the  corporation  and  the  com- 
pany. No  one  other  than  the  corporation  has  hitherto  acquired 
any  right  to  deal  with  them  and  they  might  be  destroyed  by  the 
corporation  to-morrow  without  the  right  on  the  part  of  any  one 
to  object  to  their  doing  so  : Mowatt  v.  Castle  Steel  and  Iron 
Works  Co.  (1886),  34  Ch.  D.  58. 

The  ground  on  which  I rest  my  judgment  makes  it  unneces- 
sary to  consider  the  case  of  Clarke  v.  Palmerston  (1883),  6 O.R. 
616,  relied  upon  by  the  defendants.  In  that  case  the  debentures 
had  been  regularly  issued  and  were  in  the  hands  of  a bond  fide 
purchaser. 

I am,  therefore,  of  opinion  that  the  plaintiff  had  the  right 
to  maintain  the  action  to  restrain  the  defendants  from  levying 
upon  him  the  rate  under  the  by-law  and  that  the  appeal  should 
be  allowed.  The  judgment  will  declare  the  plaintiff’s  right  in 
this  respect,  and  award  an  injunction  as  prayed,  and  order 
repayment  of  the  amount  paid  by  the  plaintiff  under  protest 
after  the  commencement  of  the  action.  The  costs  of  the  action 
and  appeal  follow  the  result. 

Moss,  J.A. : — The  solution  of  the  question  involved  in  this 
action  appears  to  me  to  depend  upon  whether  at  the  time  when 
the  clerk  of  the  defendant  township  set  down  in  the  collector’s 
roll  for  1899  a special  rate  called  tlie  railway  rate  under 
by-law  No.  66,  there  was  a debt  from  the  township  in  respect 
of  the  debentures  mentioned  in  the  by-law. 

Whether  there  was  a debt  in  respect  of  the  debentures 
depended  upon  whether  they  had  been  issued  by  the  townsliip 
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or  been  so  dealt  with  as  to  be  an  obligation  enforceable  against 
the  township. 

By  the  terms  of  the  by-law  the  debentures  were  not  to  be 
delivered  in  specie  to  the  railway  company  or  to  a trustee  for 
it,  but  they  were  to  be  negotiated  and  the  amount  raised 
thereby  was  to  be  applied  as  expressed  in  the  by-law  : Muni- 
cipal Act,  sec.  696  (3a).  No  time  is  mentioned  in  the  by-law 
within  which  the  amount  is  to  be  raised,  but  sec.  384  (3) 
prescribes  what  is  to  be  done  under  the  circumstances. 

The  by-law  did  not  provide  for  the  retention  of  any  of  the 
debentures  beyond  a year  from  its  date,  and  so  they  should 
have  been  issued  and  negotiated  within  that  time. 

It  is  plain  that  what  was  done  did  not  constitute  an  issue 
of  the  debentures.  Issue  means  a handing  over  to  some  person 
in  whose  hands  they  became  a claim  or  charge  against  the 
township.  Here  they  remained  in  the  custody  of  the  treasurer 
and  so  in  the  possession  and  under  the  control  of  the  township. 
They  never  became  and  apparently  cannot  now  become  a debt 
of  the  township  for  in  face  of  the  statute  the  township  could 
not  now  issue  them  so  as  to  confer  a good  title  upon  a holder. 

Armour,  C.J.O.,  and  Lister,  J.A.,  concurred. 

Appeal  allowed. 

R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

Collins  v.  Kilroy. 

Will — Undue  Influence — Spiritual  Adviser — Onus  of  Proof. 

The  influence  of  a person  standing  in  a specially  confldential  relation  to  a 
testator  (in  the  present  case  the  spiritual  adviser  and  confessor)  may  law- 
fully be  exerted  to  obtain  a will  or  legacy  in  his  favour  so  long  as  the 
testator  thoroughly  understands  what  he  is  doing  and  is  a free  agent,  and 
the  burden  of  proof  of  undue  influence  lies  upon  those  who  assert  it ; but  if 
the  person  who  obtains  the  benefit  takes  part  in  the  actual  drawing  of  the 
will,  the  onus  is  cast  upon  him  of  shewing  the  righteousness  of  the 
transaction. 

Judgment  of  Meredith,  J.  , affirmed. 

An  appeal  by  the  plaintilF  from  the  judgment  at  the  trial 
was  argued  before  Armour,  C.J.O.,  Osler,  Maclennan,  Moss, 
and  Lister,  JJ.A.,  on  the  18th  of  September,  1900.  The  action 
was  brought  to  set  aside  a will  on  the  ground  of  undue 
influence,  and  the  effect  of  the  evidence  is  stated  in  the  judg- 
ments. 

S.  H.  Blahe,  Q.C.,  and  Mahee,  Q.C.,  for  the  appellant. 

Woods,  Q.C.,  and  J.  J.  Coughlin,  for  the  respondent. 

March  2.  Osler,  J.A.  : — Having  considered  the  evidence 
and  the  authorities  cited,  I agree  with  the  opinion  expressed  by 
Mr.  Justice  Meredith  at  the  trial  that  the  plaintiff  has  not  suc- 
ceeded in  proving  that  the  will  impeached  by  her  was  not  duly 
executed,  or  that  there  was  any  exercise  of  undue  influence  or 
fraud  inducing  the  testatrix  to  make  it.  So  far,  therefore,  as 
the  plaintiff  is  concerned,  the  attack  upon  the  will  has  failed 
and  the  appeal  must  be  dismissed.  I agree  with  the  proposed 
disposition  of  the  question  of  costs. 

Maclennan,  J.A. ; — If  the  defendant  Kilroy,  standing  in 
the  relation  in  which  he  stood  to  the  testatrix,  had  not  been 
consulted  by  her  as  her  adviser  as  to  making  her  will,  had  not- 
discussed  with  her  its  provisions,  had  not  prepared  what  he  calls 
a draft  or  memorandum  of  it,  and  had  not  selected  the  solicitor 
who  prepared  it,  the  mere  fact  that  he  was  her  spiritual  adviser, 
her  confessor,  with  the  influence  attending  that  relation,  would 
not  have  affected  the  validity  of  lier  will.  If,  out  of  regard 


C.  A. 
1901 

March  2. 


504 

C.  A. 

1901 

COLLIXS 

V. 

Kilroy. 

Maclennan, 

J.A. 


ONTARIO  LAW  REPORTS.  [VOL. 

for  him  as  her  confessor,  she  chose  to  give  him,  or  the  church,  a 
legacy,  there  could  be  no  objection.  The  rules  of  equity  in 
relation  to  gifts  inter  vivos,  by  which  fraud  is  presumed  when 
they  are  obtained  by  persons  standing  in  certain  relations  to  the 
donors,  are  not  applicable  to  gifts  by  will.  The  influence  of  a 
person,  standing  in  a fiduciary  relation  to  the  testator,  may  law- 
fully be  exerted  to  obtain  a will  or  legacy,  so  long  as  the  testator 
thoroughly  understands  what  he  is  doing,  and  is  a free  agent; 
and  the  burden  of  proof  of  undue  influence  lies  upon  those  who 
assert  it.  To  be  undue  influence,  in  the  eye  of  the  law,  there 
must  be,  to  sum  it  up  in  one  word,  coercion.  It  is  only  when 
the  will  of  the  person  who  becomes  a testator,  is  coerced  into 
doing  that  which  he  or  she  does  not  desire  to  do,  that  it  is  undue 
influence  : Huguenin  v.  Baseley,  1 W.  & T.L.C.  7th  ed.,  at  p. 
287  ; Theobald  on  Wills,  5th  ed.,  p.  23 ; and  the  numerous 
cases  cited. 

But  there  is  another  principle,  the  application  of  which  to 
this  case  has  to  be  considered.  In  Fidton  v.  Andrew  (1875), 
L.R.  7 H.L.  at  p.  471,  Lord  Hatherley *said : “There  is  one  rule 
which  has  always  been  laid  down  by  the  Courts  having  to  deal 
with  wills,  and  that  is,  that  a person  who  is  instrumental  in  the 
framing  of  a will,  and  who  obtains  a bounty  by  that  will,  is 
placed  in  a different  position  from  other  ordinary  legatees,  who 
are  not  called  upon  to  substantiate  the  truth  and  honesty  of  the 
transaction  as  regards  their  legacies.  It  is  enough  in  their  case 
that  the  will  was  read  over  to  the  testator  and  that  he  was  of 
sound  mind  and  memory,  and  capable  of  comprehending  it. 
But  there  is  the  further  onus  upon  those  who  take  for  their  own 
benefit,  after  having  been  instrumental  in  preparing  or  obtain- 
ing a will.  They  have  thrown  upon  them  the  onus  of  shewing 
the  righteousness  of  the  transaction.”  The  latest  cases  on  this 
subject  appear  to  be  Tyrrell  v.  Pointon,  [1894]  P.  1 51,  in  the 
Court  of  Appeal;  and  Adams  v.  McBeath  (1897),  27  S.C.R.  13,  in 
winch  there  is  a very  full  citation  of  the  authorities  by  Mr. 
Justice  Gwynne.  In  the  present  case  tlie  defendant  Kilroy 
admits  that  the  testatrix  regarded  him  as  lier  adviser,  with 
reference  to  lier  will ; that  she  consulted  him  many  times  ; that 
about  the  beginning  of  August,  1894,  he  discussed  her  will  with 
her,  made  suggestions  to  her,  and  a memorandum  or  “ rough 
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draft  ” of  her  intended  gifts ; that  he  suggested  the  solicitor  to 
be  employed,  sent  for  him,  and  conferred  with  him  about  her 
intentions  before  introducing  him  to  the  testatrix  ; that  the 
testatrix  and  the  solicitor  then  left  the  house  together,  and 
that  the  will  when  completed  contains  all  the  provisions  which 
were  in  the  memorandum  or  rough  draft,  and  appoints  the 
.defendant  one  of  the  executors. 

“Under  these  circumstances  I think  it  impossible  to  say 
that  the  defendant  was  not  instrumental  in  preparing  and 
obtaining  the  will ; and  the  will  containing,  as  it  does,  a gift  to 
him  of  a promissory  note  for  $700  on  which  he  was  liable  to 
the  testatrix,  and  also  a gift  of  $500  to  him  for  masses,  I 
think,  in  the  language  of  Lord  Hatherley,  that  the  onus  was 
cast  upon  him  of  shewing  the  righteousness  of  the  transaction. 
The  question  in  the  appeal  is  whether  the  defendant  has  satis- 
fied that  onus.  Upon  the  whole  I think  he  has. 

If  Dr.  Kilroy  had  known  the  law,  had  known  that,  confessor 
and  all  as  he  was,  it  was  not  unlawful  for  him  to  request  the 
testatrix  to  make  just  such  a will  as  she  has  made,  but  that 
considering  that  she  had  consulted  him  about  her  will,  his  con- 
duct ought  to  be  righteous,  what  would  he  have  done  ? I think 
he  would  have  said  : Now  that  you  have,  made  up  your  mind 

what  you  want  to  put  in  your  will,  go  to  some  respectable 
solicitor  and  get  him  to  draw  it  for  you.”  If  she  asked  him  to 
recommend  a solicitor  I think  he  might  properly  do  that,  unless, 
perhaps,  he  named  his  own  solicitor ; in  which  case  it  might  be 
the  same  as  if  he  had  drawn  the  will  himself.  For  some  time 
I was  inclined  to  think  that,  Mr.  Coughlin  having  been  named 
by  the  defendant  as  the  solicitor  to  draw  the  will,  and  the  two 
having  conferred  together  about  the  will  before  the  introduction 
to  the  testatrix,  Mr.  Coughlin  ought  to  be  regarded  as  the 
defendant’s  solicitor  in  preparing  the  will.  On  further  con- 
sideration, however,  I think  that  would  be  ffoino*  too  far : 
Ada7ns  v.  McBeath,  27  S.C.R.  13.  There  is  no  evidence  that 
Dr.  Kilroy  had  ever  employed  Mr.  Coughlin  as  his  solicitor 
before  that  time,  and  there  is  no  imputation  against  Mr.  Cough- 
lin, nor  any  suggestion  that  he  is  other  than  an  honest,  upright 
man  who  would  do  his  duty,  fully  and  fairly,  to  his  client,  to  the 
best  of  his  skill  and  ability.  Regarding  Mr.  Coughlin  as  an 
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independent  solicitor,  I think  his  evidence  is  quite  sufficient  to 
discharge  the  onus  which  rested  upon  the  defendant.  Mr. 
Coughlin  says  he  took  his  instructions,  independently,  from  the 
testatrix  at  his  office,  and  that  she  came  back  in  a week  or  so 
afterwards,  on  the  10th  of  August,  and  signed  the  will  after  it 
had  been  read  over  and  explained  to  her.  Only  one  of  the  sub- 
scribing witnesses  was  called,  and  testified  that  every  formality, 
of  the  law  was  .duly  observed,  but  that  the  will  was  not  read 
over  in  his  presence,  which  also  is  admitted  by  Mr.  Coughlin. 
Besides  these  facts,  Mr.  Coughlin  says  that  a few  days  after  the 
execution  of  the  will,  the  testatrix  came  to  his  office  and  took 
the  will  away  with  her,  and  retained  it  in  her  own  possession 
until  her  death,  a period  of  eighteen  months.  She  was  a 
literate  person,  evidently  intelligent,  as  appears  from  a letter 
written  by  her  on  the  1st  of  September,  1894,  shortly  after  the 
making  of  the  will,  to  her  sister,  the  plaintiff.  From  these 
circumstances  the  inference  of  knowledge  of  the  contents  of  the 
will  is  irresistible.  But  that  is  not  all.  Mrs.  Brown,  a witness 
called  by  the  plaintiff,  says  that  one  day,  in  1894,  the  testatrix 
told  her  she  had  made  a settlement,  had  got  it  all  finished  that 
day  except  Mrs.  Collins,  and  had  been  engaged  at  it  in  town  for 
two  or  three  days.  .The  same  witness  says  she  told  her  on 
another  occasion  that  she  had  made  a will. 

There  was  much  discussion  at  the  trial,  and  before  us,  upon 
the  statement  in  the  letter  of  the  1st  of  September,  above 
referred  to,  that  she  had  started  to  make  a will  two  weeks  or 
so  ago,  and  found  that  she  could  not  make  one.  It  was  argued 
from  this,  that  she  had  no  idea  that  she  had  actually  made  a 
will,  and  must  have  signed  it  without  intelligence,  or  under 
some  delusion.  It  was  also  argued  that  the  defendant  Kilroy 
had  prevented  her  from  destroying  the  will,  or  making  a new 
one,  by  telling  her  and  the  plaintiff  that  she  could  make  no  will. 
I am  unable  to  see  that  any  importance  ought  to  be  attaclied  to 
all  tliat.  I think  it  is  all  explained  by  the  fact  that  the  testa- 
trix’s property  liad  originally  consisted  only  of  a life  estate 
under  her  liusband’s  will.  That  was  not  discovered  by  Mr. 
Coughlin  until  after  the  will  was  signed,  when  he  informed  her 
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that  her  husband’s  relatives  could  claim  the  capital  funds  in  her 
possession,  and  she  could  make  no  will  of  that. 

Upon  the  whole  I think  the  appeal  must  be  dismissed. 

Moss,  J.A. : — The  appellant- — plaintiff  in  the  action — is  a 
sister  and  one  of  the  heirs-at-law,  and  next-of-kin  of  one 
Joanna  Hammett,  who  died  on  the  3rd  of  February,  1896. 

On  the  8th  of  August,  1894,  Joanna  Hammett  executed  a 
will  disposing  of  all  her  property  and  appointing  the  defendants 
executors  and  trustees  thereof.  Probate  of  the  will  was  duly 
granted  to  them  by  the  proper  surrogate  court  on  the  21st  of 
February,  1896,  and  they  thereupon  proceeded  with  the  admin- 
istration of  the  estate.  The  testatrix  was  the  widow  of  one  Dr. 
Hammett,  and  under  his  will  she  was  tenant  for  life  of  certain 
moneys  and  securities.  After  her  death  the  persons  entitled  to 
the  estate  of  Dr.  Hammett  took  proceedings  in  the  courts  of 
Ontario  against  the  defendants  for  the  recovery  of  the  estate. 
That  action  was  defended  by  the  defendants  in  the  interests  of 
the  beneficiaries  under  the  will  of  the  testatrix.  A reference 
to  enquire  and  ascertain  what  parts  of  the  estate  held  by  the 
defendants  as  executors  belonged  to  the  estate  of  Dr.  Hammett 
resulted  in  a finding  that  a large  portion  thereof  belonged  to 
that  estate,  and  it  has  been  accounted  for  and  paid  over  by  the 
defendants.  The  plaintiff*  was  aware  of  these  proceedings  and 
endeavoured  to  intervene  therein,  but  a motion  to  add  her  as  a 
party  was  refused. 

On  the  27th  of  December,  1896,  she  commenced  this  action, 
charging  that  the  will  of  Joanna  Hammett  was  not  duly  and 
properly  executed  according  to  law,  but  that  if  it  was  the 
testatrix  was  induced  to  make  it  by  the  exercise  of  undue 
infiuence  on  the  part  of  the  defendant  Kilroy  while  she  was 
incapable  of  making  a will,  and  charging  further  that  the 
defendants  colluded  with  Dr.  Hammett’s  representatives  in  the 
action  brought  by  them  and  permitted  them  to  recover  judg- 
ment for  a larger  amount  than  they  were  justly  entitled  to. 
Lastly,  she  claimed  in  the  alternative  tliat^  if  the  will  was 
upheld  she  was  entitled  to  an  account  of  tlie  defendants’  dealings 
with  the  estate. 
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The  action  was  tried  before  Meredith,  J.,  who  held  that  the 
will  was  duly  executed  and  that  there  had  been  no  exercise  of 
undue  or  improper  influence,  and  that  the  will  was  the  valid  last 
will  and  testament  of  the  testatrix,  and  he  dismissed  the  action 
so  far  as  these  claims  were  concerned.  He  also  held  that  there 
had  been  no  collusion  as  charged,  and  he  pronounced  the  usual 
judgment  for  administration  of  the  estate. 

From  this  judgment  the  plaintiff  appealed  to  this  Court,  but 
upon  the  argument  her  counsel  did  not  attack  the  finding  that 
the  will  was  duly  and  properly  executed  as  required  by  law,  or 
the  finding  that  there  was  no  collusion,  but  they  contended 
strongly  that  the  evidence  established  that  the  defendant  Kilroy 
held  and  exercised  a powerful  influence  over  the  mind  of  the 
testatrix ; that  he  made  use  of  his  influence  to  induce  her  to 
make  the  will  in  question,  under  which,  it  was  contended,  he 
took  large  personal  benefits,  and  that  she  made  and  executed 
the  will  at  his  dictation  and  while  under  his  control ; that  the 
position  he  occupied  towards  the  testatrix  imposed  upon  him 
the  onus  of  shewing  that  she  fully  understood  what  she  was 
doing  and  the  nature  and  effect  of  the  disposition  she  was  mak- 
ing in  executing  the  will,  and  tliat  the  evidence  failed  to  shew 
this. 

A careful  consideration  of  the  evidence  leads  me  to  the  con- 
clusion that  these  contentions  cannot  be  sustained,  and  that  the 
findings  of  the  learned  trial  Judge  ought  not  to  be  disturbed. 

To  begin  with,  we  have  a will  proved  to  be  duly  executed 
by  the  testatrix  in  the  presence  of  two  independent  witnesses 
in  the  manner  required  by  law.  It  is  also  shewn  that  when  she 
executed  it  she  appeared  to  understand  fully  the  act  she  was 
engaged  in,  and  to  be  capable  of  making  a disposition  by  will. 
Tlie  defendants  are  entitled  to  the  benefit  of  whatever  presump- 
tions arise  from  these  facts  : Parker  v.  Felgate  (1883), 8 P.D.  171.^ 

In  the  second  place  it  is  shewn  that  when  the  testatrix  exe- 
cuted the  will  the  defendant  Kilroy  was  not  present,  and  that 
she  took  possession  of  the  will  and  retained  it  in  her  own  cus- 
tody until  her  death,  nearly  eighteen  montlis  afterwards,  and 
that  during  that  time  she  told  one  witness  (Mrs.  Brown)  that 
she  had  made  lier  will. 

* See  Pertra  v.  7*erera  (1901),  17  Times  L.R.  189. 
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The  evidence  as  to  the  execution  of  the  will  shews  an  act 
done  by  a person  capable  of  making  a testamentary  disposition, 
and  done  in  the  exercise  of  her  own  free  and  uncontrolled  will. 
The  testatrix  was  unfortunately  addicted  to  the  intemperate  use 
of  intoxicating  liquors,  but  it  is  not  pretended  that  when  sober 
she  was  not  quite  capable  of  transacting  her  own  business 
affairs,  and  it  was  shewn  that  on  the  occasion  of  the  execution 
of  the  will  she  was  free  from  the  influence  of  liquor. 

The  defendant  Kilroy  was  her  parish  priest,  and  she  was  in 
the  habit  of  consulting  with  him  in  reference  to  her  business 
affairs.  It  was  not  unnatural,  therefore,  that  she  should  ask  his 
advice  about  making  a will,  or  that  he  should  advise  her.  But 
the  evidence  fails  to  shew  that  he  did  more  than  this.  She 
appears  to  have  sought  his  advice,  and  during  the  interview  he 
suggested  the  giving  of  certain  legacies,  a memorandum  of 
which  he  jotted  in  his  diary.  But  he  did  not  undertake  the 
preparation  of  a will  for  her.  He  telephoned  to  Mr.  Coughlin, 
a solicitor,  who  came  to  his  house  and  was  by  him  introduced  to 
the  testatrix.  She  and  Mr.  Couglilin  drove  together  to  the 
latter’s  office,  and  she  then  gave  him  instructions  for  the  will. 
Coughlin  had  had  a short  conversation  with  Kilroy  at  his  house, 
and  was  informed  by  him  generally  of  what  had  occurred  before 
he  was  sent  for,  but  he  did  not  receive  any  instructions  or  pro- 
cure the  memorandum  from  Kilroy.  Within  a few  days  after- 
wards Mr.  Coughlin  prepared  the  will  and  sent  for  the  testatrix, 
and  on  the  10th  of  August,  1894,  she  came  to  his  .office  alone. 
The  will  was  read  over  and  explained  to  her,  and  then  the  wit- 
nesses were  called  in  to  see  her  execute  it.  In  the  interval 
between  the  instructions  for,  and  the  signing  of,  the  will  Kilroy 
was  not  seen  by  the  testatrix  or  by  Coughlin.  After  the 
execution  of  the  will,  in  consequence  of  some  remark  made  by 
the  testatrix,  Coughlin  examined  her  husband’s  will  and  inti- 
mated to  her  and  to  Kilroy  that  there  were  doubts  as  to  whether 
she  had  a disposing  power  over  a great  portion  of  the  property. 
A letter  written  by  her  to  the  plaintiff,  dated  September  1, 1894, 
shews  that  this  communication  had  been  made  to  her  before 
that  date.  It  is  argued  that  the  terms  of  the  letter  shew  that 
she  did  not  then  know  she  had  made  a will,  but  I do  not  think 
the  expressions  in  it  can  overbear  the  direct  evidence  as  to  her 
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State  of  mind  and  condition  when  she  made  and  executed  the 
will,  and  she  may  have  had  reasons  for  not  disclosing  to  the 
plaintiff  the  fact  that  she  had  actually  made  her  will.  And 
Mrs.  Brown’s  testimony  shews  that  the  testatrix  knew  when  she 
wrote  that  letter  that  she  had  settled  her  affairs  and  made  a 
will. 

On  the  whole  I think  the  evidence  is  sufficient  to  sustain 
the  finding  of  the  learned  trial  Judge,  and  that  it  does  appear 
that  the  will  is  the  expression  of  the  testatrix’s  own  desires 
freed  from  any  compelling  influence  preventing  her  from 
exercising  her  own  volition  and  free  will,  and  that  she  was 
capable  of  understanding,  and  did  understand,  what  she  was 
about. 

The  appellant’s  counsel  did  not  press  the  point  of  collusion, 
but  I think  it  is  shewn  there  was  no  foundation  for  the  charge. 

The  appeal  should  be  dismissed. 


Armour,  C.J.O.,  and  Lister,  J.A.,  concurred. 


Appeal  dismissed. 


R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 
Attorney-General  of  Ontario  v.  Newman. 

Revenue — Succession  Duty — Deposits  in  Banks — Foreigner. 

Payment  of  duty  under  the  Succession  Duty  Act  is  based  upon  administration; 
and  duty  is  payable  upon  any  property  which  can  properly  be  administered 
only  in  Ontario. 

Payment  of  non-negotiable  deposit  receipts,  payable  after  notice  at  branches  in 
Ontario  of  Canadian  banks,  held  by  a foreigner  at  the  time  of  his  death  in 
the  foreign  country,  cannot  be  enforced  except  by  his  personal  representative 
in  Ontario,  and  succession  duty  is  payable  there  in  respect  of  the  amount 
covered  by  them. 

Judgment  of  Boyd,  C.,  31  O.R.  340,  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Boyd, 
C.,  reported  31  O.R.  340,  was  argued  before  Armour,  C.J.O., 
OsLER,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  20th  of 
September,  1900.  The  facts  are  stated  in  the  judgments,  and 
the  line  of  argument  is  indicated  there  and  in  the  report  below. 

Aylesworth,  Q.C.  and  J.  H.  Rodd,  for  the  appellants. 

Shepley,  Q.C.,  Alfred  Macdowgall,  and  W.  E.  Middleton,  for 
the  respondent. 

February  18.  Armour,  C.J.O.  : — The  debts  due  by  the 
several  banks  to  the  deceased  were  represented  by  deposit 
receipts  of  the  several  banks  held  by  him  at  his  domicile  in  the 
city  of  Detroit  at  the  time  of  his  death. 

Those  receipts  were  not  in  form  negotiable,  and  it  was  ex- 
pressly stated  therein  that  they  were  not  transferable,  and  the 
money  payable  thereby  was  payable  after  a prescribed  notice 
had  been  given,  and  only  upon  surrender  of  the  deposit  receipts. 

The  money  payable  by  these  receipts  was,  in  my  opinion, 
only  properly  demandable  at  the  branches  of  the  several  banks 
at  which  the  deposits  represented  by  the  receipts  had  been 
made:  Irwin  v.  Bank  of  Montreal  (1876),  38  U.C.R.  375. 

It  cannot  be  denied  that  these  debts  were,  for  the  purpose 
of  administration,  property  situate  within  Ontario,  for  pa^unent 
ol‘  them  could  be  enforced  only  in  Ontario  and  by  an  adminis- 
trator only,  duly  appointed  by  the  proper  surrogate  court  in 
Ontario. 
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It  is  plain,  in  my  opinion,  from  the  provisions  of  the  Suc- 
cession Duty  Act  that  the  payment  of  the  duty  thereby 
imposed  is  based  upon  administration,  and  that  any  property 
which  can  only  be  properly  administered  in  Ontario  is  property 
situate  within  Ontario  according  to  the  meaning  which  ought 
to  be  attributed  to  those  words  in  the  Act. 

The  provision  that  the  duty  is  to  be  paid  for  the  use  of  the 
Province  over  and  above  the  fees  payable  under  the  Surrogate 
Court  Act,  which  fees  are  payable  on  every  grant  of  probate  or 
administration  according  to  the  amount  of  property  devolving, 
and  the  provisions  of  sec.  4,  sub-secs.  8 and  9,  of  sec.  5,  sub- 
sec. 1,  and  of  sec.  14,  are  consistent  only  with  the  view  that 
the  duty  imposed  is  based  upon  administration. 

In  my  judgment  the  appeal  should  be  dismissed  with  costs. 

OsLER,  J.A. : — I agree  in  affirming  the  judgment  for  the 
reasons  stated  in  the  opinion  of  the  Chancellor.  I think  that 
the  true  construction  of  secs.  2 and  4 (1)  of  the  Succession  Duty 
Act  compels  this  conclusion.  Of  the  justice  and  reasonableness 
of  this  legislation  as  affecting  the  property  of  foreigners  in  the 
shape  of  debts  owed  to  them  by  local  banks  or  other  debtors 
here  it  is  not  within  my  province  to  express  an  opinion,  although 
I may  regret  that  it  should  have  been  deemed  right  to  go 
further  than  the  Imperial  Act  goes  in  this  respect. 

Whether* as  professing  to  affect  such  property  the  Act  is 
ultra  vires,  the  situs  of  the  property  being  at  the  domicile  of 
its  deceased  owner,  aud  the  forum  of  its  administration  being 
out  of  the  Province,  I express  no  opinion,  the  point  not  having 
been  argued  before  us,  though  it  is  mentioned,  perhaps  with  a 
view  to  ulterior  proceedings,  in  the  reasons  of  appeal,  and  the 
Minister  of  Justice  was  not  represented  on  the  argument. 

Maclennan,  J.A.  : — The  question  in  this  appeal  is  the 
liability  to  succession  duty  upon  a sum  of  $900,000  and  interest, 
part  of  the  estate  of  one  Daniel  Scotten,  deceased,  at  the  time 
of  his  death  on  deposit  in  a number  of  banks  in  Ontario. 

Scotten  was  domiciled  in  the  State  of  Michigan,  botli  at 
the  time  of  the  making  of  the  several  deposits  which  are  in 
question,  and  also  at  the  time  of  his  death,  which  occurred  at 
Detroit  on  the  3rd  of  March,  1899. 
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The  deposits  were  all  made  upon  written  receipts,  or  contracts, 
given  therefor  by  the  respective  banks  at  their  respective  places 
of  business  in  Ontario,  to  the  depositor,  agreeing  to  account 
therefor  to  him  only,  with  interest,  on  certain  terms,  and  among 
others,  on  receiving  a certain  number  of  days’  notice,  and  upon 
production  or  surrender  of  the  receipts  ; and  the  receipts  were 
declared  not  to  be  transferable. 

Those  receipts  were  in  the  possession  of  Mr.  Scotten,  at  his 
residence  in  the  city  of  Detroit,  at  the  time  of  his  death ; and  it 
does  not  appear  that  any  notice  of  withdrawal  of  any  of  the 
deposits  had  been  given  in  his  lifetime. 

Administration  of  his  estate  was  granted,  in  the  State  of 
Michigan,  to  the  defendant  Newman;  and  a separate  administra- 
tion in  this  Province  to  the  defendant  Fleming,  who  both 
dispute  the  right  of  the  Crown  to  succession  duty,  contend- 
ing that  Scotten  having  been  an  alien,  domiciled  abroad,  the 
deposits  in  question  are,  having  regard  to  all  the  circumstances, 
not  liable. 

By  sec.  2 of  the  Succession  Duty  Act,  R.S.O.  1897  ch.  24, 
the  word  ‘"property”  includes  real  and  personal  property  of 
every  description,  capable  of  being  devised  or  bequeathed  by 
will,  or  of  passing  on  the  death  of  the  owner  to  his  heirs  or 
personal  representatives;  and  by  sec.  4 (1)  (2)  all  property 
situate  within  this  Province,  whether  the  deceased  person  own- 
ing or  entitled  thereto  was  domiciled  in  Ontario  at  the  time  of 
his  death  or  not,  passing  either  by  will  or  intestacy,  is  liable  to 
succession  duty.  This  is  subject  to  certain  exceptions,  which 
are  not  claimed  to  be  applicable. 

It  is  not,  and  of  course  could  not  be,  havino^  regard  to  the 
plain  terms  of  the  Act,  disputed,  that  if  Scotten  had  been 
domiciled  in  Ontario  at  the  time  of  his  death,  these  deposits 
would  be  subject  to  duty.  It  is  admitted  that,  in  such  a case, 
the  money  would  be  property  situate  within  the  Province,  within 
the  meaning  of  the  Act.  It  is  said,  however,  that  its  situs  was 
not  provincial,  but  foreign,  namely,  that  of  its  owner,  Scotten.* 
But  the  Act  seems  to  say  that  it  is  immaterial  tliat  the  owner 
was  domiciled  abroad,  for  it  says  the  property  sliall  be  liable 
whether  the  owner  is  domiciled  in  Ontario  or  not.  It  is  said, 
however,  that  the  essential  recjuisite  is  tliat  the  property  must 
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be  situate  within  the  Province,  and  that  if  that  is  not  so,  in 
point  of  fact  or  law,  it  is  not  within  the  Act.  It  is  argued  that 
when  administration  was  granted  in  Michigan  the  receipts 
became  the  property  of  the  foreign  administrator,  by  a title 
which  related  to  the  moment  of  death ; and  so  there  was  no 
moment  of  time  during  which  the  money  was  property  within 
the  Province. 

I think,  however,  these  contentions  are  not  well  founded. 
In  law  these  deposits  were  mere  contracts  for  the  loan  of  money, 
made  in  Ontario,  and  to  be  performed  in  Ontario.  No  notice 
had  been  given  of  withdrawal,  no  production  or  tender  of  the 
receipts,  no  debt  had  become  payable,  no  cause  of  action  had 
accrued  before  the  death.  No  demand  could  have  been  made 
for  the  money  but  by  some  one  clothed  with  a legal  title,  and  no 
legal  title  could  have  been  made  without  provincial  letters  of 
administration.  No  legal  title  did  or  could  accrue  to  the  foreign 
administrator  by  taking  possession  of  the  contracts  found  in 
the  possession  of  the  deceased,  nor  did  his  foreign  letters  of 
administration  give  him  any  such  title,  that  is,  any  title  to 
demand  and  recover  the  money  in  Ontario.  All  this  is  clear 
elementary  law,  and  that  being  so,  it  is  impossible  to  say  that 
this  money  was  not  property  situate  within  the  Province  at  the 
death  of  Scotten. 

I think  the  judgment  of  the  learned  Chancellor,  and  the 
cases  which  he  has  cited,  cover  the  case  completely ; and  noth- 
ing has  been  said,  nor  has  any  authority  been  referred  to  by 
the  counsel  for  the  appellants,  casting  any  serious  doubt  upon 
the  correctness  of  his  conclusions. 

The  only  excuse  for  the  litigation  seems  to  be  the  magnitude 
of  the  sum  at  stake. 

The  appeal  must  be  dismissed. 

Moss,  J.A. : — Daniel  Scotten,  a naturalized  American  citizen 
domiciled  in  Detroit,,  died  there  on  the  3rd  of  March,  1899, 
intestate.  He  was  possessed  of  personal  property  tangible  and 
intangible  in  the  Province  of  Ontario.  And  that  it  sliould  be 
legally  dealt  with  and  reduced  into  possession  in  order  to  the 
adjustment  of  his  affairs  it  was  necessary  tliat  letters  of  admin- 
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istration  of  his  estate  in  the  Province  should  issue  out  of  the 
surrogate  court  of  some  county  in  the  Province. 

Accordingly  the  defendant  Fleming  applied  for  and  obtained 
letters  of  administration  from  the  surrogate  court  of  the 
county  of  Essex.  The  property  of  the  deceased  consisted  in 
part  of  moneys  deposited  in  various  chartered  banks,  amount- 
ing in  the  aggregate  to  $900,000. 

The  terms  of  the  deposits  were  substantially  the  same  in 
each  case.  The  money  deposited  was  to  be  accounted  for  to  the 
deceased  by  the  banks  with  interest  at  a specified  rate.  A cer- 
tain number  of  days’  notice  of  intention  to  withdraw  was  to  be 
given  and  the  deposit  certificate  or  receipt  surrendered.  The 
certificates  or  receipts  were  so  framed  as  not  to  be  capable  of 
being  negotiated  by  endorsement,  and  in  most  instances  it  was 
expressed  on  them  that  they  were  not  negotiable. 

The  other  property  was  of  a tangible  nature,*  and  was  of 
the  value  of  $200,000.  A claim  having  been,  made  upon  the 
administrator  Fleming  for  payment  of  duty  upon  the  property, 
it  was  conceded  that  as  to  the  property  valued  at  $200,000  duty 
was  payable  thereon  under  R.S.O.  1897  ch.  24,  but  as  to  the 
$900,000  the  right  of  the  Province  to  duty  thereon  under  the 
said  Act  was  denied. 

This  action  having  been  brought  by  the  Attorney- General 
on  behalf  of  the  Province  against  the  domiciliary  administrator 
and  Fleming,  the  administrator  in  this  Province,  the  trial  took 
place  before  the  Chancellor,  who  decided  for  the  plaintiff,  and 
the  defendants  appealed.  The  question  is  whether  the 

$900,000  in  question  is  subject  to  duty  under  R.S.O.  1897  ch.  24. 

It  seems  plain  that  in  the  case  of  property  vesting  in  execu- 
tors or  administrators  the  duty  demandable  under  the  Act  is  to 
be  paid  to  the  Province  by  the  executor  or  administrator  and 
not  by  the  person  or  persons  ultimately  succeeding  to  the  pro- 
perty, and  in  this  respect  it  resembles  estate  duty  rather  than 
legacy  or  succession  duties  as  imposed  by  the  English  Acts. 
By  the  statute  it  is  made  the  duty  of  the  executor  or 
administrator  to  collect  or  retain  the  duty,  and  he  is  inhibited 
from  delivering  any  property  subject  to  duty  to  any  person 
without  collecting  the  amount.  Provision  is  made  for  collection 
from  other  persons  under  some  circumstances,  but  this  does  not 
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displace  the  primary  claim  against  the  personal  representative 
where  the  property  comes  to  him  as  such  under  a will  or  letters 
of  administration. 

Reading  all  the  provisions  of  the  Act  together,  I think  the 
duty  payable  under  it  is  a duty  on  the  estate  of  the  deceased 
person,  that  is,  a duty  oh  the  collection  or  distribution  of  an 
estate  passing  on  a person’s  death,  and  in  this  respect  on  the 
same  footing  as  probate  or  estate  duty. 

That  being  so,  the  person  properly  liable  to  pay  whatever 
duty  is  demandable  in  respect  of  Daniel  Scotten’s  personal 
estate  in  Ontario  is  the  defendant  Fleming,  who  alone  is  clothed 
with  authority  to  deal  with  the  deceased’s  estate  in  the  Province. 
He  alone  can  collect  and  reduce  into  possession,  for  the  purposes 
of  the  estate,  the  Ontario  assets  of  the  deceased.  He  alone  is 
capable  of  giving  a proper  discharge  to  third  persons  in  respect 
of  them. 

All  the  Ontario  assets,  if  properly  and  legally  dealt  with, 
must  come  to  his  hands.  To  him  is  committed  the  administra- 
tion of  the  estate  so  far  as  it  can  be,  or  is  required  to  be, 
administered  in  this  Province.  His  duty  is  to  get  in  all  the 
available  assets,  collect  all  debts  due  to  the  deceased  in  Ontario, 
pay  all  debts  due  by  him  in  Ontario,  and  after  payment  of  all 
proper  charges  and  expenses  hold  the  clear  residue  for  transmis- 
sion to  the  domiciliary  administrator  or  subject  to  the  direction 
of  the  Court  in  the  event  of  administration  proceedings  being 
instituted  in  this  Province. 

Then  upon  what  shall  he  pay  duty  under  R.S.O.  1897  ch.  24: 
the  value  of  the  tangible  assets  or  the  value  of  the  estate 
which  comes  to  his  hands  ? 

It  cannot  be  disputed  that  the  sum  of  $900,000  in  question 
is  “property”  as  defined  by  sec.  2 of  the  Act.  But  it  is  said 
tliat  it  is  not  property  situate  within  the  Province  within  the 
meaning  of  sec.  4 (2),  because  it  is  in  tlie  shape  of  debts  due  to 
the  deceased,  and  the  situs  was  the  place  of  domicile  at  tlie 
time  of  death.  Tliis  argument  would  seem  to  leave  out  of 
account  the  words  “wliether  the  deceased  person  owning  or 
entitled  thereto  was  domiciled  in  Ontario  at  tlie  time  of  his  deatli 
or  was  domiciled  elsewliere.”  If  tlie  deceased  had  been  domiciled 
in  Ontario  at  the  time  of  his  death  it  would  not  recjuire  the  aid 
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of  these  words  to  make  the  $900,000  property  situate  in 
Ontario,  ft  would  then  be  situate  here  both  by  local  position 
and  through  the  application  of  the  maxim  mohilia  sequuntur 
personam.  It  is  difficult  to  see  why  the  words  of  the  sub-section 
should  not  apply  to  property  such  as  this.  It  is  argued  that 
they  are  satisfied  by  applying  them  to  the  tangible  personal 
property  which  it  is  conceded  is  rendered  subject  to  duty  by  this 
sub-section.  But  this  appears  to  deprive  the  word  “ property  ” 
of  much  of  the  meaning  to  be  given  to  it.  If  the  tangible 
'personal  property,  which  ordinarily  in  the  eye  of  the  law  is  con- 
sidered as  being  in  the  place  of  its  owner’s  domicile,  is  by  this 
sub-section  made  property  situate  in  this  Province,  why  should 
there  not  be  the  same  result  in  respect  of  debts  or  choses  in 
action  which  are  also  ‘'property  ” ? 

The  rules  for  affixing  to  property  its  due  local  position  are 
not  inflexible. 

In  Dicey  on  Conflict  of  Laws,  p.  318,  the  learned  author, 
speaking  of  the  maxims  to  be  attended  to  in  the  determination 
of  the  locality  properly  assignable  to  the  different  kinds  of 
personalty  which  have  been  owned  by  a testator  or  intestate, 
says:  “These  maxims  as  modified  by  statutory  enactments  are 
based  on  two  considerations ; the  first  is  that  property  so  far  as 
it  consists  of  tangible  things  must  in  general  be  held  situate  at 
the  place  where  at  a given  moment  it  actually  lies ; the  second 
is  that  property  may  in  some  instances,  and  especially  where  it 
consists  of  debts  or  choses  in  action,  be  held  to  be  situate  at  the 
place  where  it  can  be  effectively  dealt  with.”  From  this  it 
would  seem  that,  even  apart  from  the  words  of  the  sub-section, 
the  proper  situs  to  assign  to  the  $900,000  in  question  is  the 
Province  of  Ontario,  as  the  place  where  it  can  be  effectively 
dealt  with  by  the  lawful  personal  representative. 

Professor  Dicey  proceeds  to  say  : “From  these  two  consider- 
ations flows  the  following  general  maxim,  viz.,  that  whilst  lands 
and  generally,  though  not  invariably,  goods  must  be  held 
situate  at  the  place  where  they  at  a given  moment  actually  lie, 
debts,  choses  in  action,  and  claims  of  any  kind  must  be  held 
situate  where  the  debtor  or  other  person  against  whom  a claim 
exists  resides ; or,  in  other  words,  debts  or  choses  in  action  are 
generally  to  be  looked  upon  as  situate  in  the  country  where 
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they  are  properly  recoverable  or  properly  enforced.”  The 
question  under  discussion  is  the  jurisdiction  to  grant  adminis- 
tration. The  learned  author  points  out  that,  while  most  of  the 
reported  decisions  and  of  the  enactments  with  regard  to  the 
local  situation  of  a deceased  person’s  personalty  have  immediate 
reference  not  to  jurisdiction  but  to  the  liability  of  the  deceased’s 
property  to  the  payment  of  probate  duty,  the  two  matters  are 
closely  connected,  and  that,  therefore,  in  these  cases  the  decision 
that  property  is  or  is  not  liable  to  probate  duty  is  a decision 
that  it  is  or  is  not  situate  in  EnMand.  And  so  the  incidence  of 
estate  duty  as  regards  property  situate  in  the  United  Kingdom 
is  determined,  as  was  the  incidence  of  probate  duty,  by  the  local 
situation  of  the  property.  Hence  the  decisions  relating  to  both 
these  duties  are  guides  to  the  determination  of  the  question  of 
situs  of  movable  personal  property. 

In  the  present  case  the  claims  of  the  deceased’s  estate  in 
respect  of  the  moneys  on  deposit  in  the  various  banks  seem  to 
have  been  left  at  his  death  in  such  a condition  that  they  could 
only  be  enforced  or  effectively  dealt  with  by  the  administrator 
appointed  by  the  provincial  surrogate.  And  so  the  maxim 
mohilia  sequuntur  personam  has  no  application  and  does  not 
govern  the  situs  of  the  property. 

This  conclusion  is,  I think,  greatly  strengthened  by  the 
language  of  the  statute  which  points  to  the  exclusion  of  the 
maxim  for  the  purposes  of  the  statute  where  the  deceased  was 
domiciled  elsewhere  than  in  Ontario. 

The  appeal  should  be  dismissed. 

Lister,  J.A. : — I agree. 

Appeal  dismissed. 


R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

WiGLE  V.  Township  of  Gosfield  South. 

Drainage — Township  Drain — Division  of  Township. 

A township,  in  which  extensive  drainage  works  had  been  constructed,  was 
divided  into  two  townships  by  a statute  which  provided  that  the  assets  and 
debts  of  the  original  municipality  should  be  divided  between  the  new 
municipalities,  each  remaining  liable  as  surety  for  the  portion  of  the  debts 
it  was  not  primarily  liable  to  pay,  and  the  provisions  of  the  Municipal  Act 
as  to  the  separation  of  a junior  from  a senior  township  to  be  applied  as  far  as 
possible  : — 

Held,  that  an  action  for  damages  incurred  before  the  division  caused  by  the 
drainage  works,  part  of  the  area  of  which  was  in  each  township,  and  asking 
to  have  the  drains  kept  in  repair,  must  be  brought  against  both  townships 
and  not  against  that  one  only  in  which  the  plaintiff’s  land  was  situate. 
Judgment  of  the  Drainage  Referee  reversed. 

An  appeal  by  the  defendants  from  the  judgment  of  the 
Drainage  Referee  was  argued  before  Armour,  C.J.O.,  Osler, 
Moss,  and  Lister,  JJ.A.,  on  the  15th  of  November,  1900.  The 
facts  as  to  the  short  point  involved  are  stated  in  the  judgments. 

Matthew  Wilson,  Q.C.,  and  A.  H.  Clarke,  for  the  appellants. 

Mahee,  Q.C.,  for  the  respondents. 

March  2.  Armour,  C.J.O.  ; The  plaintiffs’  claims  are  for 
damages  to  their  property  occasioned  by  the  construction  of  a 
drain  called  in  the  evidence  drain  47  and  consequent  thereon^ 
and  is  brought  against  the  township  of  Gosfield  South  alone. 

This  drain  was  constructed  under  by-law  number  47  of  the 
township  of  Gosfield  founded  upon  petitions  and  the  report  of 
an  engineer  and  of  an  assessment  of  lands  made  by  him. 

This  by-law  was  finally  passed  by  the  council  of  Gosfield  on 
the  28th  of  June,  1886,  and  the  drain  was  completed  before  the 
coming  into  force  of  the  Act  next  hereinafter  mentioned. 

On  the  23rd  April,  1887,  an  Act  was  passed,  to  take  effect 
from  and  after  the  last  Monday  in  December,  1887,  constituting 
all  that  part  of  the  township  of  Gosfield  lying  north  of  the 
centre  of  the  allowance  for  road  between  the  fifth  and  sixth 
concessions,  and  north-westerly  of  the  centre  of  tlie  allowance 
for  road  between  lots  numbers  263  and  264  north  and  south  of 
the  Talbot  road  a separate  township  or  corporation,  under  the 
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name  of  the  corporation  of  the  township  of  Gosfield  North,  and 
constituting  all  that  part  of  the  township  of  Gosfield  lying 
south  of  the  centre  of  the  allowance  for  road  between  the  fifth 
and  sixth  concessions  and  south-easterly  of  the  allowance  for 
road  between  lots  numbers  263  and  264  north  and  south  of  the 
Talbot  road  a separate  township  or  corporation  under  the  name 
of  the  corporation  of  the  township  of  Gosfield  South. 

And  it  was  by  the  said  Act  provided  that  “ all  and  every  the 
assets  and  debts  of  the  present  municipality  of  Gosfield  shall  be 
divided  between  the  said  respective  municipalities  of  Gosfield 
North  on  the  one  hand  and  Gosfield  South  on  the  other  in  the 
same  manner  and  by  the  same  proceedings  as  nearly  as  may  be 
as  in  the  case  of  a separation  of  a junior  township  from  a senior 
township,  and  so  soon  as  the  said  debts  shall  have  been  divided 
as  aforesaid  each  of  the  said  municipalities  shall  be  bound  to 
the  repayment  of  the  share  of  the  said  debts  which  shall  have 
been  so  assigned  to  it  as  aforesaid  as  though  such  share  of  the 
said  debts  had  been  incurred  by  such  municipalities  respectively, 
each  of  the  townships  hereby  erected  remaining,  however,  liable 
as  surety  in  respect  of  the  share  (if  any)  of  the  said  debts 
which  it  is  not  its  duty  primarily  to  pay.” 

And  it  was  by  the  said  Act  further  provided  that  “ the  pro- 
visions of  the  Consolidated  Municipal  Act  1883,  and  amend- 
ments thereto,  having  reference  to  the  case  of  the  separation  of 
a junior  from  a senior  township  shall  apply  to  the  townships 
hereby  formed  as  if  such  townships  had  been  a union  of  town- 
ships, except  when  it  is  otherwise  herein  specifically  provided, 
and  for  the  purpose  of  applying  such  provisions  the  said  town- 
ship of  Gosfield  North  shall  be  deemed  to  have  been  the  senior 
township  and  the  said  township  of  Gosfield  South  shall  be 
deemed  to  have  been  the  junior  township;  and  the  corporation 
of  the  township  of  Gosfield  North  sliall  be  deemed  to  be  a con- 
tinuation of  tlie  said  corporation  of  the  township  of  Gosfield.” 
Section  55  of  the  Consolidated  Municipal  Act,  1883,  pro- 
vided that  “ after  the  separation  of  a county  or  township  from 
a union  eacli  county  or  township  wliicli  formed  the  union  shall 
remain  subject  to  the  debts  and  liabilities  of  the  union,  as  if 
the  same  had  been  contracted  or  incurred  by  the  respective 
counties  or  townships  of  tlie  union  after  the  dissolution  thereof.” 
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The  result  of  this  division  of  the  township  of  Gosfield  into 
the  townships  of  Gosfield  North  and  Gosfield  South  was  that 
part  of  this  drain  and  of  the  lands  assessed  therefor  became 
part  of  Gosfield  North  and  part  of  this  drain  and  the  lands 
assessed  therefor  became  part  of  Gosfield  South,  the  drain  com- 
mencing in  Gosfield  North  and  ending  in  Gosfield  South,  and 
the  property  of  the  plaintiffs  claimed  to  have  been  injured  by 
the  construction  of  this  drain  and  consequent  thereon  is  in  Gos- 
field South. 

As  soon  as  this  drain  was  constructed  by  the  township  of 
Gosfield  that  township  became  liable  to  any  persons  whose  pro- 
perty might  be  injuriously  affected  by  the  construction  thereof 
or  consequent  thereon,  and  this  liability  was  a continuing  lia- 
bility subject  to  be  enforced  from  time  to  time  as  injury  might 
arise. 

And  this  was  a liability  which  each  of  the  townships  of 
Gosfield  North  and  Gosfield  South  upon  its  erection  out  of  the 
township  of  Gosfield  remained  subject  to  as  if  such  townships 
had  been  a union  of  townships. 

I am  of  the  opinion,  therefore,  that  the  plaintiffs  should 
have  proceeded  against  the  townships  of  Gosfield  North  and 
Gosfield  South  jointly,  and  not  against  the  township  of  Gosfield 
South  alone  : Campbell  v.  York  and  Peel  (1867),  26  U.C.R. 
635  ; 27  U.C.R.  138;  Ekins  v.  Bruce  (1870),  30  U.C.R.  48. 

This  course  seems  also  necessary  to  be  taken  in  order  that 
the  provisions  of  sec.  95  of  the  Municipal  Drainage  Act  may  be 
carried  out. 

This  case  must  be  referred  back  to  the  Drainag^e  Referee 
with  instructions  to  add  the  township  of  Gosfield  North  as  party 
defendant  and  to  proceed  with  the  reference  after  having  done 
so. 

The  costs,  including  those  of  this  appeal,  will  be  reserved. 

It  is  to  be  hoped  that  the  parties  will  make  use  of  the  evi- 
dence already  given  as  far  as  possible. 

OsLER,  J.A.  : — Secs.  1 and  2 of  50  Viet.  ch.  51  (0.)  enact 
that  on  and  after  the  last  Monday  in  December,  1887,  the  ter- 
ritory of  the  then  township  of  Gosfield  shall  be  divided  into 
two  parts,”  the  inhabitants  of  one  of  wliich  sliall  constitute  a 
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separate  township  or  corporation  under  the  name  of  Gosfield 
North,  and  shall  be  deemed  to  be  a separate  municipality  for  all 
purposes  and  in  the  same  manner  and  having  all  the  rights  and 
privileges  and  liabilities  appertaining  to  other  townships  in  the 
province.”  The  inhabitants  of  the  other  part  were  in  like 
manner  constituted  another  separate  township  or  corporation 
under  the  name  of  Gosfield  South. 

Sec.  3 enacts  that  all  the  assets  and  debts  of  existing  Gos- 
field shall  be  divided  between  Gosfield  North  and  Gosfield  South 
in  the  same  manner  as  nearly  may  be  as  in  the  case  of  a separa- 
tion of  a junior  from  a senior  township.  Each  is  to  be  liable 
for  its  share  of  the  debts  assigned  to  it  as  though  it  had 
incurred  them,  and  is  to  be  surety  for  the  other  in  respect  of  the 
share  which  it  is  not  primarily  liable  to  pay. 

Sec.  4,  after  making  provision  for  the  election  of  councils  in 
December,  1887,  enacts  that  the  provisions  of  the  Municipal  Act  of 
1883,  in  reference  to  the  case  of  the  separation  of  a junior  from  a 
senior  township,  shall  apply  to  the  townships  formed  by  the 
Act  as  if  such  townships  had  been  a union  of  townships,  except 
where  it  is  otherwise  specifically  provided  for.  Gosfield  North 
is  for  this  purpose  deemed  to  have  been  the  senior  township  and 
Gosfield  South  the  junior  township : and  Gosfield  North  is 
deemed  “ to  be  a continuation  of  the  said  township  of  Gosheld.” 

Sec.  30  of  the  Municipal  Act  of  1883,  dealing  with  the  dis- 
position of  the  property  of  a union  of  townships  on  a dissolution, 
declares  that  they  shall  be  jointly  interested  in  the  assets  of  the 
union,  and  provides  how  an  arrangement  shall  be  made,  and 
what  it  shall  be,  as  to  the  assets  and  debts  of  the  union. 

Sec.  -55  is  the  only  other  section  which  bears  upon  the  sub- 
ject. It  provides  that  after  the  separation  of  a township  from 
the  union  each  township  which  formed  the  union  shall  remain 
subject  to  the  debts  and  liabilities  of  the  union  as  if  the  same 
had  been  contracted  or  incurred  by  the  townships  of  the  union 
after  the  dissolution  thereof. 

It  would  seem,  therefore,  that  the  effect  of  the  special  Act 
in  tliis  case  is  to  make  a different  provision  as  to  the  debts  of 
the  supposed  union  from  that  which  is  made  by  sec.  55  of  the 
general  Act,  for  whereas  by  the  latter  each  separated  township 
remains  liable  for  tlie  debts  of  the  township  and  its  liabilities. 
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leaving  the  apportionment  as  between  themselves  to  he  settled 
by  agreement  or  arbitration,  the  special  Act  binds  each  as 
principal  only  to  the  payment  of  the  share  assigned  to  it,  and 
as  surety  for  the  share  assigned  to  the  other.  It  may  indeed  be 
that  the  clause  which  makes  Gosfield  North  a continuation  of 
the  old  township  of  Gosfield  leaves  the  creditors  of  the  latter 
free  to  sue  it  as  the  only  debtor  they  need  look  to  directly. 

Sec.  3 of  the  special  Act  makes  no  provision  for  existing 
liabilities  other  than  the  debts  of  the  supposed  united  town- 
ships. These,  so  far  as  they  are  dealt  with,  are  so  by  sec.  4, 
which  brings  in  sec.  55  of  the  general  Act  by  applying  it  to  the 
new  townships  as  if  they  had  been  a union  of  townships,  and 
thus,  in  effect,  declaring  that  both  shall  be  subject  to  the 
liabilities  incurred  by  the  union  as  if  such  liabilities  had  been 
incurred  by  each  after  the  dissolution.  A union  of  townships  is 
a mere  territorial  expression  and  signifies  only  that  two  surveyed 
township  areas  instead  of  one  are  under  the  jurisdiction  of  a 
single  corporation  and  thus  are,  as  regards  every  corporate  act 
done  in  the  whole  area  and  as  regards  any  corporate  right  or 
liability,  the  same  as  a single  township.  When,  therefore,  the 
united  areas  are  divided  and  placed  respectively  under  the  juris- 
diction of  a separate  corporation,  or  when  a single  township  area 
is  divided,  as  in  the  present  case,  and  similarly  placed  under  the 
jurisdiction  of  two  corporations  instead  of  one,  it  seems  reason- 
able to  provide  that  each  new  corporation  shall  become  answer- 
able  for  all  the  debts  and  liabilities  of  the  former,  which  in  the 
absence,  of  legislation  would  not  be  the  case. 

What  then  was  the  situation  of  old  Gosfield,  regarded  as  a 
single  township  or  a union  of  townships,  as  respects  the  drain  in 
question — a drain  constructed  by  a single  corporation  within  its 
own  territory,  not  continued  beyond  the  limits  of  the  munici- 
pality in  which  it  was  commenced  ? It  might  be  liable  (sec. 
592  Municipal  Act)  in  some  form  of  proceeding  for  compensa- 
tion or  for  damages  caused  by  the  construction  of  the  works, 
and  part  of  the  plaintiffs’  demand  in  the  action  is  of  this  nature, 
and  it  would  be  liable  under  sec.  587  to  keep  tlie  drain  in 
repair.  That  relief  is  also  asked.  The  area  assessed  for  con- 
struction pf  the  drain  must  bear  all  expenses  of  this  kind.  The 
result  of  dividing  old  Gosfield  into  two  municipalities  is  that 
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one  part  of  the  drain  is  in  one  municipality  and  the  remainder 
of  it  in  another.  All  the  liabilities  to  which  the  old  corporation 
was  subject  as  regards  the  drain  at  the  time  of  the  subdivision  of 
its  territory  are  now  thrown  upon  each  of  the  existing  corpora- 
tions, and,  inasmuch  as  any  damages  which  may  be  recovered  in 
respect  thereof  must  be  borne  by  the  drainage  area,  it  seems  to 
follow  that  both  corporations  should  have  been  parties  defen- 
dants in  the  action.  It  may  be  that  something  could  have  been 
said  in  favour  of  the  right  to  sue  North  Gosheld  alone  as  it  is  a 
continuation  of  the  former  corporation,  though  I do  not  see 
how  relief  could  have  been  worked  out  on  such  an  action.  I 
cannot,  however,  suggest  any  plausible  reason  for  holding  that 
South  Gosheld  could  be  properly  sued  alone.  As  regards  that 
part  of  the  plaintiffs’  claim  which  relates  to  the  non-repair  of 
the  drain,  there  are  difficulties  in  dealing  with  it  which  I am 
not  at  present  called  upon  to  notice,  and  which,  perhaps,  cannot 
be  dealt  with  in  the  absence  of  the  other  township.  It 
seems  to  me  to  be  doubtful  whether  any  section  of  the  present 
Drainage  Act  applies  to  this  case  ; at  all  events,  where  there  has 
been  no  report  of  the  engineer  fixing  the  proportion  in  which 
the  expense  of  maintaining  is  to  be  borne  by  each  municipality : 
R.S.O.  1897  ch.  223,  secs.  68,  69,  70. 

The  case  must  go  back  to  the  Referee  in  order  that  tjie  other 
township  may  be  made  a party  to  the  proceedings  and  the  pro- 
ceedings amended  accordingly. 

I hope  that  it  may  not  be  found  necessary  to  take  all  the 
evidence  over  again,  and  that  North  Gosfield  will  be  content  to 
adopt  what  has  been  done  so  far,  adding  what  further  evidence, 
if  any,  it  may  be  advised  to  offer  on  the  issues  as  they  may 
affect  them. 

Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  allowed. 


R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 

Godwin  v.  Newcombe. 

Master  and  Servant — Workmen’’ s Compensation  for  Injuries  Act — Dangerous 

Machine — Ahseyice  of  Guard — Contributory  Negligence — Factories  Act. 

The  plaintiff  was  employed  by  the  defendant  to  “edge  ” boards  at  a machine 
known  as  a jointer,  which  consisted  of  two  revolving  knives  about  sixteen 
inches  wide  driven  by  steam  power  set  in  and  projecting  slightly  above  the 
surface  of  an  iron  table  about  three  feet  high  and  eight  feet  long.  The 
knives  were  not  guarded,  and  it  was  proved  that  a guard  could  have  been 
used  ; that  without  one  the  machine  was  dangerous  ; and  that  the  defend- 
ants’ foreman  knew  this.  The  workman  as  he  edged  each  board  stood  it  on 
end  against  the  table  at  his  left  hand  for  removal  by  other  workmen.  One 
of  the  boards,  owing  either  to  the  vibration  of  the  machinery,  or  to  a knock 
given  to  it  by  another  workman,  fell  upon  the  plaintiff’s  arm  and  forced  his 
hand  upon  the  knives,  and  he  was  seriously  injured  : — 

Held,  that  the  absence  of  a guard  was  a defect  in  the  machine  ; that  the  fore- 
man’s knowledge  of  this  defect  and  failure  to  remedy  it  constituted 
negligence  for  which  the  defendants  were  liable  ; that  the  absence  of  the 
guard  and  not  the  placing  of  the  board  against  the  table  was  the  proximate 
cause  of  the  accident ; and  therefore  that  the  plaintiff  was  entitled  to 
damages. 

Judgment  of  MacMahon,  J.,  affirmed. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.A.  : — The  plaintiff  was  employed  to  work 
at  a machine  called  a buzz  planer  or  jointer  in  the  defendants’ 
shop,  a machine  with  which  he  was  familiar.  The  machine 
consists  of  two  revolving  knives,  sixteen  inches  in  width,  set  in 
and  projecting  slightly  above  the  surface  of  an  iron  table  about 
three  feet  high,  and  seven  or  eight  feet  in  length.  The  material 
to  be  worked  is  run  over  the  surface  of  the  table  against  the 
knives,  which  plane  or  edge  it  as  it  is  passed  over  them.  On 
the  side  of  the  table  opposite  to  that  on  which  the  workman 
stands  is  a moveable  fence,  which  slides  over  the  table, 
and  by  means  of  a set  screw  can  be  made  to  adjust  the  width 
of  the  knives  to  the  width  or  thickness  of  the  material  to  be 
planed  or  edged.  The  latter  being  thus  passed  close  to  the  side 
of  the  fence  is  kept  straight  while  being  worked,  and  the  edge 
is  kept  square.  This  appears  to  be  the  main  purpose  or 
immediate  object  of  the  fence,  but  the  defendants  contended 
that  it  could  and  ought  properly  to  have  been  used  so  as  to 
form  an  effective  guard  by  bringing  it  so  far  over  the  table 
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towards  the  workman  as  to  leave,  when  in  use,  no  part  of  the 
knives  exposed.  There  was  evidence  that  the  machine  was  a 
very  dangerous  one  if  not  guarded  in  the  manner  described  by 
some  of  the  witnesses,  and  also  that,  the  defendants’  foreman 
knew  of  its  dangerous  character,  another  workman  having  been 
hurt  by  it,  and  he  himself  having  sustained  some  injury  from 
it  when  using  it  without  a guard.  It  was  further  proved  that 
an  effective  guard  could  be  applied  at  a trifling  cost,  and  that 
such  a guard  was  in  common  use  in  other  machine  shops. 
With  regard  to  the  use  of  the  fence  as  a guard,  there  were  no 
instructions  that  it  was  to  be  so  used,  and  it  was  said  that  in 
order  to  use  and  work  the  knives  evenly  and  regularly  that 
could  not  be  done  when  there  was  much  narrow  material  to  be 
planed  or  jointed,  as  the  planing  of  the  edge  of  the  board  is 
called.  Too  much  work  would  be  thrown  upon  that  part  of  the 
edge  of  the  knives  next  the  workman,  besides  making  it  liable 
to  choke  or  clog  the  machine ; and  it  appeared  not  to  have  been 
the  practice  in  the  shop  to  use  the  machine  in  this  manner. 
On  the  day  in  question  the  plaintiff  was  jointing  some  boards 
which  were  required  for  immediate  use  by  a fellow-workman. 
He  had  set  the  fence  to  within  four  or  five  inches  of  the  side  of 
the  table  next  to  him.  As  he  finished  the  boards,  he  stood 
them  up  against  the  side  or  end  of  the  table  in  front  of  him, 
and  as  he  was  about  to  do  or  was  doing  the  last  of  them,  one  of 
those  which  he  had  thus  placed  against  the  table  slipped  down, 
by  reason,  as  it  was  suggested,  of  the  general  vibration  of  the 
machinery  in  the  shop,  or  of  having  been  disturbed  by  a ffellow- 
workman,  fell  upon  the  plaintiff’s  hand  and  knocked  it  against 
the  knives.  The  result  was  that  he  lost  parts  of  some  of  his 
fingers,  and  for  the  injury  thus  caused  brought  this  action. 

The  action  was  tried  before  MacMahon,  J.,  and  a jury,  and 
questions  were  submitted  to  tlie  jury,  wliich,  witli  their  answers, 
were  as  follows  : — 

1.  Was  there  any  defect  in  the  condition  of  the  macliinery  ? 
Yes. 

2.  If  so,  wliat  was  the  defect  ? Machine  should  have  been 
guarded. 

3.  Say  whetlier  such  defect  was  known  to  the  defendants, 
or  if  unknown,  mitiflit  it  have  been  discovered  or  remedied  but 
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for  the  negligence  of  the  defendants  or  of  the  servant  of  the 
defendants  entrusted  with  the  duty  of  seeing  that  the  machine 
was  in  a proper  condition  ? The  defect  was  known  to  the 
foreman,  Henry  Ching. 

4.  Who  was  the  servant  of  the  defendants  entrusted  with 
the  duty  of  seeing  that  the  machinery  was  in  proper  condition  ? 
The  foreman. 

5.  What  caused  the  accident  to  Godwin  ? The  board  falling 
and  striking  Godwin’s  hand  and  so  causing  his  hand  to  strike 
the  knife. 

6.  Could  Godwin  by  the  exercise  of  reasonable  care  have 
avoided  the  accident  ? No. 

7.  If  Godwin  should  be  held  entitled  to  recover,  what  sum 

do  you  allow  as  a compensation  ? $500. 

Upon  these  answers,  judgment  was  entered  in  the  plaintiff’s 
favour. 

The  appeal  was  argued  before  Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  15th  and  16th  of 
October,  1900. 

Ayleswortli,  Q.C.,  and  C.  A.  Moss,  for  the  appellants.  There 
is  no  finding^  that  the  accident  resulted  from  the  want  of  a 
guard.  It  did  in  fact  result  from  the  plaintiff’s  carelessness 
and  not  from  the  want  of  a guard.  The  want  of  a guard  may 
have  made  the  man  liable  to  injury,  but  the  proximate  cause 
was  his  own  negligence  : Walsh  v.  Whiteley  (1888),  21  Q.B.D. 
371.  The  plaintiff  was  an  experienced  workman,  and  did  not 
make  any  objection  to  the  condition  of  the  machine,  and  cannot 
now  complain.  There  was  no  breach  here  of  the  Factories  Act, 
the  meaning  of  which,  as  explained  in  Hamilton  v.  Groesbeck 
(1890),  19  O.R.  76;  18  A.R.  437,  has  not  been  altered  by  the 
change  in  its  wording.  A guard  for  gearing  or  shafting  is 
evidently  what  is  referred  to,  for  some  machines  it  is  impossible 
to  guard,  and  the  intention  evidently  is  that  those  parts  of 
machinery  which  are  used  for  transmitting  power  should  be 
guarded  and  not  the  operating  parts. 

E.  E.  A.  DivVernet,  and  S.  IF.  McKeown,  for  the  respondent. 
The  findings  of  the  jury  are  supported  by  the  evidence,  and 
justify  the  judgment.  The  machine  could  have  been  supplied 
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with  a guard  and  worked  without  danger.  The  Act,  62  Viet.  ch. 
18,  sec.  3(0.),  casts  the  onus  upon  the  defendants  of  shewing  that 
the  accident  was  not  caused  by  the  want  of  the  guard.  The 
Factories  Act  now  applies  to  all  machinery,  and  Hamilton  v. 
Groesbeck  is  no  longer  law  : see  Black  v.  Ontario  Wheel  Co. 
(1890),  19  O.R.  578*;  Choate  v.  Ontario  Rolling  Mills  Co. 
(1900),  27  A.R.  155.  There  was  no  negligence  on  the  plaintiff’s 
part;  he  put  the  boards  in  the  usual,  and  in  fact  the  only 
available  place,  and  there  is  no  bar  to  his  action. 

Aylesworth,  in  reply. 


March  2.  Armour,  C.J.O.  : — I agree  in  the  judgment  of 
my  brother  Osier. 

The  questions  submitted  to  the  jury  by  the  learned  Judge 
were  so  submitted  as  being  questions  the  answers  to  which 
would  be  decisive  of  the  plaintiff’s  right  to  recover. 

No  objection  was  taken  by  counsel  to  the  submission  of 
these  questions,  nor  was  it  suggested  that  any  additional 
question  should  be  submitted  to  them,  and  it  is  now  too  late  for 
any  such  objection  or  suggestion : Star  Kidney  Pad  Co.  v. 
Greenwood  (1884),  5 O.R.  28  ; Seaton  v.  Burnand,  [1900]  A.C. 
135. 

The  questions  submitted  to  the  jury  and  the  answers  to 
them  constituted  a finding  by  the  jury  that  the  absence  of  a 
guard  was  a defect  in  the  condition  of  the  jointer,  and  that 
such  defect  was  known  to  the  defendants’  foreman,  who  was 
entrusted  with  the  duty  of  seeing  that  the  condition  of  the 
jointer  was  proper. 

It  is  true  that  no  direct  question  was  submitted  to  the  jury 
as  to  whether  the  absence  of  a guard  was  the  cause  of  the 
plaintiff’s  injury,  but  in  the  absence  of  such  a question  it  is  left 
for  us  to  infer  that  such  was  the  cause  of  it,  and  the  evidence 
amply  justifies  such  an  inference. 

Great  reliance  was  placed  by  the  defendants’  counsel  in 
argument  upon  what  was  said  by  the  majority  of  the  Court  in 
Walsh  V.  Whiteley,  21  Q.B.D.  371,  but  what  was  said  there  was 
that  “ the  defect  in  the  condition  of  the  machinery  must  be  such 
as  to  shew  negligence  on  the  part  of  tlie  employer,”  and  tliat 
“ there  was  not  a particle  of  evidence  of  any  defect  arising  from 
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the  negligence  of  the  employer,”  and  that  if  their  view  was 
wrong  it  would  follow  “ that  whenever  a workman  uses  a 
dangerous  machine  and  is  injured  by  it  without  any  negligence 
on  the  part  of  the  employer,  the  latter  is  responsible  for  the 
injury  unless  he  can  prove  negligence  on  the  part  of  the 
workman  himself.” 

Of  this  case  in  Morgan  v.  Hutchins  (1890),  59  L.J.Q.B. 
197,  Lord  Coleridge  said:  “There  was,  however,  no  difference 
between  the  Master  of  the  Rolls  and  the  two  Lords  Justices  as 
to  the  danger,  but  the  Lords  Justices  held  that  to  make  it  a 
danger  within  the  meaning  of  the  Act  it  must  be  through  the 
negligence  of  the  employer,  and  as  no  negligence  could  be  traced 
to  him  they  decided  as  they  did.  They  considered  that  negli- 
gence traceable  to  the  employer  was  a necessary  element;”  and 
Lord  Esher,  M.R.,  said  : “ I think  it  was  assumed  by  the  whole 
Court  that  if  the  machine  were  dangerous  to  a workman  without 
any  fault  of  his  own,  it  came  within  the  Act.  The  only  doubt 
that  existed  in  the  minds  of  two  of  the  members  of  the  Court 
was  whether  the  defect  had  arisen  from  the  negligence  of  the 
employer.” 

In  this  case  it  was  well  known  to  the  defendants  that  the 
jointer  was  a very  dangerous  machine  to  use,  that  others  than 
the  plaintiff  had  been  injured  in  using  it,  and  the  jury  found 
that  there  was  a defect  in  the  condition  of  it  by  reason  of  the 
absence  of  a guard,  which  defect  was  known  to  the  person 
entrusted  by  the  defendants  with  the  duty  of  seeing  that  the 
condition  of  the  jointer  was  proper,  and  such  being  his  duty, 
the  breach  of  it  by  him  was  negligence,  for  which  the  defendants 
were  answerable. 

“ The  governing  principle  is  that  when  a machine  is  defec- 
tive with  reference  to  danger,  and  such  defect  is  within  the 
knowledge  of  the  employer,  he  is  then  liable : ” Morgan  v. 
Hutchins,  59  L.J.Q.B.  197  ; Tate  v.  Latham,  [1897]  1 Q.B.  502. 

I am  of  the  opinion,  also,  that  the  jointer  was  machinery 
witliin  the  meaning  of  the  Ontario  Factories  Act,  the  dangerous 
parts  of  which  are  thereby  required  to  be,  as  far  as  practicable, 
securely  guarded,  and  that  negligence  might  be  imputed  to  the 
defendants  from  the  non-observance  of  this  requirement. 
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The  jury  found  that  the  injury  was  caused  to  the  plaintiff 
by  the  board  falling  and  striking  the  plaintiff’s  hand,  and  so 
causing  his  hand  to  strike  the  knife,  but  this  was  just  such  an 
accident  as  the  guarding  of  the  jointer  would  have  prevented. 

It  was,  however,  contended  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff,  because  it  was  urged 
that  he  was  guilty  of  negligence  in  himself  placing  the  board  in 
the  position  from  which  it  fell. 

“ Contributory  negligence  rests  upon  the  view  that  though 
the  defendant  has  in  part  been  negligent,  yet  the  plaintiff  has 
by  his  own  carelessness  severed  the  causal  connection  between 
the  defendant’s  negligence  and  the  accident  which  has  occurred, 
and  that  the  defendant’s  negligence  accordingly  is  not  the  true 
proximate  cause  of  the  injury;”  Thomas  v.  Quartermaine 
(1887),  18  Q.B.D.  685. 

I do  not  think  that  what  the  plaintiff  did  in  placing  the 
board  in  the  position  from  which  it  fell  upon  his  hand  had  tfie 
effect  of  severing  the  causal  connection  between  the  defendants’ 
negligence  and  the  accident,  for  the  defendants’  negligence  was 
still  continuing,  and  was  the  primary  and  substantial  cause  of 
the  injury ; and  the  jury,  to  whom  the  question  was  properly 
submitted,  found  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  placing  the  board  in  the  position  in  which  he 
placed  it. 

The  appeal  will  therefore  be  dismissed  with  costs. 

OsLER,  J.A. : — No  objection  was  taken  to  the  charge  of  the 
learned  trial  Judge,  nor  do  I think  that  it  is  fairly  open  to  any, 
but  it  is  contended  that  the  answers  of  the  jury  when  read 
together  or  read  with  the  evidence  do  not  amount  to  a finding 
that  the  plaintiff’s  injuries  were  attributable  to  the  defendants’ 
negligence ; that  there  is  no  finding  that  such  injuries  were 
owing  to  the  absence  of  a guard,  and  that  the  proximate  cause 
of  the  accident  was  merely  the  falling  of  the  board  upon  the 
plaintiff’s  hand. 

I think  that  none  of  these  objections  is  tenable.  The  case 
was  tried  from  beginning  to  end  as  one  of  negligence  causing 
damage,  in  permitting  the  plaintiff  to  work  upon  a machine 
which  was  defective  within  tlie  meaning  of  the  Workmen’s 
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Compensation  Act,  the  defect  alleged  and  proved  being  the 
absence  of  a guard.  The  answers  to  questions  1,  2,  3,  and  5 
appear  to  me  fully  to  cover  this  part  of  the  case.  The  fair 
meaning  of  these  answers  is  that  the  machine  was  defective 
because  it  was  not  guarded  as  it  ought  to  have  been,  the  defect 
being  known  to  the  defendants’  foreman,  and  that  the  accident 
happened  by  reason  of  a board  falling  upon  the  plaintiff’s  hand 
and  knocking  it  upon  the  unguarded  knives.  This  amounts  to 
a finding  that  the  defendants  were  guilty  of  negligence  dans 
locum  injuriw,  and  it  was  not  necessary  that  the  jury  should 
have  been  asked  so  to  find  in  express  terms.  If  the  defendants 
wanted  a finding,  yea  ” or  ‘‘  nay,”  as  to  this,  they  should  have 
asked  the  Judge  to  submit  a further  question  to  the  jury.  I 
think  that  every  one  at  the  trial  was  satisfied  that  the  questions 
put  fully  covered  the  ground. 

In  view  of  the  findings  of  the  jury,  it  is  not  open  to  the 
defendants’  to  contend  that  the  absence  of  a guard  may  not  be 
regarded  as  a defect  in  the  condition  of  a machine  in  itself 
perfectly  well  constructed  and  in  good  repair,  and  apt  and 
fitting  for  its  purpose,  if  it  is  nevertheless  in  the  absence  of  a 
guard  dangerous  to  the  workman  using  it : McCloherty  v.  Gale 
Manufacturing  Co.  (1892),  19  A.R.  II7:  O’Connor  v.  Hamil- 
ton Bridge  Co.  (1894),  25  O.R.  12;  21  A.R.  596;  (1895),  24 
S.C.R.  598;  Tate  v.  Latham,  [1897]  I Q.B.  502. 

There  remains  the  question  of  contributory  negligence,  viz., 
whether  the  plaintiff'  was  himself  guilty  of  negligence  which, 
and  not  the  defendants’  breach  of  duty  in  omitting  to  supply 
the  machine  with  a guard,  was  the  proximate  cause  of  the 
accident:  Smith  on  Negligence,  p.  227  ; Shearman  and  Redfield 
on  Negligence,  4th  ed.,  sec.  26. 

The  burden  of  proving  this  issue  rested  in  this  case,  as 
it  usually  does,  upon  the  defendants : Wakelin  v.  London  and 
South  Western  R.W.  Co.  (1886),  12  App.  Cas.  41,  and  the 
question  was  one  of  fact  for  the  jury.  The  case  is  not  one  in 
which  the  trial  Judge  could  have  ruled  that  the  evidence  of 
the  plaintiff’s  witnesses  established  negligence  on  Ids  part.  He 
could  not  liave  said,  nor  can  we  say,  that  it  was  absolutely 
wrong  for  the  plaintiff'  to  put  the  boards  where  he  did.  There 
was  evidence  both  ways  as  to  wliat  was  tlie  most  proper  and 
convenient  place  to  put  them. 
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No  instructions  had  been  given  to  him  not  to  put  them 
where  he  did,  and  he  said  that  he  had  been  in  the  habit  of 
putting  them  there  without  objection.  It  was  therefore  for  the 
jury  to  say,  looking  at  all  the  circumstances  of  the  case,  what 
was  the  proper  inference  to  be  drawn  from  the  facts  proved. 
If  they  found,  as  they  have  found,  that  negligence  is  not  to  be 
imputed  to  the  plaintiff,  then  what  happened  was  just  one  of 
those  fortuitous  occurrences  in  the  course  of  the  work  carried 
on  in  the  factory,  injury  by  which  might  have  been  prevented 
by  a guard.  The  absence  of  the  guard  was  therefore  the 
proximate  cause  of  the  accident. 

The  appeal  must  be  dismissed  with  costs. 

Maclennan,  Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed. 

R.  s.  c. 


[DIVISIONAL  COURT.] 

D.  c.  Williams  v.  The  Dominion  Permanent  Loan  Company. 
1901 

Building  Societies  — Loan  Company  — Subscription  for  Stock  — Mortgage  as 

Jan.  29.  Collateral  Security — Repayment  in  Monthly  Instalments— Effect  of— By-laws 

“ For  the  Time  Being  ” — Meaning  of. 

Where  a mortgage  of  real  estate  by  a member  of  a loan  association  incorporated 
under  R.S.O.  1887  eh.  169,  executed  to  secure  collaterally  an  advance  to 
him  of  the  amount  of  the  maturity  value  of  certain  of  his  shares  in  the  asso- 
ciation contained  a covenant  by  the  mortgagor  that  the  monthly  payments 
would  be  made  according  to  the  by-laws  of  the  association  until  the  sliares 
should  have  matured,  and  also  that  he  would  make  the  several  payments 
provided  by  the  by-laws  for  the  time  being  with  respect  to  shares  and  the 
payments  thereof  : — 

Held,  that  the  association  had  power  by  by-law  passed  subsequent  to  the 
execution  of  the  mortgage  to  change  the  mode  of  payment  which,  according 
to  the  mortgage,  was  by  fixed  monthly  instalments,  to  a provision  by  which 
when  the  shares  matured  the  mortgage  should  be  released. 
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This  was  an  appeal  from  the  judgment  of  the  county  court 
of  the  county  of  Lambton. 

The  action  was  brought  to  have  it  declared  that  a mortgage 
made  by  tlie  plaintiff*  in  favour  of  the  defendants,  a company 
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incorporated  under  the  R.S.O.  1887  ch.  169,  had  been  satisfied; 
and  for  the  delivery  up  of  the  mortgage,  and  for  the  discharge 
thereof. 

The  plaintiff,  who  was  the  agent  of  the  defendants’  associa- 
tion, at  Sarnia,  on  the  12th  of  December,  1890,  subscribed  for 
ten  shares  in  the  association  ; and  on  the  1st  of  January,  1891, 
a certificate  for  the  ten  shares  was  issued  to  him. 

On  the  face  of  the  certificate  there  was  the  following : “ The 
Dominion  Building  and  Loan  Association  agrees  to  pay  said 
shareholder  or  his  heirs,  executors,  administrators  and  assigns, 
the  sum  of  $100  for  each  of  said  shares  at  the  end  of  eight 
years  from  the  date  hereof,  or  in  case  of  his  death,  prior  to  the 
expiration  of  eight  years,  the  association  will  pay  the  sum  of 
all  monthly  instalments  paid  on  this  certificate  with  interest  at 
5 per  cent,  per  annum,  payable  in  the  manner,  and  upon  the 
conditions  set  forth  on  said  terms  and  conditions  heretofore 
attached.” 

There  was  also  the  following  : ''  This  certificate  is  issued  and 
accepted  by  the  holder  upon  the  terms  and  conditions  endorsed 
on  the  back  of  the  certificate.” 

The  eleventh  condition  endorsed  on  the  back  read  as  follows : 
The  by-laws  of  this  association  are  a part  and  parcel  of  this 
contract ; and  such  by-laws  and  the  certificate  are  to  be  con- 
strued together  as  part  of  this  contract  between  the  association 
and  the  shareholders.” 

The  plaintiff  claimed  that  he  was  induced  to  take  the  stock  by 
reason  of  the  by-law  then  in  force  and  of  the  representations  con- 
tained in  a prospectus  which  had  been  issued  by  the  defendants, 
and  which  was  then  shewn  to  him. 

The  clause  therein,  which  is  material  here,  was  as  follows : 

Stock  Guaranteed.” 

“ The  stock  of  the  association  is  o-uaranteed  to  mature  in 
eight  years,  thus  limiting  the  number  of  payments,  and  assur- 
ing a handsome  profit  to  investors.” 

“ Illustration.” 

Shewing  costs  of  $1,000  loan  in  ten  shares  of  stock  for 
eight  years. 
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Paid  $6  per  month  for  3 months $ * 18  00 

Paid  $15  per  month  for  93  months.  . . 1,395  00 

$1,413  00 

‘‘  Thus  the  borrower  has  had  the  use  of  $1,000  for  eight 
years  for  $413,  or  less  than  5J  per  cent.” 

A by-law  of  the  association  then  in  force  was  as  follows  : 
“ Loans  on  stocks  with  real  estate  mortgage  as  collateral  security 
shall  be  repayable  in  96  monthly  payments  of  $15  for  each 
$1,000  borrowed,  $6  of  each  $15  being  credited  to  the 
borrower.” 

The  ten-share  certificate  ran  from  the  1st  January,  1891, 
until  the  18th  March,  1891,  when  the  plaintiff  exchanged  it  for 
two  certificates  of  six  and  four  shares  respectively.  He  borrowed 
from  the  defendants  $400  on  the  four-share  certificate,  giving  a 
mortgage  on  certain  real  estate  as  collateral  security,  the  mort- 
gage containing  a recital  that  the  plaintiff,  as  a member  of  the 
association  ‘‘  has  applied  for  an  advance  of  $400,  the  maturity 
value  of  the  four  shares,  to  be  repaid  in  monthly  instalments 
according  to  the  by-laws  and  rules  of  the  association.”  The 
mortgage  further  recited  that  he  “ executes  ”•  the  mortgage  as 
collateral  security  for  the  due  performance  of  his  obligation  as 
such  member,  and  in  compliance  with  the  rules.  . 

The  covenant  for  payment  was  “that  the  monthly  payments 
should  be  paid  according  to  the  rules  and  b^^-laws,  until  the 
shares  shall  have  matured.”  He  further  covenanted  that  he  “ will 
make  the  several  payments  provided  by,  and  observe  and  per- 
form the  by-laws  and  rules  for  the  time  being,  of  the  associa- 
tion with  respect  to  the  said  shares  and  the  repayment  thereof. 
The  association  agreed  to  reconvey  to  the  plaintiff,  on  the 
rules  and  provisions  of  the  mortgage  being  complied  with. 
The  plaintiff  assigned  the  certificate  issued  to  him  to  the 
defendants,  and,  at  the  same  time,  made  and  handed  over  to 
tliem  96  promissory  notes  for  $6  each,  maturing  montlily,  tlie 
last  note  maturing  on  the  1st  January,  1899. 

On  tlie  28th  June,  1894,  a change  in  the  by-law  was  made, 
wlien  the  provisions  for  payment  in  96  montldy  payments  was 
struck  out,  and  in  place  tliereof,  it  was  provided  that  wlien  the 
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shares  matured,  .a  mortgage,  which  had  been  given  as  collateral 
security,  should  be  released : Art  111,  s.  3. 

The  notes  were  paid  by  the  plaintiff  as  they  matured,  and 
when  the  last  note  was  paid,  he  claimed  that  his  mortgage  had 
been  paid  off.  and  he  was  entitled  to  have  it  discharged. 

The  defendants  denied  this,  claiming  that  there  was  still  a 
balance  of  $110.51  due,  that  the  stock  was  not  guaranteed  to 
mature  in  eight  years,  but  that  that  period  was  only  estimated; 
and  that  in  any  event  the  certificate  was  issued,  subject  to  the 
by-laws  of  the  association ; and  that  the  by-law  in  force  at  the 
time  the  mortgage  was  given  by  the  plaintiff  required  borrowers 
to  make  payments  on  their  stock  until  their  shares  were 
matured. 

The  learned  county  court  Judge  found  in  favour  of  the 
plaintiff. 

From  this  judgment  the  defendants  appealed  to  the 
Divisional  Court. 

On  January  14th,  1901,^before  a Divisional  Court  composed 
of  Boyd,  C.  and  Lister,  J.A.,  the  appeal  was  argued. 
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Aylesworth,  Q.C.,  for  the  appellants.  The  question  here 
turns  on  the  construction  to  be  placed  on  the  mortgage  contract. 
The  contract  was  not  that  of  merely  an  ordinary  mortgage,  but 
was  a contract  of  membership,  and  as  such  was  subject  to  the 
by-laws  and  rules  in  force  for  the  time  being.  The  recitals  in 
the  mortgage  shew  that  the  loan  was  made  to  him  as  a member, 
and  the  amount  is  to  be  repaid  according  to  the  by-laws  and 
rules.  The  plaintiff  covenants  to  observe  and  perform  the  by- 
laws for  the  time  being,  and  to  make  repayment  according  to 
them,  while  the  defendants’  agreement  is  to  reconvey  according  to 
such  by-laws  and  rules  and  the  provisions  of  the  mortgage- 
The  defendants  no  doubt  thought,  as  stated  in  the  prospectus, 
that  the  earnings  of  the  association  would  enable  the  mortgage 
to  be  paid  off  within  the  time  stated,  but  this  was  merely  an 
estimate,  and  in  no  sense  a guarantee.  The  plaintiff, , who  was 
the  local  agent  of  the  association,  knew  all  about  the  working 
of  the  association.  The  association  constituted,  as  it  were,  a 
qurm-partnership,  and  there  was  a community  of  interest 
amongst  the  members,  and  while  the  plaintiff*  was  entitled  to 
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share  in  the  profits,  he  was  equally  liable  to^  bear  his  share 
of  the  losses.  There  was  an  undoubted  liability  under  the 
rules  and  by-laws  as  they  existed  when  the  mortgage  was 
made,  and  it  is  not  necessary  to  invoke  the  amended  by-laws. 
The  plaintiff  was,  however,  subject  to  the  amended  by-laws. 
His  liability  was  under  the  rules  and  by-laws  for  the  time 
being,  and  this  would  include  any  rules  and  by-laws  sub- 
sequently made.  He  referred  to  Bradbury  v.  Wild,  [1893] 
1 Ch.  377  ; Pollock  on  Contracts,  6th  ed.,  p.  507,  Appendix, 
p.  711  ; Endlich  on  Building  Societies  (1882),  secs.  12  and  13  ; 
Hodgins  v.  Ontario  Loan  and  Debenture  Co.  (1882),  7 A.B.  202; 
Winget  v.  Quincy  Building  and  Homestead  Association 
(1889),  128  111.  67  ; on  appeal  from  29  111.  App.  (1888),  178; 
Lake  v.  Security  Loan  Association  (1882),  72  Ala.  307. 

A.  Weir,  for-  the  respondent.  The  plaintiff  subscribed 
for  the  shares  in  the  association,  and  made  the  mortgage 
on  the  faith  of  the  representations  contained  in  the  prospectus. 
This  was  the  basis  of  his  subscription,  and  constituted  a guaran- 
tee on  the  part  of  the  defendants.  The  plaintiff  no  doubt  was 
one  of  the  local  agents,  but  he  was  guided  entirely  by  the 
prospectus.  Upon  payment  of  the  96  monthly  payments  he 
was  entitled  to  have  his  mortgage  discharged.  The  expression 
rules  and  by-laws  ‘Tor  the  time  being”  means  rules  and  by- 
laws then  in  force,  i.e.,  in  force  when  the  plaintiff  entered  into 
the  contract,  and  he  could  not  be  made  subject  to  any  by-laws 
subsequently  made.  The  members  of  the  association  were  in 
no  sense  partners.  The  directors  could  make  any  contract  they 
thought  fit,  so  long  as  it  was  in  accordance  with  the  law  of  the 
land  and  the  powers  conferred  by  the  Act  of  Incorporation 
B.S.O.  1887  ch.  169,  sec.  52  et  seq.  In  any  event  the 
amount  was  paid  up,  for,  computing  the  interest  at  6 per.  cent., 
sufficient  was  paid  to  pay  up  principal  and  interest,  and  leave  a 
balance  of  $96.  The  defendants,  however,  could  not  claim 
interest  at  all,  as  no  rate  of  interest  is  mentioned  in  the  mort- 
gage; R.S.C.  1886  ch.  127,  sec.  3.  The  cases  shew  that  tlie 
plaintiff*  is  entitled  to  have  his  mortgage  discharged : Sarloff  v. 
Peoples  Building  Association  (1899)  57  N.Y.  Supp.  612 ; 
Stroud’s  Judicial  Dictionary,  tit.  “Time  Being”  (1890),  p.  807  ; 
Endlich  on  Building  Societies  (1882),  sec.  273  ; Re  Norwich 
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and  Norfolk  Provident  Permanent  Benefit  Building  Society 
(1875),  1 Ch.  D.  481 ; Hodgins  v.  Ontario  Loan  and  Debenture 
Co.  7 A.R.  202  ; Re  Counties  Conservative  Permanent  Building 
Society  (1900),  69  L.J.N.S.  Ch.  798  ; Brownlie  v.  Russell 
8 App.  Cas.  235;  Auld  v.  Glasgow  Working  Mens  Provident 
Investment  and  Building  Society  (1887),  56  L.J.N.S.  P. 
C.  57 ; Buckle  v.  Lordonny  (1887),  56  L.J.N.S.  Ch.  437 ; 
Tosh  V.  North  British  Building  Society  (1886),  11  App.  Cas. 
489 ; Re  West  London  and  General  Permanent  Building 
Society  (1898),  78  L.T.N.S.  393  ; Williamsony.  Eastern  Build- 
ing and  Loan  Association  of  Syracuse  (1899),  32  S.  E.  R. 
765  ; Welling  v.  Eastern  Building  and  Loan  Association 
of  Syracuse  (1899),  34  S.  E.  R.  409 ; Pioneer  Savings 
and  Loan  Go.  v.  Peck  (1898),  49  S.W.R.  160;  International 
Building  and  Loan  Association  v.  Bratton  (1900),  56 
N.E.R.  105 ; Lime  City  Building  and  Loan  Association 
V.  Wagner  (1889),  122  Ind.  78;  King  v.  International 
Building,  Loan  and  Investment  Association  (1897),  170  111. 
135  ; JamesY.  James  Trustee  (1900),  55  S.W.R.  193 ; National 
Building  and  Loan  Association  v.  Gallagher  54  S.W.R. 

209;  White  v.  Williams  (1900),  45  Atl.  R.  1001;  National 
Alutual  Building  and  Loan  Association  of  New  York  v.  Burch 
(1900),  82  N.W.R.  837. 

Aylesworth,  in  reply.  The  computation  at  6 per  cent, 
clearly  would  not  be  sufficient  to  pay  up  the  loan  and  interest. 

January  29.  Boyd,  C.: — The  defendants  were  incorporated 
as  the  Dominion  Building  and  Loan  Company,  in  1890,  under 
R.S.O.  1887,  ch.  169. 

It  became  afterwards,  under  amended  charter,  known,  as 
now  entitled  in  this  action,  ‘‘  The  Dominion  Permanent  Loan 
Company.”  This  was  subsequent  to  1895,  and  is  not  of  import- 
ance in  the  present  litigation. 

The  provisions  of  the  statute  under  which  incorporation  was 
obtained  are  of  prime  importance. 

By  secs.  2 and  10  the  members  of  the  society  may  from 
time  to  time  assemble  and  make  rules  (viz.,  by-laws)  for  the 
proper  government  of  the  same,  the  majority  to  control ; and 
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from  time  to  time  havirg  power  to  amend,  alter  or  rescind  such 
rules,  and  make  new  rules  in  lieu  thereof. 

By  sec.  7,  rules,  as  recorded,  shall  be  binding  on  the  several 
members.  By  sec.  31  the  society  may  take  mortgages  on  real 
estate  to  secure  payment  of  shares  subscribed  for  by  members, 
or  to  secure  payment  of  advances  {i.e.,  on  shares),  which  may 
be  enforced  as  between  individuals. 

By  sec.  38  they  may  collect  a bonus  on  shares  advanced,  in 
addition  to  interest,  for  the  privilege  of  receiving  the  money* 
prior  to  the  same  being  realized. 

Another  provision,  which  may  perhaps  only  apply  to  per- 
manent societies,  is  yet  ’important,  and  it  is  sec.  66.  This 
provides  that  societies  may  lend  to  borrowers,  other  than  its 
members,  or  stockholders;  ‘‘but  all  borrowers  from  the  society 
shall  be  subject  to  all  the  rules  of  the  society  in  force  at  the 
time  of  their  becoming  borrowers,  but  not  to  any  other  rules.” 
“ Borrower”  is  contrasted  with  “member.” 

That  provision  leads  to  the  irresistible  inference  that 
members  (as  indeed  other  parts  of  the  Act  indicate)  are  subject 
to  the  rules  or  by-laws  duly  enacted  from  time  to  time ; or,  in 
other  words,  to  by-laws  for  the  time  being — by-laws  passed  to 
meet  future  requirements  of  the  company ; that  is  one  of  the 
incidents  of  membership  and  corporate  existence  expressly 
provided  for  in  the  constitution  of  the  body,  and  committed  to 
the  hands  of  the  members  duly  assembled. 

With  this  foundation  the  solution  of  this  appeal  does  not 
appear  difficult.  The  plaintiff,  having  subscribed  for  stock, 
became  a member,  and,  as  such,  obtained  a loan  on  four  of  his 
shares,  and  thereupon  executed  the  mortgage  in  suit  on  the 
18th  March,  1891. 

It  was  therein  recited  that  he,  as  a member,  “had  applied 
for  an  advance  of  $400”  (the  maturity  value  of  said  four 
shares),  “to  be  repaid  in  monthly  payments  according  to  the 
by-laws  and  rules  of  the  association”;  and  it  further  recites 
that  “he  executes  the  mortgage  as  collateral  security  for  the 
due  performance  of  his  obligation  as  such  member,  and  in 
compliance  with  the  by-laws  and  rules.”  Then  the  provision 
for  payment  is  that  montlily  payments  be  made  according  to 
the  tenor  of  the  rules  and  by-laws,  “until  the  shares  shall  have 
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matured.”  He  further  covenants  that  he  will  make  the  several 
payments  provided  by,  and  observe  and  perform  the  by-laws 
and  rules  for  the  time  being,  of  the  association  with  respect  to 
the  said  shares  and  repayment  thereof.”  Then  the  association 
agrees  to  reconvey,  on  repayment,  according  to  rules  and  the 
provisions  of  the  mortgage  being  complied  with. 

The  expression,  “rules  for  the  time  being,”  have  a future 
aspect,  and  implies  successive  periods  of  time ; Ellison  v.  Thomas 
(1862),  2 Dr.&Sm.  111,1  He  G.  J.&Sm.  18.  But  that  is  not  needed 
to  shew  that  all  members  are  bound  by  all  by-laws  duly  enacted 
from  time  to  time.  That  mortgage  is  complete  in  itself ; and 
the  only  other  thing  incorporated  with  it,  is  the  by-laws  of  the 
society,  which  regulate  the  payments,  etc.,  and  which  payments 
go  on  till  the  shares  are  matured.  Now  these  “shares”  are 
matured  whenever  the  payments  made  on  account  of  the 
ordinary  shares,  together  with  the  proportion  of  profits  annually 
credited  thereon,  amount  to  $100  per  share:  sec.  6 of  rules  of 
1890,  Art.  II. 

There  is  therefore  a variable  period  within  which  maturity 
happens  dependant  on  the  amount  of  profits  yearly  applied. 
The  company  at  the  outset  calculated  and  estimated  that  so 
great  would  be  the  profits  that  eight  yearly  payments  with 
eight  yearly  distributions  of  profits  would  give  the  full  $100 
per  share.  They  even  guaranteed  this  in  their  published 
literature,  in  the  following  words  : “ The  stock  of  the  association' 
is  guaranteed  to  mature  in  eight  years,  thus  limiting  the 
number  of  payments,  and  assuring  a handsome  profit  to 
investors.”  In  another  form  it  appeared  in  the  by-laws  in 
force  in  1890:  Art.  III.,  sec.  3:  “Loans  on  stock  with  real 
estate  mortgage  as  collateral  security  shall  be  repayable  in  96 
monthly  payments,”  etc. 

Soon  after  the  mortgage,  on  27th  May,  1891,  at  the  first 
annual  meeting,  the  society  modified  the  last  by-law,  so  as 
to  provide  for  the  case  of  the  shares  maturing  before  the 
expiration  of  the  96  months,  thereby  indicating  an  expectation 
of  increased  profits,  which  would  shorten  the  period  of  maturity. 
Had  that  happened,  the  mortgagor  would  have  received  the 
benefit  of  decreased  payments.  Should  he  object,  if  because  of 
diminished  profits  his  payments  are  extended  beyond  the 
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normal  96,  which  was  the  outcome  of  the  original  anticipations 
of  the  society?  I suspect  that  this  rule  was  in  force  prior  to 
the  plaintiff  becoming  a member,  for  it  appears  in  like  form  as 
a condition  endorsed  on  his  stock  certificate,  as  hereinafter 
mentioned. 

He  was  familiar  with  the  workings  of  the  society,  acted  as 
one  of  its  local  agents,  and  he  must  have  thoroughly  compre- 
hended that  the  96  payments  were  essentially  a variable 
factor  depending  altogether  on  the  financial  condition  of  the 
community. 

The  next  change  in  the  by-law  was  on  the  28th  June,  1894, 
when  the  96  payment  provision  was  expunged  ; and  it  was  pro- 
vided that  when  the  shares  matured,  the  mortgage  collaterally 
held  should  be  released  : Art.  III.,  sec.  3. 

If  that  by-law  binds  the  mortgagor,  it  precisely  conforms 
to  the  terms  of  his  mortgage,  and  it  concludes  this  action  against 
him,  for  the  shares  included  in  the  mortgage  lack  some  $100  of 
being  matured. 

I see  no  reason,  up  to  the  present  point  of  investigation, 
why  the  by-law  does  not  control  the  situation  and  implement 
the  mortgage  as  contended  by  the  defendant. 

The  other  elements  of  the  case  on  which  the  learned  Judge 
relies  are:  (1)  The  plaintiff’s  application  for  a loan  on  30th 
January,  1891,  shewing  that  he  asked  for  an  advance  for  eight 
years.  That  is,  no  doubt,  the  case  ; and  it  • only  shews  that 
everybody  expected  that  eight  years  would  suffice  to  mature  the 
shares.  (2)  The  stock  certificate  provides  that  loans  are  for 
eight  years  only.  That  certificate  is  dated  1st  January,  1891, 
and  it  does  say  that  the  society  agrees  to  pay  the  four  shares 
at  the  end  of  eight  years.  But  it  also  states  that  the  certificate 
is  issued  and  accepted  by  the  holder  on  the  terms  and  conditions 
endorsed,  which  are  made  a part  of  the  contract.  One  of  these 
conditions  is  this  : “ 6th.  Once  in  six  months  the  profits  shall  be 
apportioned  among  shareholders  in  good  standing ; whenever 
tlie  monthly  payments  made  on  every  share  together  with  the 
profits  apportioned  to  each,  amount  to  $100,  such  shares  shall 
be  deemed  to  have  matured,  and  no  more  monthl}"  payments 
shall  be  required.”  And  also  by  the  11th  : “ The  by-laws  of  the 
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association  are  part  and  parcel  of  this  contract,  and  are  to  be 
construed  together  as  part  of  the  contract.” 

This  certificate  makes  in  favour  of  the  mortgage  rather 
than  in  favour  of  the  unsigned  “ guarantee  ” (so-called)  upon 
which  the  court  below  has  made  the  case  to  turn. 

Now,  this  so-called  ‘‘guarantee”  was  not  relied  on  by  the 
plaintiff,  for  otherwise  he  would  have  seen  that  the  all-important 
document,  the  mortgage,  was  conformable  thereto.  The  two 
things  cannot  stand  together,  and  the  evidence  and  facts  fall  far 
short  of  what  is  required  to  amend  the  security  to  make  it 
square  with  the  other  paper. 

The  mortgage  must  control  the  contract,  and  the  other 
representation  is  not  of  a fact,  but  only  in  regard  to  a future 
expectation,  which  both  parties  knew  would  or  might  be  modi- 
fied by  circumstances.  It  was  so  modified,  and  the  plaintiff  is 
a party  to  the  by-laws  (or  at  all  events  bound  by  them),  which 
indicate  that  the  modification  was  adopted  by  the  society  and 
its  members. 

There  was  no  representation  or  misrepresentation  of  existing 
'facts  manifested  by  the  “guarantee,”  as  contrasted  with  the 
other  contracts,  which  gives  the  plaintiff  any  equity  to  have  it 
specifically  enforced:  Chadwick  v.  Manning,  [1896]  A.C.  231. 

J udgment  should  be  reversed  with  costs ; and  the  plaintiff 
allowed  to  redeem  on  the  usual  terms. 


Lister,  J.A.,  concurred. 
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Habeas  Corpus  — Adjournment — Expenses — Costs — Discretion — Leave  to  Appeal. 

When  the  officer  or  other  person  to  whom  a writ  of  habeas  corpus  is  directed 
has  obeyed  it  by  bringing  up  the  body  and  making  his  return,  the  Judge  or 
Court  may  make  an  order  for  payment  by  the  applicant  of  the  expenses  of 
such  officer  or  person. 

DodcVs  Case  (1857),  2 DeG.  & J.  510,  followed. 

The  costs  of  proceedings  by  habeas  corpus  are  governed  by  sec.  119  of  the 
Judicature  Act,  R.S.O.  1897  ch.  51,  and  are  therefore  in  the  discretion  of 
the  Court  or  Judge. 

Regina  v.  Jones,  [1894]  2 Q.B.  382,  followed. 

Where,  in  obedience  to  a habeas  corpus,  the  person  to  whom  it  was  directed 
produced  the  body  of  an  infant  before  a Judge  in  Chambers,  and  filed  certain 
affidavits  in  answer  to  the  writ,  making  his  return  thereto,  and  the  applicant 
thereupon  applied  for  an  enlargement,  which  the  Judge  granted  upon  condi- 
tion of  the  applicant  paying  to  the  respondent  a sum  for  counsel  fee  and 
expenses,  and  the  applicant  appealed  from  the  order  embodying  such 
condition  to  a Divisional  Court,  which  dismissed  the  appeal,  giving  the 
applicant  leave,  however,  to  have  her  original  application  heard  upon  pay- 
ment of  the  sum  already  ordered  to  be  paid  and  a further  sum,  the  Court  of 
Appeal  refused  the  applicant  leave  to  appeal  from  the  order  of  the  Divisional 
Court. 


On  the  4th  February,  1901,  on  the  application  of  Margaret 
Weatherall,  the  paternal  grandmother  of  Rosa  Weatherall, 
an  infant,  a writ  of  habeas  coiyus  ad  siihjiciendv.m  was 
issued  out  of  the  High  Court  commanding  the  Reverend 
Robert  Ashton  to  have  the  body  of  the  infant  before  the 
presiding  Judge  in  Chambers  at  the  time  and  place  therein 
named. 

On  the  15th  February,  1901,  Mr.  Ashton  produced  the 
infant  before  Robertson,  J.,  in  Chambers,  and  filed  certain 
affidavits  in  answer  to  the  writ,  making  his  return  thereto,  and 
thereupon  the  applicant,  Margaret  Weatherall,  applied  to  the 
Judge  for  an  enlargement  of  the  matter,  and  the  Judge,  after 
hearing  what  was  alleged  by  counsel  as  well  for  the  applicant 
as  for  the  respondent,  and  upon  reading  the  affidavits  filed  on 
both  sides,  ordered  that  the  applicant  be  granted  an  enlarge- 
ment until  Monday  the  25th  February,  1901,  on  condition 
that  slie  should  pay  to  the  respondent,  not  later  than  tlie  19th 
February,  1901,  the  sum  of  $22  for  costs,  made  up  of  an 
allowance  of  $10  for  counsel  fee  and  $12  for  expenses  of  pro- 
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ducing  the  infant  in  Court,  and  that,  in  default  of  payment  of 
such  costs  by  the  date  named,  the  applicant’s  proceeding  be  dis- 
missed with  costs. 

The  applicant  thereupon  appealed  to  a Divisional  Court  on 
the  following  grounds  : — 

1.  That  the  respondent,  Ashton,  having  no  solicitor,  incurred 
no  costs,  and  therefore  could  not  be  allowed,  or  obtain,  costs 
against  the  applicant. 

The  material  upon  which  this  ground  was  founded  was  not 
before  the  Judge  in  Chambers,  but  was  brought  for  the  first 
time  before  the  Divisional  Court. 

2.  That  the  applicant  was  entitled  as  of  right  to  an  enlarge- 
nient  of  the  motion  for  the  purpose  of  cross-examining  upon  or 
otherwise  answering  the  several  affidavits  served  upon  the 
applicant’s  solicitor  only  on  the  14th  February,  1901. 

3.  That  the  applicant  had  a right  to  an  enlargement  to  cross- 
examine  upon  the  truth  of  the  return  to  the  writ  of  habeas 
corpus,  which  return  was  only  made  on  the  15th  February, 
1901. 

The  appeal  was  heard  by  a Divisional  Court  on  the  22nd 
February,  1901,  and  it  Was  by  that  Court  on  that  day  ordered 
that,  upon  the  applicant,  on  or  before  the  1st  March,  1901,  pay- 
ing to  the  respondent  a further  sum  of  $10,  in  addition  to  the 
sum  of  $22  ordered  to  be  paid  by  the  Judge  in  Chambers,  the 
application  be  heard  as  though  no  default  had  been  made  in  the 
payment  of  the  sum  of  $22,  and,  further,  that,  upon  default 
being  made  in  the  payment  of  the  sum  of  $32,  the  motion 
should,  in  that  event,  be  dismissed  with  costs  to  be  paid  by  the 
applicant  to  the  respondent  forthwith  after  taxation  thereof. 


C.  A. 

1901 

Re 

Weather- 

all. 


The  applicant  applied  for  leave  to  appeal  to  the  Court  of 
Appeal  from  the  order  of  the  Divisional  Court,  and  the  motion 
was  heard  by  Armour,  C.J.O.,  Osler,  Maclennan,  Moss,  and 
Lister,  JJ.A.,  on  the  19th  March,  1901. 

J.  W.  McCullough,  for  the  applicant. 

Heyd,  K.C.,  for  Mr.  Ashton. 


April  22.  Armour,  C.J.O.  : — In  The  King  v.  Armig’ev 
(1663-4),  1 Keble  272:  “Kota  per  Curiam:  The  sheriff  may 


544 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1901 

Re 

Weather- 


Armour,  C.J.O. 


suggest  that  the  party  will  not  pay  his  charges  of  return  of 
habeas  corpus  ad  faciendJ  et  recipiend’,  which  is  at  the  suit  of 
the  party : but  contra  in  habeas  corpus  ad  faciendum  et  subji- 
ciendum, which  is  at  the  suit  of  the  King,  he  must  return  at 
his  peril.”  S.C.,  at  p.  280:  “ Upon  a habeas  corpus  to  remove 
any  person,  the  sheriff  must  return  the  writ,  and  the  Court  will 
allow  his  charges  here.”  At  p.  566:  “ Winnington  moved  for 
stay  of  return  of  habeas  corpus,  directed  to  the  mayor  of  Hull, 
because  the  party  would  pay  no  fees,  which  the  Court  granted, 
and  gave  it  for  a rule  that  on  all  habeas  corpus  in  civil  causes, 
the  party  that  procureth  it,  shall  tender  reasonable  fees  to  the 
gaoler,  and-  if  he  demand  unreasonable,  the  Court  will  here 
certify  it.” 

In  The  King  v.  Greenway  (1682),  2 Show.  163  : “ Resolved 
by  the  Court,  that  upon  an  habeas  corpus,  the  gaoler  is  bound 
to  bring  the  body,  although  he  has  not  his  charges  tendered 
him.  But  he  may  move  the  Court,  and  they  will  rule  that  he 
shall  have  his  charges  first.  And  this  was  ruled  in  the  case  of 
the  defendant,  who  was  steward  of  a manor  court  in  Cornwall, 
who  was  brought  hither  on  an  attachment  for  making  such  a 
return  to  an  habeas  corpus,  viz.,  that  he  was  not  paid  or 
tendered  his  charges.” 

The  same  case  is  referred  to  in  2 Jones  178,  as  The  King  v. 

Steward  of  where  it  is  said  : ‘‘  The  defendant  appeared 

upon  an  attachment,  and  being  examined  on  interrogatories,  he 
confessed  that  a writ  of  habeas  corpus  was  delivered  to  him  to 
have  the  body  of  one  in  his  custody  in  this  Court  and  that  he 
would  have  done  it,  but  the  prisoner  refused  to  pay  the  charges 
and  fees  of  his  carriage.  Per  Cur.  : This  matter  cannot  excuse 
the  contempt ; for  the  King’s  writ  ought  to  be  obeyed,  and  the 
Court  shall  tax  the  charges,  and  compel  payment,  if  the  officer 
and  the  prisoner  or  plaintiff  cannot  agree,  or  payment  be  not 
made  according  to  the  agreement.  And  this  was  affirmed  by 
Livesay,  Secondary  and  others  to  be  the  course  of  the  Court, 
though  some  of  the  counsel  said  the  contrary.” 

In  March  89  it  is  said  : “ If  a prisoner  will  remove  liimself 
by  a habeas  corpus,  he  sliall  pay  the  costs  of  tlie  removal : but 
if  the  plaintiff*  will  remove  the  prisoner,  lie  sliall  pay  reason- 
able charges.” 
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In  Anonymous  (1729),  1 Str.  308  : “ A prisoner  was  brought 
up  from  Oxford  gaol  by  habeas  corpus,  in  order  to  be  turned 
over  to  the  King’s  Bench ; but  the  Court  refused  to  do  it, 
because  the  sheriff  was  not  paid  the  charges  of  bringing  him 
up,  and  so  he  was  remanded.” 

In  Hopman  y.  Barber  (1729),  2 Str.  814:  “On  a motion 
against  Bambridge,  the  warden  of  the  Fleet,  it  was  held  that  if 
a habeas  corpus  is  brought,  he  must  obey  it,  though  the  party 
refuses  to  pay  his  fees  ; for  he  has  a remedy  for  them.” 

In  Nicholas  Flings  Case  (1737),  Barnes  377:  “Defendant, 
being  in  custody  of  the  sheriffs  of  Bristol,  brought  his  habeas 
corp>us  to  be  removed  to  the  Fleet,  and  tendered  it  to  the  sheriffs 
with  seven  guineas  (exceeding  Is.  per  mile)  which  the  sheriffs 
refused  to  accept,  and  insisted  on  £10.  Defendant  moved  for 
an  attachment  against  the  sheriffs,  and  obtained  a rule  to  shew 
cause,  which  was  afterwards  made  absolute.” 

In  White  v.  Haugh  (1847),  2 Str.  1262  : “ The  sheriff  had 
the  defendant  in  execution  on  a cap>ias  ad  satisfaciendum ; and 
the  plaintiff  delivered  him  a habeas  corpus,  in  order  to  remove 
him  into  the  King’s  Bench  prison ; the  sheriff  upon  this  insisted 
to  be  paid  his  poundage  on  the  execution,  before  he  parted  with 
the  body  of  the  defendant ; and  would  have  distinguished  this 
from  the  cases  in  Salk.  330,  331,  332,  inasmuch  as  he  had  here 
actually  executed  the  process,  and  these  cases  go  only  against 
his  insisting  to  be  paid  beforehand.  And  that  there  is  nothing 
in  the  statutes  29  Eliz.  ch.  4 or  3 Geo.  I.  ch.  15,  sec.  17,  against 
it ; and  offered  on  payment  of  his  poundage,  to  bring  up  the 
body.  But  the  Court  said,  they  could  not  be  making  bargains 
with  people  to  obey  their  process,  which  they  would  enforce  an 
obedience  to,  and  leave  the  sheriff  to  his  action  of  debt  for  the 
fees,  which  was  his  legal  remedy.  It  went  off*  at  last,  upon  the 
sheriff’s  submitting  to  carry  him  to  a Judge’s  chamber.  And 
Foster  Justice  said.  If  he  was  brought  to  him,  he  would  not 
turn  him  over,  till  the  poundage  was  paid.” 

See  also  Hawkins  P.C.,  vol.  2,  p.  219. 

In  Dodd's  Case  (1857),  2 De  G.  & J.  510,  the  Lord  Chancellor, 
in  refusing  to  discharge  on  hcd)eas  corpus  a prisoner  in  custody 
of  the  gaoler  of  Her  Majesty’s  gaol  in  the  island  of  Jersey 
under  civil  process,  and  being  asked  for  the  costs  of  the  viscount 
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and  gaoler  and  their  expenses  of  bringing  up  the  prisoner,  said 
(p.  532),  that  at  present  it  appeared  to  him  that  a gaoler  might 
require  payment  of  the  expenses  before  bringing  up  a prisoner 
on  habeas  corpus,  and  that  this  must  have  been  so  held  on  the 
principle  that  the  gaoler  was  not  to  lose  by  bringing  up  the  pri- 
soner. His  lordship  therefore  thought  the  viscount  • and  gaoler 
entitled  to  their  expenses,  but  reserved  his  judgment  as  to  the 
costs.  And  on  a subsequent  day  his  Lordship  said  : “ I have 
looked  very  carefully  into  the  authorities  in  this  case,  in  which 
it  appeared  to  me  that  I ought,  if  I could  do  so,  to  award  the 
costs  against  Mr.  Dodd.  I think  that  there  is  a distinction 
between  what  may  be  called  the  expenses  and  the  costs ; and 
that  there  may  be  one  rule  applicable  to  the  expenses,  and 
another  rule  applicable  to  the  costs.  I certainly  have  great 
difficulty  in  saying  that  I have  any  jurisdiction  to  award  the 
costs  generally,  which  would  include  the  costs  of  the  hearing, 
against  Mr.  Dodd,  the  prisoner ; but  with  regard  to  the  expenses, 
I have  a strong  impression  after  considering  the  cases  and 
the  Act  of  Parliament,  which  (although  this  is  not  an  applica- 
tion under  it)  may  not  be  wholly  immaterial.  The  result  of  my 
opinion  upon  the  whole  matter  is,  that  so  far  as  the  expenses 
are  concerned,  that  is  the  expenses  of  bringing  Mr.  Dodd,  from 
Jersey,  I ought  to  make  an  order  for  the  payment  of  them  by 
him.  It  appears  that  prior  to  the  passing  of  the  Habeas 
Corpus  Act  (in  which  provision  is  made  for  the  payment  of  the 
expenses  for  the  conveyance  of  the  prisoner),  there  are 
authorities  to  shew  that  the  gaoler  or  sheriff  had  a right  to 
demand  from  the  prisoner  what  are  called  in  one  case  the 
charges  (1  Keble  272)  and  in  another  the  fees  (1  Keble  566). 
I think  that  this  must  be  understood  to  embrace  the  expenses  of 
bringing  him  before  the  Court.  And  when  I find  that  under 
the  second  section  of  the  Habeas  Corpus  Act,  which  applies  to 
criminal  cases,  there  is  a provision  made  even  for  the  criminal 
prisoner  paying  or  tendering  the  charges  of  bringing  liim  before 
the  Court,  it  strengthens  the  opinion  which  I liave  formed  upon 
tlie  autliorities,  that  in  a habeas  corpus  at  common  law  and  in  a 
civil  suit,  as  this  is,  the  slieriff  or  viscount  is  entitled  to  his 
expenses.  Under  tliese  circumstances  I consider,  tliat  though  I 
liave  no  jurisdiction  to  award  tlie  costs  generally,  I have  power 
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to  award  the  expenses  as  distinguished  from  the  general  costs, 
and  that  under  the  circumstances  of  this  case,  it  is  my  duty  to 
do  so.” 

The  conclusion  to  be  derived  from  these  decisions  shews  that 
the  learned  Judge  in  Chambers  had  jurisdiction  to  order  the 
appellant  to  pay  the  expenses  of  the  respondent  in  having  the 
body  of  the  above  named  infant  before  him. 

There  is  nothing  to  militate  against  this  conclusion  in  there 
being  no  provision  as  to  expenses  in  KS.O.  1897  ch.  83,  for 
that  Act  was  passed,  as  is  shewn  by  its  preamble,  merely  for 
the  purpose  of  extending  the  remedy  of  habeas  corpus. 

The  same  want  of  jurisdiction  to  order  the  payment  of  costs 
by  the  applicant  as  existed  when  Dodd’s  Case  was  decided  does  not 
now  exist,  for  by  the  119th  section  of  the  Judicature  Act,  R.S.O. 
1897  ch.  51,  the  costs  of  and  incidental  to  all  proceedings  in  the 
Supreme  Court  of  Judicature  are  in  the  discretion  of  the  Court 
or  Judge,  and  it  has  been  held  that  this  provision  extends  to 
proceedings  by  habeas  corpus:  Regina  v.  Jones,  [1894]  2 Q.B. 
382. 

But  even  when  Dodd’s  Case  was  decided,  the  Court  or  Judge 
had  power  to  impose  the  term  of  payment  of  costs  as  the  price 
of  an  indulgence  granted:  Regina  v.  Hart  (1880),  45  U.C.R.  1. 

The  learned  Judge  in  Chambers  had,  therefore,  authority  to 
order  the  payment  of  the  counsel  fee  as  the  price  of  granting 
the  indulgence  asked  for  by  the  applicant,  and  the  Divisional 
Court  had  the  like  authority. 

In  my  opinion,  therefore,  leave  to  appeal  must  be  refused 
with  costs. 

OsLER,  J.A.  : — The  application  for  the  writ  of  habeas  corpus 
being  a proceeding  in  the  High  Court  branch  of  the  Supreme 
Court  of  Judicature,  jurisdiction  to  dispose  of  the  costs  of  and 
incidental  to  the  proceeding  is  now  expressly  conferred  upon  the 
Court  or  Judge  by  sec.  119  of  the  Judicature  Act,  and  an  order 
made  in  the  exercise  of  the  discretion  of  the  Court  under  that 
section  is  not  appealable.  As  regards  tlie  expenses  of  bringing 
up  the  body,  I am  of  opinion  that  when  the  officer  or  other 
person  to  wliom  the  writ  is  directed  has  obeyed  it  by  bringing- 
up  the  body  and  making  his  return,  the  Judge  or  Court  may 
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make  an  order  for  payment  of  the  expenses,  as  was  done  in 
Dodd’s  Case,  2 De  G.  & J.  510,  and  in  other  cases  referred  to  in 
the  judgment  of  the  Lord  Chancellor,  but  it  has  not  been  the 
practice  within  my  Tecollection  to  order  payment  of  these 
expenses  as  a.  condition  precedent  to  filing  the  writ  and  return 
and  hearing  the  motion  for  the  discharge  or  delivery  up  of  the 
person  detained.  Such  a course  would  not  only  be  inconvenient, 
but  might,  not  infrequently,  result  in  injustice. 

In  this  case,  as  regards  the  costs,  the  applicant  urges  that 
the  order  was  not  one  resting  merely  in  the  discretion  of  the 
Court ; that  the  party  having  the  custody  of  the  child  is  not 
liable  to  any  solicitor  to  pay  costs,  and  therefore  could  not  be 
entitled  to  recover  any.  We  do  not,  however,  mean  to  try  that 
question  on  affidavits  in  this  Court.  It  should  have  been  raised 
before  the  Courts  by  whom  the  orders  were  made.  As  to  the 
expenses,  the  custodian  of  the  child  brought  it  into  Court  on 
the  writ,  and  if  the  applicant  for  any  reason  wished  for  an 
adjournment,  I should  be  of  opinion  that  if  that  course 
involved  the  expense  of  bringing  the  child  here  a second 
time,  it  would  be  right  and  entirely  reasonable,  under  such  cir- 
cumstances, to  make  pa^^ment  of  the  expenses  a condition  pre- 
cedent. I cannot  but  think,  also,  that  if  both  parties  were  will- 
ing, as  they  seem  to  have  been,  to  dispense  with  the  production 
of  the  body,  the  learned  Judge  would  have  readily  assented  to 
that  course,  considering  that  the  child  was  in  a public  institu- 
tion from  which  there  was  no  probability  of  its  being  spirited 
away. 

The  granting  of  leave  to  appeal  being  in  our  discretion,  I 
think  it  would  not  be  reasonable  to  grant  it  when  the  only 
question  is  really  one  of  costs.  It  will  cost  the  party  more  to 
have  the  appeal  heard  than  the  amount  which  she  is  ordered  to 
pay,  and  upon  payment  of  which  she  will  doubtless  succeed  in 
having  the  question  of  the  detention  of  the  child  argued  and 
disposed  of  upon  the  merits. 


Maclennan,  Moss,  and  Lister,  JJ.A.,  agreed  in  the  result. 


Leave  refused. 


T.  T.  R. 
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WiNTERBOTTOM 

V. 

Board  of  Commissioners  of  Police 
OF  THE  City  of  London. 

Police  Commissioners — Negligence — Constable — R.8.0.  1897  ch.  223,  sec.  //SI, 
62  Viet.  ch.  26,  sec.  28  fO.J. 

A constable  in  charge  of  a patrol  waggon  is  not  a servant  of  a board  of  com- 
missioners of  police  constituted  under  sec.  481  of  the  Municipal  Act,  R.  S.O. 
1897  ch.  223,  as  amended  by  62  Viet.  ch.  26,  sec.  28  (O.),  so  as  to  make  them 
liable  for  his  negligence  in  the  performance  of  his  duties. 

Hesketh  v.  The  City  of  Toronto  (1898),  25  A.R.  449,  distinguished. 

This  was  an  action  brought  by  the  plaintiff  against  the  defen- 
dants to  recover  damages  sustained  by  reason  of  her  having  been 
knocked  down  and  run  over  by  the  horses  attached  to  a patrol 
waggon  kept  and  used  by  the  police  force  of  the  city  of 
London  and  driven  by  a police  constable  in  conveying  prisoners 
to  police  quarters. 

The  action  was  tried  at  London  on  the  11th,  12th  and  14th 
January,  1901,  before  Robertson,  J.,  and  a jury. 

I.  F.  Hellmnth,  for  the  plaintiff. 

T.  G.  Meredith,  for  the  defendants. 

The  facts  and  the  cases  cited  appear  in  the  judgment. 

March  12.  Robertson,  J.  : — This  was  an  action  tried  before 
me  and  a jury  at  the  last  winter  assizes  at  London,  and  is 
brought  to  recover  damages  sustained  by  the  plaintiff,  a young 
unmarried  woman,  by  reason  of  being  knocked  down  and  run 
over  by  the  horses  attached  to  the  patrol  waggon  kept  and  used 
by  the  police  force  and,  at  the  time,  being  driven  by  one  Elmer 
Walsh,  a police  constable,  while  in  the  execution  of  his  duty. 

The  defendants,  inter  alia,  say  that  they  are  a statutory 
body  corporate,  and  that,  as  such,  being  entrusted  with  tlie  per- 
formance of  a public  duty,  and  discharging  it  gratuitously,  tliey 
are  not  responsible  for  any  injury  (if  any)  sustained  by  the 
plaintiff,  through  the  negligence  (if  any)  of  anyone  employed 
under  tliem,  and  tliey  submit  that  the  plaintiff’s  claim  discloses  no 
cause  of  action  against  them. 
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The  objection  was  partly  argued  before  the  jury  were  called 
in  the  case,  but  I concluded  it  would  be  more  convenient,  as  all 
the  parties  with  their  witnesses  were  ready,  to  proceed  with  the 
trial,  to  let  a jury  pass  on  the  facts  of  the  case  and  assess  the 
damages,  if  any,  and,  afterwards,  to  dispose  of  the  legal  point 
raised,  should  the  jury  tind  for  the  plaintiff. 

The  trial  proceeded  and  the  jury  having  answered  the  ques- 
tions I submitted  to  them  in  favour  of  the  plaintiff,  they  assessed 
the  damages  at  $1,000.  After  the  verdict  the  motion  to  dismiss 
the  action  was  renewed  by  the  counsel  for  the  defendants. 

The  facts  are  as  follows  : — 

The  plaintiff  is  a dressmaker  and  was  employed,  at  the  time 
of  the  accident,  at  J.  H.  Scott’s,  at  the  weekly  wages  of  $4.25. 
On  the  12th  May,  1900,  at  the  hour  of  noon,  she  was  proceed- 
ing on  her  bicycle,  on  Carling  Street,  in  the  city  of  London, 
when  she  was  run  over  by  the  police  patrol  waggon.  The 
patrol  waggon  contained,  besides  the  driver  Walsh,  three 
policemen  and  two  prisoners,  who  were  being  conveyed  to 
police  quarters  on  Carling  Street. 

The  police  force  is  in  charge  of  and  under  the  superintend- 
ence of  a chief  of  police,  who  was  appointed  by  the  defendants, 
as  the  board  of  police  commissioners,  and  is  in  charge  of  the 
whole  department,  and  made  all  regulations  in  regard  to  the 
patrol  waggon,  which  was  established  in  January  or  February, 
1889. 

Regulation  or  rule  10  is  in  these  words : “ The  driver  of 
the  waggon  will,  when  driving,  keep  as  much  as  possible  off  the 
business  parts  of  Richmond  and  Dundas  Streets.”  On  the 
occasion  in  question,  the  waggon  was  being  driven  down  Rich- 
mond Street  from  the  north,  and  turned  to  the  west  on  Carling 
Street  when  the  accident  to  the  plaintiff  took  place. 

The  point  for  discussion  is  whether  the  defendants  can  be 
legally  held  liable. 

By  sec.  481  of  the  Municipal  Act  (R.S.O.  1897  c.  223)  as 
amended  by  62  Viet.  ch.  26,  sec.  28  (O.),  “ in  every  city  is  con- 
stituted a board  of  commissioners  of  police  . . . Such 

board  sliall  consist  of  the  mayor,  the  judge  of  the  county 
court  and  the  police  magistrate.” 
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Section  489  provides  that  “ The  members  of  the  police  force 
in  cities  shall  be  appointed  by  and  hold  their  offices  at  the 
pleasure  of  the  board.” 

Section  490  requires  the  board  to  make,  from  time  to  time, 
such  regulations  as  they  may.  deem  expedient  for  the  govern- 
ment of  the  force,  etc. 

The  present  chief  constable,  William  T.  Williams,  was 
appointed  by  defendants,  in  October,  1877,  and  was  empowered 
to  promulgate  and  issue  such  orders  as  he  might  deem  expedient. 
The  chief  of  police  was  asked  by  counsel  for  defendants, 
on  cross-examination  : Did  these  orders  that  have  been  read  in 

your  order-book  come  before  the  police  commissioners  at  all  ? 
Answer- — ^No,  sir,  I think  not;  they  were  just  my  own  orders.” 
And,  with  reference  to  the  appointment  of  Walsh,  the  driver  of 
the  team  at  the  time  of  the  accident,  he  was  asked  as  to  Walsh’s 
capacity  and  carefulness  as  a driver.  He  answered,  ‘‘  1 have 
known  him  to  be  a good  driver  and  a good  horseman  for  five  or 
six  years.  I knew  him  when  he  was  in  charge  of  a livery 
stable,  and  it  was  for  that  reason  he  was  put  in  charge  of  the 
horses.” 

It  is  contended  by  the  plaintiff  that  (although  possibly  not 
liable  for  mere  nonfeasance  in  certain  cases  not  in  question  here) 
the  defendants  are  responsible  for  acts  of  negligence  or  misfeas- 
ance on  the  part  of  themselves  or  their  servants  in  just  the  same 
way  as  a private  owner  of  such  a waggon  would  be  liable  for  the 
acts  of  negligence  or  misfeasance  of  himself  or  his  servants. 
And  in  support  of  this  contention  I am  referred  to  Pollock  on 
Torts  (Bl.  ed.,  p.  39,  star  page  51)  where  it  is  stated:  “ Where 
bodies  of  persons,  incorporated  or  not,  are  entrusted  with  the 
management  and  maintenance  of  works,  or  the  performance  of 
other  duties  of  a public  nature,  they  are  in  their  corporate  or 
guasDcorporate  capacity  responsible  for  the  proper  conduct  of 
their  undertakings  no  less  than  if  they  were  private  owners ; 
and  this  whether  they  derive  any  profit  from  the  undertaking 
or  not.”  And  Mersey  Docks,  etc.,  Trustees  v.  Gibbs  (1865-6), 
L.R.  1 H.L.  93,  is  cited.  Also,  Foreman  v.  The  Mayor,  etc.,  of 
Canterbury  (1871),  L.R.  6 Q.B.  214,  where  a board  of  health 
were  held  liable  for  an  accident  occasioned  to  plaintiff'  by 
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servants  of  the  local  board  of  health,  who  left  a heap  of  stones 
by  the  side  of  the  road  without  light. 

In  that  case,  Blackburn,  J.,  says  at  page  217  : “But  the 
local  board  of  health,  if  they  were  masters  of  the  persons  who 
were  guilty  of  negligence,  would  be  responsible  for  their  acts, 
and  they  are  not  relieved  from  that  responsibility  merely  because 
they  are  either  surveyors  or  a local  board.”  And  again,  at 
page  218,  in  speaking  of  Holliday  v.  St.  Leonards,  Shoreditch, 
11  C.B.N.S.  192,  said  to  have  been  overruled  by  the  Mersey 
Docks  Case  above : “ It  is  not  overruled  by  name ; but  the 
principle  upon  which  that  case  was  decided  in  the  House  of 
Lords  does  overrule  it,  because  it  was  decided  that  a public 
body  like  the  local  board  of  health  are  answerable  for  the 
negligence  of  their  servants,  just  as  if  they  were  acting  as  the 
servants  of  a private  person,  and  not  for  a corporation  incor- 
porated for  a public  purpose.  Of  course  the  individuals  com- 
posing the  body  are  not  responsible ; . . . and  they  would 

have  to  pay  the  damages  out  of  the  funds  in  their  hands  as  a 
local  board  of  health.” 

In  the  case  of  The  Sanitary  Commissioners  of  Gibraltar  v. 
Orfila  (1890),  15  App.  Gas.  400,  although  the  decision  there 
was  on  other  grounds  against  the  liability  of  the  defendants, 
the  principle  laid  down  in  the  Mersey  Docks  Case,  supra,  is 
approved  and  confirmed. 

On  page  408  it  is  pointed  out  that  the  proposition  that  the 
defendants,  as  a public  body,  executing  statutory  duties  without 
reward,  could  not  be  liable,  is  not  maintainable  in  view  of  the 
Mersey  Docks  Case.  And  on  page  411,  Lord  Watson,  delivering 
the  judgment  of  their  Lordships,  says : “ In  dealing  with  that 
question,  it  is  a material  consideration  that  the  injury  com- 
plained of  arose,  not  from  any  act  of  the  commissioners  or  their 
servants,  but  from  their  nonfeasance.  Their  Lordships  do  not 
wish  to  suggest  that  commissioners  or  other  public  trustees  who 
have  no  pecuniary  interest  in  the  trust  which  they  administer 
can  escape  liability  when  they  are  negligent  in  the  active 
execution  of  the  trust.  It  is  an  implied  condition  of  statutory 
powers  that,  when  exercised  at  ah,  they  shall  be  exercised  witli 
due  care.  But  in  the  case  of  mere  nonfeasance  no  claim  for 
reparation  will  lie  except  at  tlie  instance  of  a person  who  can 
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shew  that  that  statute  or  ordinance  under  which  they  act 
imposed  upon  the  commissioners  a duty  towards  himself  which 
they  negligently  failed  to  perform.”  And,  again,  on  page  412  : 
‘‘  Lord  Blackburn  (in  the  Mersey  Docks  Case),  in  delivering  the 
opinion  of  the  consulted  Judges,  stated  the  proper  canon  of  con- 
struction to  be  that,  ‘ in  the  absence  of  something  to  shew  a 
contrary  intention,  the  legislature  intends  that  the  body,  the 
creature  of  the  statute,  shall  have  the  same  duties,  and  that  its 
funds  shall  be  rendered  subject  to  the  same  liabilities,  as  the 
general  law  would  impose  on  a private  person  doing  the  same 
thing.’” 

I am  also  referred  to  McSorley  v.  The  Mayor,  etc.,  of  the 
City  of  St.  John  (1882),  6 S.C.B.  531  at  p.  548,  as  to  who  are 
independent  officers  for  whose  act  the  corporate  or  quasi- 
corporate  body  would  not  be  responsible,  and  reading  from 
Wood  on  Master  and  Servant,  sec.  464,  as  follows : “ Indepen- 
dent officers  are  those  who  are  appointed  or  elected  by  the 
legislature  or  by  the  people,  or  whose  duties  are  fixed  and 
defined  by  law,  and  over  whose  official  acts  the  corporation  has 
no  immediate  or  direct  control.” 

And  it  is  contended  that  this  is  a very  different  position 
from  that  of  the  members  of  the  police  force  here,  who  are 
appointed  by,  hold  office  at  the  pleasure  of,  and  are  subject  to 
the  regulations  and  control  of  the  defendants. 

I am  also  referred  to  Kelly  v.  Barton  (1895),  26  O.R.  608, 
where  the  Chancellor,  at  p.  623,  points  out  that  the  city 
corporation  is  not  liable  for  the  acts  of  the  police  officers,  as 
these  are  appointed  by  an  independent  body,  the  board  of 
police  commissioners. 

The  plaintiff  also  contends  that  the  defendants,  being  under 
no  legal  obligation  to  do  so,  have,  nevertheless,  as  they,  it  is 
admitted,  had  the  right  to  do,  established  a patrol  waggon 
system,  and  are,  as  was  held  in  Hesketh  v.  The  City  of  Toronto 
(1898),  25  A.R.  449,  liable  for  the  negligence  of  the  constables 
in  charge  of  the  horses  attached  to  the  patrol  waggon,  on  the 
same  grounds  as  the  city  was  held  liable  for  the  negligence  of 
the  fireman  in  charge  of  the  horses  attached  to  the  steam  fire 
engine ; and  I am  referred  especially  on  tliat  point  to  tlie  judg- 
ment of  Sir  George  Burton,  C.J.O.,  on  p.  451,  as  follows  : “ That 
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whilst  no  private  action  would  lie  against  a municipal  corpora- 
tion for  damages  sustained  by  reason  of  its  neglect  to  perform  a 
public  duty,  it  would  be  civilly  liable  for  damages  resulting 
from  acts  done  in  what  is  sometimes  called  its  private  character; 
that  is  in  the  management  of  property  and  rights  which  it  has 
voluntarily  assumed  for  its  own  advantage  or  profit  as  a cor- 
poration, although  enuring  ultimately  to  the  benefit  of  its 
citizens.”  And,  again,  at  the  foot  of  the  same  page  : ‘‘  What  it 
has  done  is  to  assume  the  control  of  a fire  department,  appoint- 
ing the  members,  paying  them,  and  controlling  them  by  certain 
regulations,  with  the  right  to  dismiss  them,  and  furnishing 
them  with  the  engines  and  other  appliances  necessary  for  the 
extinguishing  of  fires.”  And  also  to  the  remarks  of  Osier,  J.A., 
at  the  conclusion  of  his  judgment : “ The  fact  that  the  work  is 
undertaken  by  them  for  public  convenience  and  not  for  profit 
makes,  as  I have  said,  no  difference.  If  they  volunteer  to 
undertake  it  they  are  bound  to  see  that  they  do  not  by  the 
negligent  acts  of  their  servants,  infiict  injury  upon  those  whose 
situation  calls  for  the  exercise  of  reasonable  care :”  p.  457. 

And  the  plaintiff  contends  that  in  the  present  case  the 
defendants  voluntarily  undertook  the  establishment  of  a patrol 
system,  and,  it  is  submitted,  are  answerable  for  the  negligent 
acts  of  their  servants  in  the  operation  of  the  patrol  waggon, 
part  of  that  patrol  system. 

After  due  consideration  I have  come  to  the  conclusion  that 
these  several  cases  do  not  support  the  contention  of  the  plaintiff. 

In  the  first  place,  the  policemen  who  are  appointed  by  the 
commissioners  are  constables,  and  are  obliged  to  take  an  oath 
for  the  due  and  proper  performance  of  their  duties  as  such,  in 
the  same  manner  as  any  other  constable  is  required  who  may  be 
appointed  by  the  general  sessions  of  the  peace  or  by  the  police 
magistrate  or  county  judge,  in  cases  where  the  statute  authorizes 
appointment  of  constables  by  these  and  other  authorities ; and 
although  they,  the  policemen  or  constables,  hold  their  office  at 
the  pleasure  of  the  board,  that  does  not,  in  my  opinion, 
constitute  them  servants  of  the  board  of  police  commissioners  ; 
so  that  the  doctrine  of  respondeat  superior  is  not  applicable. 
The  policemen  have  a duty  to  perform  as  peace  officers,  and  to 
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exercise  which,  like  any  other  constable,  they  are  particularly 
appointed. 

The  commissioners  are  not  "in  the  same  position  as  The 
Mersey  Dock  Trustees  were,  in  the  Gibb’s  Case,  on  which  the 
plaintiff  so  much  relied.  In  that  case  the  Trustees  had  been 
empowered  by  statute  to  perform  certain  duties,  and  to  receive 
tolls  for  the  use  of  their  works,  although  those  tolls,  unlike  the 
tolls  received  by  private  person  or  the  company,  are  not  and 
were  not  applicable  to  the  use  of  the  individual  corporators,  or 
to  those  of  the  corporation,  but  were  devoted  to  the  maintenance 
of  the  works,  and  in  case  of  any  surplus  existing,  the  tolls 
themselves  were  to  be  proportionably  diminished. 

Here  the  board  of  commissioners  have  no  fund  out  of 
which  damages  sustained  by  reason  of  the  negligence  of  the 
policeman  while  in  the  discharge  of  his  duty  can  be  paid  or 
satisfied,  nor  have  they  any  power  or  authority  to  collect  or 
create  such  a fund.  The  corporation  of  the  city  cannot  be 
required  to  furnish  the  fund  to  pay  any  such  claim. 

By  sec.  492  of  The  Municipal  Act,  the  council  of  the  city 
are  required  to  appropriate  and  pay  such  remuneration  for  and 
to  the  respective  members  of  the  force,  as  may  be  required  by 
the  board  of  commissioners  of  police,  and  shall  provide  and 
pay  for  all  such  offices,  watch  houses,  etc.,  arms,  accoutrements, 
clothing,  and  other  necessaries  and  necessary  expenses  as  the 
board  may  from  time  to  time  deem  requisite  and  require  for 
the  payment,  accommodation,  use  and  maintenance  of  the  force. 
And  by  sub-sec.  2,  the  council  may  in  its  discretion  appropriate 
any  sum  necessary  for  and  may  pay  for  the  protection,  defence, 
or  indemnification  of  members  of  the  police  force  in  proper 
cases,  where  suits  or  prosecutions  are  brought  against  members 
of  the  force,  and  costs  are  necessarily  incurred  and  damages 
recovered,  and  where  the  board  of  commissioners  certify  to  the 
council  that  the  case  is  a proper  one  for  such  payment  or 
indemnity ; but  there  is  no  provision  whatever  for  making  a 
like  appropriation  in  cases  like  the  present,  where  damages  are 
sought  to  be  secured  against  the  commissioners  as  a board  or 
corporate  body.  So  that,  even  if  the  action  did  lie,  the  defen- 
dants have  neither  funds  nor  assets,  nor  the  means  of  creatintr 
the  same  for  the  purposes  sought  in  this  action.  The  horses. 
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waggons,  furniture,  and  all  the  goods  and  chattels  used  or  in 
the  possession  of  the  board  or  the  police  force  are  the  property 
of  the  corporation  of  the  city,  and  would  not  be  exigible  for 
damao^es  recovered  here.  And  I think  this  shews  a clear 
intention  by  the  Legislature  not  to  make  the  board  of  police 
commissioners  liable  for  any  misfeasance  on  the  part  of  the 
policemen  under  their  control. 

This  case  is  unique,  so  far  as  I can  find,  in  England  or 
Canada.  Actions  have  been  brought  against  the  corporation  of 
a city,  as  was  done  in  Wishart  v.  The  City  of  Brandon  (1887), 
4 Man.  L.R.  453 ; but  I am  unable  to  find  a case  where  the 
board  of  police  commissioners  were  sought  to  be  held  respon- 
sible for  damages  occasioned  by  the  negligence  of  a policeman 
while  in  the  discharge  of  his  duty.  Such  cases  have  arisen  in 
the  United  States,  but  without  success. 

In  my  opinion  there  is  no  legal  liability  cast  upon  these 
defendants,  and  in  support  of  that  proposition  I refer  to  the 
opinion  of  Chief  Justice  Bigelow  in  Hafford  v.  City  of  New 
Bedford  (1860),  16  Grey  (Mass.)  297,  cited  and  followed  by 
Folger,  J.,  in  Maximilian  v.  The  Mayor,  etc.,  of  the  City  of 
New  York  (1875),  62  N.Y.  160  at  p.  165.  The  Chief  Justice 
says : A municipal  corporation  is  not  responsible  for  the  unlaw- 
ful or  negligent  acts  of  officers  appointed,  in  obedience  to  an  Act 
of  the  Legislature,  to  perform  public  services  in  which  the 
corporation  has  no  private  interest,  and  from  which  it  derives 
no  special  benefit  or  advantage  in  its  corporate  capacity.  And 
this  principle  is  quoted  with  approval  by  Sir  William  Ritchie, 
C.J.,  in  McSorley  v.  The  Mayor,  etc.,  of  the  City  of  St.  John,  6 
S.C.R.  at  p.  544. 

Then  there  is  a very  interesting  statement  in  point  in 
Beven’s  Negligence  in  Law,  2nd  ed.,  which  I think  worth 
quoting  in.  full,  from  pages  388,  389  : — 

“ The  liability  of  municipal  corporations  for  the  negligence 
of  officers  charged  with  carrying  out  duties  of  general  public 
concern — such  as  policemen  — has  been  largely  considered  in 
America  although  not  even  mooted  in  England.  These  officers 
stand  in  a very  different  position  from  that  of  servants  of  the 
corporation  acting  within  the  scope  of  tlieir  duties  and  subject 
thei*ein  to  specific  direction  from  the  corporate  authorities. 
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With  regard  to  these  latter  we  have  seen  that  a corporation  is 
liable  to  the  same  extent  as  a private  person.  Taking  the 
police  as  representative  of  the  class  now  being  considered,  a 
moment’s  reflection  shews  that  they  occupy  a distinctly  different 
position.  ‘If,’  says  an  interesting  New  York  case,  ‘the  cor- 
poration appoints  or  elects  them,  and  can  control  them  in  the 
discharge  of  their  duties,  and  continue  or  remove  them,  and  can 
hold  them  responsible  for  the  manner  in  which  they  discharge 
their  trust;  and  if  those  duties  relate  to  the  exercise  of  corporate 
powers,  and  are  for  the  peculiar  benefit  of  the  corporation  and 
its  local  and  special  interests,  they  may  be  justly  regarded  as 
its  servants  or  agents,  and  the  maxim  of  respondeat  superior 
applies.  But  if,  on  the  other  hand,  they  are  elected  or  appointed 
by  the  corporation  in  obedience  to  the  statute,  to  perform  a 
public  service  not  peculiarly  local  or  corporate,  but  because  this 
mode  of  selection  has  been  deemed  expedient  by  the  Legislature 
in  the  distribution  of  the  powers  of  government,  if  they  are 
independent  of  the  corporation  as  to  the  tenure  of  their  office 
and  the  manner  of  discharging  their  duties,  they  are  not  to  be 
regarded  as  the  servants  or  agents  of  the  corporation,  for  whose 
acts  it  is  impliedly  liable,  but  as  public  or  state  officers,  with 
such  powers  and  duties  as  the  statute  confers  upon  them,  and 
the  doctrine  of  respondeat  superior  is  not  applicable.’ 

“ Further,  where  the  police  are  under  the  control  of  commis- 
sioners, not  only  are  the  city  authorities  not  liable,  but  neither 
are  the  police  commissioners,  for  the  negligence  of  any  member 
of  the  force.  This  freedom  from  liability  may  be  placed  on 
either  of  two  grounds.  First,  the  commissioners  are  appointed 
‘ to  perform  a public  service  not  peculiarly  local  or  corporate,’ 
within  the  meaning  o’f  the  principle  just  stated.  This  is  the 
ground  apparently  preferred  by  the  American  Courts.  Secondly, 
because  there  is  no  more  relation  of  master  and  servant  in  the 
case  under  consideration  than  between  an  officer  and  the  men 
of  his  regiment ; or,  than,  at  common  law,  there  is  between  the 
managing  director  of  a railway  and  the  platelayers  or  pointsmen 
engaged  on  it.  This  ground  seems  preferable  in  the  English 
Courts;  see,  also,  Dargan  v.  Mayor,  etc.,  of  Mobile  (1858), 
31  Ala.  469. 
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“In  Buttrick  v.  City  of  Lowell  (1861),  1 Allen  (Mass.)  at  p. 
173,  Bigelow,  C.  J.,  says : ' Police  officers  can  in  no  sense  be  regarded 
as  agents  or  servants  of  the  city.  Their  duties  are  of  a public 
nature.  Their  appointment  is  devolved  on  cities  and  towns  by 
the  Legislature  as  a convenient  mode  of  exercising  a function  of 
government ; but  this  does  not  render  them  liable  for  their 
unlawful  or  negligent  acts.  The  detection  and  arrest  of 
offenders,  the  preservation  of  the  public  peace,  the  enforcement 
of  the  laws,  and  other  similar  powers  and  duties  with  which 
police  officers  and  constables  are  entrusted,  are  derived  from  the 
law,  and  not  from  the  city  or  town  under  which  they  hold  their 
appointment.  For  the  mode  in  which  they  exercise  their 
powers  and  duties  the  city  or  town  cannot  be  held  liable.’  ” 

The  same  reasoning  is  applicable  to  the  case  now  under 
consideration,  only  with  more  force.  “ The  duties  of  policemen, 
like  all  other  constables,  are  of  a public  nature,”  and  their 
appointment  by  the  board  of  commissioners  is  required  by  the 
Legislature  as  a convenient  mode  of  exercising  a function  of 
government.  Besides  all  this,  the  board  is  not  their  pay- 
masters ; the  city  provides  the  funds  to  pay  them,  over  which 
the  board  has  no  control  whatever. 

Seymour  v.  The  Township  of  Maidstone  (1897),  24  A.R. 
370,  is  also  an  authority  in  favour  of  the  defendants’  conten- 
tion. That  was  a case  under  “ The  Ditches  and  Watercourses 
Act.”  There  it  was  held  that  the  engineer  appointed  under 
that  Act  by  the  council  of  the  township  was  an  independent 
officer,  but  appointed  in  fulfilment  of  a statutory  duty  cast  upon 
them,  as  here  cast  upon  the  board  of  commissioners. 

In  McSorley  v.  The  Mayor,  etc.,  of  the  City  of  St.  John, 
6 S.C.R.,  531,  before  referred  to,  the  dissenting  judgment  of 
Ritchie,  C. J.,  states  the  law  as  applicable  to  this  case  — 
regarding  the  engineer  as  an  independent  officer. 

In  ForsytJi  v.  Cannif  {1890),  20  O.R.  478,  it  was  held  that 
the  medical  health  officer  of  a municipal  corporation  appointed 
under  R.S.O.  1887  ch.  205,  sec.  47,  is  not  a servant  of  the 
corporation,  so  as  to  make  them  liable  for  his  acts  done  in 
pursuance  of  his  statutory  duties. 

Tlien,  there  is  the  case  of  Wishart  v.  The  City  of  Brandon, 
4 Man.  L.R.  453,  which  was  an  action  brouglit  by  the  plaintiff 
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against  the  city  of  Brandon  for  assault  and  false  imprisonment 
by  a member  of  the  police  force,  such  member  of  the  police 
force  being  appointed  by  the  board  of  commissioners  of  police. 

This  case,  in  which  the  judgment  of  the  full  Court  was 
delivered  by  Mr.  Justice  Taylor,  sets  out  fully  the  law  and  why 
the  corporate  body  appointing,  as  they  are  bound  to  do,  police 
officers  under  the  law  are  not  liable.  At  page  455  Mr.  Justice 
Taylor  says:  “No  case  can  be  found  in  England  or  in  Ontario 
in  which  such  an  action  as  the  present  has  been  brought  against 
a municipal  corporation.” 

McSorley  v.  The  Mayor  of  St  John,  6 S.C.R.  531,  was  a 
case  in  which  the  plaintiff  was  arrested  for  non-payment  of 
money  to  the  city  in  respect  of  an  assessment.  The  city  were 
directly  interested,  and  the  corporation  had  clearly  adopted  the 
illegal  act  as  their  own  by  receiving  and  retaining  the  money 
paid,  and  authorizing  the  plaintiff’s  discharge  from  custody 
only  after  the  money  had  been  paid.  See  also  Dillon  on 
Municipal  Corporations,  3rd  ed.,  p.  980,  sec.  975:  “ Agreeably 
to  the  principles  just  mentioned,  police  officers  appointed  by  a 
city  are  not  its  agents  or  servants,  so  as  to  render  it  responsible 
for  their  unlawful  or  negligent  acts  in  the  discharge  of  their 
duties ; and,  accordingly,  a city  is  not  liable  for  an  assault  and 
battery  committed  by  its  police  officers,  though  done  in  an 
attempt  to  enforce  an  ordinance  of  the  city.”  See  also  page 
981,  note  2:  Nor  is  the  city  liable  “for  negligence  of  ambulance 
driver,  the  duty  being  public  not  corporate.”  Maximilian. v. 
The  Mayor,  etc.,  of  the  City  of  New  York,  62  N.Y.  160,  S.C.  20, 
Am.  Rep.  468,  and  note,  p.  474. 

The  Am.  & Eng.  Ency.  of  Law,  1st  ed.,  vol.  19,  p.  558, 
under  the  heading  “ Public  Officers,”  says  : “ Municipal  corpora- 
tions are  not  liable  for  the  negligence,  misconduct  or  wrongful 
acts  of  their  police  officers;”  and  a large  number  of  cases  are 
noted  so  deciding. 

As  the  police  commissioners  have  only  power  to  direct  the 
city  council  to  appropriate  and  pay  remuneration  for  the 
members  of  the  police  force  and  for  offices,  watch  houses,  watch 
boxes,  arms,  accoutrements,  clothing  and  other  necessaries  and 
necessary  expenses,  as  the  board  may  deem  requisite  for  the 
payment,  accommodation,  use  and  maintenance  of  tlie  force, 
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there  are  no  funds  out  of  which  the  police  commissioners,  who 
are  appointed  by  statute,  and  who  are  compelled  by  law  to 
perform  the  duties  appertaining  to  their  offices,  just  as  a Judge 
is,  can  pay  any  damages  or  costs. 

On  the  whole  case,  therefore,  and  on  the  authorities  referred 
to  above,  I cannot  see  how  it  is  possible  to  hold  these  defen- 
dants liable  for  an  act  of  one  of  the  policemen,  although 
appointed  by  them,  while  in  the  discharge  of  his  duty,  although 
negligently  and  carelessly  performed.  The  fact  of  the  board 
having  established  a patrol  waggon  for  the  better  carrying  out 
the  duties  of  the  policemen  can  make  no  difference. 

It  is  not  the  same  as  establishing  a fire  department  by  the 
council  of  the  corporation.  There  the  firemen  and  officers  in 
charge  of  the  department  are  the  servants  of  the  corporation,  as 
was  held  in  Hesheih  v.  The  City  of  Toronto,  25  A.R.  449  ; but 
in  that  case  the  judgment  of  Sir  George  Burton,  C.J.O.,  is  very 
instructive,  and  in  several  respects  states  his  opinion  in  regard 
to  a case  circumstanced  as  this  is.  At  page  451  he  says  : ‘‘  I 
may  say  at  once  that,  in  my  opinion,  if  there  was  a duty  or 
obligation  cast  upon  the  council  to  form  such  a department  (fire 
department),  even  though  the  members  might  be  appointed  by 
the  city  council  and  paid  by  them,  and  liable  also  to  dismissal 
by  them,  they  could  not  be  regarded  as  servants,  or  .agents,  for 
whose  negligence,  or  want  of  skill,  in  the  performance  of  their 
duties  the  corporation  could  be  made  liable,  but  in  such  cases 
they  would  be  acting  as  officers  of  the  city,  charged  with  the 
performance  of  a certain  public  duty,  and  no  action  would  lie 
against  the  city  for  their  negligence  whilst  acting  in  the 
performance  of  these  duties.” 

In  my  judgment  that  is  the  law  applicable  to  the  case  now 
under  consideration,  and  does  apply  to  it  clearly  and  explicitly. 
The  patrol  waggon  and  horses  used  on  tlie  occasion  of  tlie 
accident  in  fjuestion  were  not  the  property  of  these  defendants, 
but  of  the  corporation  of  the  city,  procured  and  paid  for  by  the 
city  for  the  use  of  tlie  members  of  tlie  police  force,  the  better 
to  enable  them  to  efficiently  discharge  their  public  duties.  Not 
so  in  the  case  of  IJesketh  v.  Toronto.  The  fire  department,  and 
all  its  necessary  belongings,  was  created  by  the  council  under 
a by-law  ]'>assed  by  it,  by  the  authoilty  of  the  Municipal  Act, 
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ch.  223,  sec.  537,  sub-sec.  6,  appointing  fire  wardens,  fire  engines 
and  firemen,  and  for  promoting,  establishing,  and  regulating  fire 
companies,  etc.  This  is  permissive,  and  a committee  of  the 
council  was  appointed  by  by-law  to  have  the  management  and 
control  of  the  fire  department,  etc.  The  creation  of  a fire 
department  is  wholly  permissive — is  not  compulsory  as  is  the 
creation  of  a police  force. 

The  establishing  of  a patrol  waggon  for  the  use  of  the  police 
in  a city  by  the  board  of  police  commissioners  is  not,  in  my 
judgment,  a factor  which  will  make  that  board  responsible  for 
the  negligent  use  of  it  by  a policeman  while  in  the  discharge  of 
his  duty,  and  I must,  therefore,  order  that  judgment  be  entered 
for  the  defendants,  dismissing  the  action  with  costs. 

G.  A.  B. 
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Railways — Carriage  of  Goods — Loss  by  Fire — Condition  Against — Notice  of 
A rrival  — Non-removal — Reasonable  Time. 

A railway  company  may,  by  condition,  relieve  itself  from  liability  for 
damage  to  goods  in  transportation  caused  by  fire,  where  such  fire  does  not 
occur  through  the  negligence  or  omission  of  the  company  or  its  servants. 

It  is  not  necessary  by  the  law  of  Canada  that  such  a condition  should  be  “ just 
and  reasonable.  ” 

Goods  arrived  at  the  railway  station  to  which  they  were  destined  and  notice 
of  the  arrival  was  given  the  same  day  to  the  consignee  who,  however,  did  not 
remove  them  and  they  were  destroyed  by  fire  at  the  station  five  days  after- 
wards : — 

Held,  on  the  evidence,  that  the  notice  given  was  sufficient,  and  that  the  con- 
signee had  had  a reasonable  time  within  which  to  remove  the  goods. 

This  was  an  action  brought  by  the  plaintiff,  the  owner  of 
certain  goods,  against  the  defendant  company  as  common 
carriers,  for  the  loss  by  fire  of  two  shipments  of  goods  which 
had  been  carried  by  the  defendant  company  to  the  city  of 
Ottawa,  and  there  destroyed  by  fire  after  their  arrival  and 
before  their  delivery  to  the  plaintiff,  under  the  circumstances 
set  out  in  the  judgment. 
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The  action  was  tried  at  Ottawa  on  the  8th  of  January, 
1901,  before  Meredith,  J.,  without  a jury. 

John  I.  MacCraken  and  George  F.  Henderson,  for  the 
plaintiff*.  The  company  must  carry  under  sec.  246  of  the 
Railway  Act.  The  conditions  in  the  bill  of  lading  are  binding 
if  there  be  no  negligence,  but  they  must  be  just  and  reason- 
able : Abbott’s  Railway  Law  of  Canada,  p.  303 ; Redman’s  Law 
of  Railways,  2nd  ed.,  pp.  63,  75,  127.  The  reasonableness  of 
the  condition  is  a question  of  fact : Redman,  2nd  ed.,  p.  66  ; and 
the  company  must  prove  it : Redman,  2nd  ed.,  p.  66.  The 
company  is  responsible  even  where  the  fire  commenced  on  a 
neighbouring  property  and  spread  with  inextinguishable 
violence,  without  neglect  or  default  of  the  company : Redman, 
2nd  ed.,  pp.  122,  123;  Story  on  Bailments,  9th  ed.,  pars.  511, 
528.  Responsibility  as  carriers  may  cease  when  goods  have 
arrived,  notice  is  given,  and  a reasonable  time  elapses  for 
delivery,  but  that  was  not  the  case  here : Abbott,  p.  317  et  seq.; 
Chairman  v.  The  Great  Western  R.W.  Go.  (1880),  5 Q.B.D.  278. 
The  liability  of  carriers  commences  from  the  time  of  the 
acceptance  of  the  goods : Story,  pars.  533,  536  ; Wood’s  Rail- 
way Law,  p.  1580;  Forward  v.  Pittard  (1785),  1 T.R.  27_ 
The  “ act  of  God  ” does  not  include  a fire  not  arising  from  the 
act  of  God,  such  a.s  an  accidental  fire  or  conflagration  in  a city : 
Story,  par.  511  ; but  only  natural  accidents,  such  as  lightning, 
earthquakes,  and  tempests,  not  caused  by  the  negligence  of  any 
one:  Story,  par.  511.  The  special  condition  cannot  relieve  the 
company  if  the  damage  arises  from  any  negligence  or  omission 
of  the  company  or  its  servants  : Railway  Act,  sec.  246,  sub-sec. 
3.  That  means  negligence  in  carrying  or  omitting  to  carry  : 
Grand  Trunk  R.W.  Co.  v.  Vogel  (1885),  11  S.C.R.  612,  ^per 
Strong,  J.,  at  p.  628.  Here  there  was  neglect  in  forwarding 
the  goods.  We  also  refer  to  Robertson  v.  The  Grand  Trunk 

R. W-  Oo.  (1895),  24  S.C.R.  611;  Queen  v.  Grenier  (1899),  30 

S. C.R.  42. 

W.  H.  Curie,  for  defendants.  The  evidence  sliews  a reason- 
able time  after  notice  to  plaintiff*  had  elapsed  to  enable  liim  to 
release  the  iroods  from  tlie  customs.  As  to  what  is  a reasonable 
time,  see  Abbott,  p.  322.  Defendants,  therefore,  were  not 
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carriers,  but  were  warehousemen,  and  not  liable  except  for 
negligence.  If  the  defendants  were  carriers,  they  are  entitled 
to  the  benefit  of  the  conditions  of  the  bill  of  lading : Tlte  Lake 
Erie,  etc.,  R.W.  Go.  v.  Sales  & Hallady  (1896),  26  S.C.R.  663. 
There  is  nothing  in  the  conditions  which  violates  sec.  246,  as  no 
negligence  is  shewn.  Even  a contract  against  negligence  is  not 
prohibited : Queen  v.  Grenier,  30  S.C.R.  42.  The  necessity 
that  a condition  should  be  just  and  reasonable  is  statutory  in 
England.  There  is  no  corresponding  provision  in  our  Act. 

March  8.  ^ Meredith,  J.  : — The  claim,  in  respect  of  the 
goods  shipped  at  Toronto,  is,  in  my  opinion,  to  be  determined, 
in  the  defendant’s  favour,  upon  the  ground  that  the  conditions 
under  which  the  goods  were  carried,  exempt  the  defendants 
from  liability  for  the  loss. 

One  of  the  conditions  of  the  shipping  bill  is,  that  The 
company  is  not  to  be  liable  for  damage  occasioned  . . by 

fire.”  The  condition  is  not  very  aptly  worded,  but  the 
words  I have  quoted  are,  plainly  enough,  the  effect  of  it,  in  so 
far  as  it  bears  upon  this  case. 

The  statute  law  of  Canada  prevents  a railway  company 
relieving  itself  from  liability,  by  means  of  such  a condition,  for 
damage  arising  from  any  negligence  or  omission  of  it,  or  of  its 
serv^ants ; so  that  the  condition  in  question  must  be  read  as  if 
exempting  the  company  from  liability  for  the  damage,  occasioned 
by  fire,  arising  otherwise  than  from  any  negligence  or  omission 
of  the  company  or  of  its  servants. 

There  is  no  ground  whatever  for  charofina;  the  defendants 
with  any  negligence  in  connection  with  the  destruction  of  these 
goods  by  this  fire — of  which  I shall  speak  further  presently. 
The  damage  can  in  no  sense  be  said  to  have  arisen  from  any 
negligence  of  the  company  or  its  servants.  And  otherwise  the 
condition  is  valid. 

The  other  goods  were  shipped  at  Glasgow,  upon  a contract, 
there  made  with  James  and  Alexander  Allan,  for  their  carriao-e 
through  to  Ottawa. 

The  bill  of  lading  is  made  subject  to  the  following  usual 
stipulations,  among  otliers  ; — 
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“ That  the  master  owners  or  agents  of  the  vessel,  or  its  con- 
nections, shall  not  be  responsible  for  any  loss  damage  or  injury 
arising  from  . . fire  at  sea  or  on  shore  at  any  time  or  in  any 

place;”  and 

“That  all  the  provisions  and  conditions  of  this  bill  of  lading 
apply  to  the  steamship  company  and  its  connections  respectively: 
and  in  accepting  this  bill  of  lading,  the  shipper,  or  other  agent 
of  the  owner  of  the  property  carried,  expressly  accepts  and 
agrees  on  his  own  behalf,  and  on  behalf  of  the  consignee  or 
owner  of  the  goods  or  holder  of  the  bill  of  lading  to  all  its 
stipulations,  exceptions,  and  conditions,  whether  written  or 
printed  or  whether  in  accordance  or  not  with  the  custom  of  the 
port  of  discharge,  and  the  fact  of  its  not  being  signed  by  the 
shippers,  will  not  prejudice  the  preceding  clauses,  all  of  which 
are  and  shall  be  binding  upon  all  parties  interested  in  the  same 
manner,  and  to  the  same  extent  as  if  each  or  all  of  them  had 
signed  the  bill  of  lading.”  • 

The  goods  were  carried  under  this  bill  of  lading  to  Ottawa, 
arriving  on  the  21st  April,  and  remaining  in  the  defendants’ 
bonded  warehouse  there  until  the  26th  of  that  month,  when 
they  were  destroyed  by  what  has  been  called  the  great  Ottawa 
fire. 


That  fire  was  an  overwhelming  catastrophy,  not  arising 
through  any  negligence  in  any  sense  attributable  to  the  defen- 
dants, but  arising  on  the  property  of  others,  and  sweeping 
down  upon  their  property  with  such  irresistible  suddenness 
and  force,  as  no  reasonable  human  forethought  could  have 
guarded  against;  nor  could  any  reasonable  efforts  have  prevented 
the  great  destruction  and  loss  it  caused  them,  among  many — a 
destruction  and  loss,  of  human  lives  and  property,  in  compari- 
son with  which  the  loss  in  question  was  as  nothing. 

The  plaintiff’s  contentions  amount  to  this,  in  the  first  place: 
that,  as  the  exemption  from  loss  by  fire  is  without  express  limi- 
tation, it  includes  loss  by  fire  arising  from  the  defendants’ 
negligence,  contrary  to  the  provisions  of  the  Railwa}"  Act,  and 
is  therefore  invalid  altoe^ether. 

I cannot  agree  in  that  contention  in  either  respect. 

The  conditions  are  not  to  be  read  as  including  anything 
prohibited  by  law,  but  are  to  be  read  as  referable  to  those 
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things  in  regard  to  which  it  was  competent  for  the  parties  to 
provide  ; if  it  had  been  otherwise  that  would  not  have  avoided 
them  altogether.  There  is  nothing  in  the  Act  preventing  rail- 
way companies  making  such  conditions,  but  they  cannot  thereby 
relieve  themselves  from  liability  for  damage  arising  from  their 
negligence. 

Then,  it  was  contended  for  the  defendants  that  the  condition 
was  not  just  and  reasonable. 

I know  of  no  law  in  this  country  requiring  that  such  stipu- 
lations shall  be  just  and  reasonable ; and  there  is  no  evidence 
that  the  law  is  different  in  Scotland,  where  the  contract  was 
made,  or  in  the  State  of  Massachusetts,  where  the  goods  were 
transhipped,  and  whence  carried,  by  the  defendants,  to  Ottawa : 
see  Burdett  v.  The  Canadian  Pacific  R.W.  Co.  (1894),  10  Man. 
L.R.  5. 

But,  if  there  were,  if  there  were  such  an  enactment  as 
Imperial  Railway  and  Canal  Traffic  Act,  the  defendants  would 
still  be  entitled  to  the  benefit  of  the  stipulation. 

For  if  the  case  were  to  be  determined  upon  the  question 
whether  the  stipulation  is  just  and  reasonable,  that  would  not 
mean,  is  it  just  and  reasonable  in  the  broadest  terms  its 
language  may  include,  but  is  it  just  and  reasonable  in  all  the 
circumstances  of  this  particular  case  ? And  so  looked  at,  I can- 
not doubt  its  justice  or  its  reasonableness.  If  the  stipulation 
had  set  out  all  the  material  circumstances  of  this  case,  including 
the  character  of  the  hre  and  the  notice  of  the  arrival  of  the 
goods  and  the  delay  of  the  plaintiff  thereafter,  and  had  pro- 
vided that  in  such  a case  the  carriers  should  not  be  liable,  can 
any  one  say  that  such  a stipulation  would  not  be  just  and 
reasonable  ? And  that,  in  my  opinion,  is  this  case,  in  effect. 

On  the  questions  of  fact  tried  I must  find  against  the 
plaintiff  also. 

The  goods  reached  Ottawa  on  the  21st  April,  and,  on  that 
day,  notice  of  their  arrival  was  given  by  the  post  card  which 
the  plaintiff  received  on  the  same  day,  or,  at  the  latest,  on  the 
following  morning. 

It  is  idle  for  witnesses  to  say  tliat  tlie  card  gives  no  infor- 
mation as  to  the  goods  in  cpiestion.  Tlie  writing  is  before  tlie 
Court,  and  whether  it  does  or  does  not,  anyone,  who  can  read, 
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can  tell  quite  as  well,  at  least,  as  those  who  are  interested  in 
saying  it  does  or  it  does  not. 

It  is  certainly  not  a very  well  written  notice,  not  such  an 
one  as  might  be  expected  from  any  large  business  concern, 
desiring  to  conduct,  and  having  the  means  of  conducting,  all 
its  business  in  a business-like  manner.  Legible  writing,  at 
least,  might  be  expected ; but  that  may  have  been  more  a 
matter  for  complaint  to  the  company  than  it  is  for  defence  to 
an  action,  much  more  than  a defence  to  this  action,  for  the 
plaintiff  accepted  and  acted  upon  the  notification  as  to  one  of 
the  lots  of  goods  mentioned  in  it,  without  complaint ; and  I am 
quite  unable  to  perceive  how  it  can,  with  any  hope  of  success, 
be  contended  that,  though  a good  notice  as  to  the  one  lot,  it  is 
no  notice  at  all  as  to  the  other. 

In  the  column  with  a heading,  “ No.  and  Description  of 
Packages,”  the  one  entry  is  “3  Pkg.  Dry  Gds.  (R.  M.  McM),”  and 
the  other  is  ‘‘  2 c/s  Dry  Goods  / K M.  McM/.”  The  writing  of 
the  latter,  though  the  smaller,  is  at  least  quite  as  legible  as  the 
other.  In  the  column  headed,  “ Weight  in  lbs.,”  ‘‘  2282  ” is 
written  as  to  the  one,  and  ‘‘672”  as  to  the  other,  and  in  the 
column  headed,  “Total,”  the  sums  “1001”  and  “656  ” are  given 
against  the  items  respectively. 

No  one  of  ordinary  business  intelligence,  looking  at  the 
card,  could  but  see,  and  know,  that  it  had  reference  to  two  lots 
of  goods,  the  one,  three  packages  of  dry  goods  weighing  two 
thousand  two  hundred  and  eighty  two  pounds,  upon  which 
there  were  charges  amounting  to  ten  dollars  and  one  cent;  and, 
the  other,  three  cases  of  dry  goods,  weighing  six  hundred  and 
seventy  two  pounds,  upon  which  there  were  charges  amounting 
to  six  dollars  and  fifty-six  cents ; and  that  they  were  each 
addressed,  in  the  usual  manner,  to  the  plaintiff  R.  M.  McMorrin. 

No  objection  is  made  to  the  entry  in  the  columns  headed, 
“ From.”  No  doubt  both  lots  were  received,  by  the  defendants, 
at  Mystic  wharf. 

Nor  do  I understand  that  there  is  any  objection  to  the  entry 
in  the  column  lieaded,  “No.  of  Way-Bill;”  there  could  not 
reasonably  be,  for  tliat  could  give  no  information  to  the  mer- 
chant, but  is  for  the  company’s  information,  the  consignee 
liaving  notliing  to  do  with  tlie  way-bill.  Tlie  entry  is  rather 
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hard  to  decipher,  hut  was,  I think,  written  first  ‘‘4/4036,”  the 
figure  “ 6 ” being  afterwards  changed  to  “ 8 ” in  such  a manner 
as  to  leave  the  impression,  at  first  sight,  that  the  figures  are 
“4/403,”  with  some  sort  of  a hieroglyphic  following.  A close 
scrutiny  of  the  way-bill  shews  that  4038  is  not  the  number  of 
the  way-bill,  but  is  the  number  stamped  opposite  the  entry  of 
the  three  packages  of  dry  goods  in  the  way-bill ; a fact  with 
which  the  plaintiff  was  not  concerned,  and  possibly  does  not 
yet  know. 

In  the  column  headed,  “ No.  and  Description  of  Packages,” 
and  about  midway  between  the  two  entries,  are  the  figures 
“ 632/4,”  from  which  I gather,  looking  at  the  same  figures  in 
the  way-bill,  that  the  three  packages  were  marked  “ 632,” 
“ 633,”  and  “ 634;”  and,  looking  at  the  way-bill  and  the  plain- 
tiff’s bill  of  lading,  I gather,  also,  that  the  two  cases  were 
marked  “ 342  ” and  “ 343.”  There  is  no  reference  to  the  latter 
marks  in  the  post  card,  but  I am  quite  at  a loss  to  understand 
how  that  could  prevent  the  plaintiff  seeing,  and  knowing,  that 
two  cases,  as  well  as  three  packages,  had  arrived,  addressed  to 
him.  These  marks  were  probably  the  ship’s  numbering,  made 
for  the  convenience  of  the  ship’s  officers  or  crew,  or  the 
company’s  other  employees  or  agents. 

Stamped,  upon  the  post  card,  are  the  words,  “ In  Bond 
Manifest  No.  542,”  and  there  is  nothing  to  shew  that  the  two 
lots  were  not,  as  the  words  imply,  included  in  the  one  manifest, 
as  they  were  in  the  one  way-bill,  and  in  the  one  notice  of 
arrival. 

But  really  nothing  turns  upon  these  minutice,  which  require 
so  much  scrutiny  to  decipher  ; wherever  numbers  are  given,  on 
the  card,  they  are  correctly  given,  there  is  not  even  the  excuse 
that  they  are  misplaced,  or  misleading : the  notice  would  be  a 
perfectly  good  notice  without  them ; it  was  enough  to  say, 
three  packages,  and  three  cases  of  goods,  addressed  to  you,  have 
arrived  here,  from  Mystic  wharf — the  point  of  connection  at 
Boston  of  the  Allan  line  ships  and  the  defendants’  freiglit  cars. 
If  any  doubt  existed  in  the  plaintifi*’s  mind,  as  to  the  goods — 
as  it  easily  miglit  in  a case  of  numerous  sliipments  in  the  same 
way — it  was  a simple  ^matter  to  telephone,  to  tlie  defendants’ 
freight  slieds,  for  further  information,  or,  if  necessaiy,  to  go 
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and  see  for  himself.  There  might,  of  course,  he  instances  in 
which  it  might  be  necessary  to  open  the  goods  before  being 
quite  sure  of  their  identity. 

Now,  the  notice  informed  the  plaintiff,  in  plain  print,  that : 
“ The  undermentioned  goods  having  arrived  at  this  station  to 
your  address,  you  will  please  remove  them  as  early  as  possible, 
as  they  remain  here  entirely  at  the  owner’s  risk  (from  any 
cause  whatever)  and  expense.” 

The  undermentioned  goods  including,  as  I have  said,  two 
cases  of  dry  goods  (the  cases  in  question),  weighing  672  pounds, 
and  upon  which  the  total  charges  for  carriage  were  S6.56. 

The  plaintiff,  his  clerk,  and  another  witness,  testified  that 
they  did  not  remember  ever  having  received  notice  of  two 
different  parcels  of  goods  on  the  one  post  card,  but  the  chief 
freight  clerk,  at  Ottawa,  of  the  defendants,  testified  that  the 
defendants  did  sometimes  give  notice  in  that  way. 

The  solution  of  the  matter  is,  I think,  this : the  notices  are 
prepared  from  the  way-bills,  and  there  are  seldom  different 
shipments  to  the  same  person  in  the  one  way-bill,  but,  when 
that  does  occur,  it  is  not  likely  that  two  post  cards  would  be 
written  when  one  would  do  as  well,  especially  if  the  shipments 
are  also  included  in  the  same  manifest. 

However,  there  is  nothing  in  the  evidence,  or  otherwise,  to 
prevent  the  one  post  card  being  a valid  notice  of  two  shipments 
mentioned  in  it. 

The  truth  upon  this  question  of  fact  is,  I am  well  satisfied, 
that  the  plaintiff’s  clerk,  after  seeing  and  reading  the  notice  as 
to  each  of  the  two  shipments,  and  knowing  that  it  covered  a 
shipment  of  three  packages  of  dry  goods,  marked  “(R  M McM),” 
weighing  2,282  lbs.,  upon  which  there  were  charges  amounting 
to  $10.01  ; and  also  a shipment  of  two  cases  of  dry  goods, 
marked  “ /R  M McM/,”  weighing  672  lbs.,  upon  which  there 
were  charges  amounting  to  $6.56,  subsequently  forgot  all  about 
the  latter ; if  not,  he  was  guilty  of  negligence,  in  not  seeing  and 
knowing  that,  wliicli,  looking  at  the  card,  I find  it  difficult  to 
account  for,  indeed  to  credit ; so  that,  in  any  case,  tlie  blame 
properly  rests  upon  him,  for  the  loss  of  the  goods,  if  they  would 
not  liave  been  lost  liad  the  notice  been  beeded. 
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The  plaintiff,  therefore,  had  due  notice  of  the  arrival  of  the 
goods. 

The  other  question  of  fact  is,  whether  a reasonable  time 
elapsed,  thereafter,  for  clearing  them  in  the  Custom  House,  so 
that  they  ought  to  have  been  removed  before  the  fire. 

There  was  nothing  to  have  prevented  the  plaintiff  paying 
the  duties,  and  having  the  goods  released,  on  the  day  the  notice 
was  received.  It  is  not  a case  in  which  any  difficulty  super- 
vened. The  plaintiff  had  his  invoice,  and  his  notice,  and  he 
testified  at  the  trial  that  might  have  been  done  in  one  day, 
though  that  was  unnecessary,  as  it  afforded  information  on  a 
subject  as  well  known  without  ib ; he  might,  have  said,  in  not 
very  many  minutes,  in  ordinary  cases. 

But  he  was  entitled  to  a reasonable  time  to  clear  the  goods, 
and  thereafter  the  company  would  probably  be  answerable  for 
the  consequence  of  any  delay,  as  I gather  from  the  whole 
evidence,  and  from  the  increased  freight  charges  in  the  post 
card  over  those  in  the  way-bill,  that  it  was  the  defendants’  duty 
to  have  had  the  goods  carted  to  the  plaintifi*’s  place  of  business, 
when  cleared. 

Now,  the  plaintiff  had  part,  if  not  all,  of  the  21st,  and  the 
whole  of  the  22nd,  23rd,  24th,  and  25th,  and  part  of  the  26th, 
to  do,  or  have  had  done,  that  which,  in  all  probability,  could 
have  been  done  in  less  than  half  an  hour,  there  being  no 
evidence  whatever  of  any  hindrance  of  any  kind. 

Having  regard  to  the  form  of  the  notice  which  he  received ; 
that  that  was  more  than  a reasonable  time  to  clear  the  g^oods,  if 
he  did  not  wish  them  to  remain  at  his  own  risk,  seems  to  me  to 
be  too  plain  for  controversy.  It  it  had  been  two  days  less,  I 
would  still  have  been  of  opinion  that  it  afforded  quite  a 
reasonable  time,  if,  as  I have  said,  the  plaintiff  did  not  wish  the 
goods  to  remain  at  his  own  risk. 

If  the  plaintiff  be  made,  by  his  acts  at  the  time,  not  by  his 
evidence  at  the  trial,  his  own  judge  of  a reasonable  time,  the 
fact  that  he  passed  the  other  goods,  under  the  same  circum- 
stances, in  time  to  have  them  saved,  would  condemn  him  in  this 
action. 
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The  plaintiff’s  loss  is  therefore,  I think,  and  find,  to  be 
attributed  to  his  own  failure  to  have  the  goods  cleared,  within 
a reasonable  time  after  due  notice  of  their  arrival. 

The  action  will  therefore  be  dismissed,  with  costs. 

G.  A.  B. 


Farley  v.  Pedlar. 


Interpleader — Practice — Issue — Party  Plaintiff— Sheriff  Remaining  in  Possession 
— Place  of  Trial — Security  for  Costs — Execution  Creditor — Insolvency. 

Where  the  claimant  is  in  possession  of  the  goods  at  the  time  of  seizure,  the 
execution  creditor  is  made  plaintiff  in  the  interpleader  issue  directed  on  the 
sheriff’s  application.  And  this  rule  applies  where  the  claimant  is  the  wife  of 
the  execution  debtor,  and  the  goods  are  seized  upon  the  premises  in  which  a. 
business  is  carried  on  by  her  in  which  she  is  assisted  by  him,  but  in  which  he 
has  no  interest. 

Where  the  goods  seized  were  manufactured  materials,  the  product  of  a going 
concern,  a direction  in  the  interpleader  order  that  the  sheriff  should  continue 
in  possession  until  the  final  disposition  of  the  issue,  was  upheld  against  the 
contention  of  the  execution  creditor  that  the  sheriff  should  be  directed  to  sell 
the  goods,  or  the  claimant  to  pay  into  Court  or  give  security  for  the 
appraised  value. 

An  interpleader  issue  should  ordinarily  be  tried  in  the  county  where  the  goods 
are  seized,  but  where  the  sheriff  is  to  remain  in  possession  of  the  goods  of  a 
going  concern,  a speedy  trial  is  so  important  that  for  the  purpose  of  securing 
it,  the  issue  may  be  sent  to  another  county,  having  regard  to  considerations 
of  expense  and  convenience. 

Under  the  discretionary  powers  given  by  Rule  1122,  the  execution  creditor, 
being  in  insolvent  circumstances,  may  be  ordered  to  give  security  for  the 
sheriff’s  costs. 

The  sheriff  of  the  county  of  Ontario,  having  in  his  hands  a 
writ  of  fieri  facias  issued  by  the  plaintiff,  directing  him  to 
make  $7,368.91  out  of  the  goods  and  chattels  and  lands  and 
tenements  of  George  H.  Pedlar,  the  defendant,  in  his  bailiwick,, 
under  instructions  from  the  agent  of  the  plaintiff’s  solicitor 
caused  to  be  seized  and  taken  in  execution  all  the  manufactured 
metal  roofing  material  on  the  premises  whereon  the  ‘'Pedlar 
Metal  Pooling  Company  ” carried  on  business  in  the  town  of 
Oshawa,  which  property  so  seized  was  claimed  by  Sarah  Eliza 
Pedlar,  the  wife  of  the  judgment  debtor. 

‘ A certificate  shewincy  that  the  claimant  was  the  sole  member 
of  the  so-called  “ company,”  which  was  not  incorporated,  was 
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registered  in  the  proper  registry  office  in  1892,  and  the  business 
was  commenced  at  that  time  by  the  claimant,  and  had  been 
carried  on  ever  since.  The  judgment  debtor,  the  husband  of 
the  claimant,  and  her  son  and  daughter,  were  all  employed  in 
the  works  or  business  of  the  company,  and  each  of  them  had  a 
power  of  attorney  from  the  claimant. 

Upon  the  application  of  the  sheriff,  an  interpleader  order 
was  made  on  the  8th  April,  1901,  by  one  of  the  local  Judges  at 
Whitby,  in  the  following  termg  : — 

1.  That  the  sheriff  continue  in  possession  of  the  goods 
seized  by  him  under  the  writ  of  fieri  facias  issued  herein,  until 
the  trial  of  the  issue  hereinafter  directed  and  the  final  disposi- 
tion thereof,  unless  in  the  meantime  the  claimant  gives  security, 
to  the  satisfaction  of  the  sheriff,  that  the  goods  seized  or  an 
equal  amount  thereof  be  forthcoming  in  case  the  issue  herein- 
after mentioned  shall  finally  be  decided  in  favour  of  the 
execution  creditor. 

2.  That  the  parties  proceed  to  the  trial  of  an  issue  in  the 
High  Court  of  Justice,  in  which  the  execution  creditor  shall  be 
plaintiff  and  the  claimant  shall  be  defendant,  and  that  the 
question  to  be  tried  shall  be  whether,  at  the  time  of  the  seizure, 
the  goods  and  chattels  seized  were  exigible  under  the  execution 
as  against  the  claimant. 

3.  That  the  issue  be  prepared  and  delivered  by  the  plaintiff 
therein  within  hve  days,  and  be  returned  by  the  defendant 
therein  within  four  days,  and  that  the  issue  be  tried  at  the  next 
sittings  at  Cobourg,  etc. 

4.  That  the  execution  creditor  do  give  security  for  the  costs 
and  charges  of  the  sheriff  to  him  in  the  event  of  the  execution 
creditor  failing  to  prosecute  or  being  unsuccessful  in  said 
action,  Avithin  fifteen  days  from  this  date,  or  in  default  that  the 
execution  creditor  be  barred  of  all  claims  against  the  groods  and 
chattels  so  seized. 

5.  That  the  question  of  costs  and  all  further  questions  be 
reserved  to  be  disposed  of  by  the  Judge  at  the  trial  of  the  issue, 
or,  if  not  so  disposed  of,  then  to  be  disposed  of  in  Chambers 
after  the  trial  of  the  issue,  and  that  no  action  shall  be  broiu>-ht 
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The  plaintiff  (execution  creditor)  appealed  from  this  order. 
The  grounds  of  appeal  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Lount,  J.,  in  Chambers,  on  the 
15th  April,  1901. 

H.  T.  Beck,  for  the  appellant. 

C.  H.  Ritchie,  K.C.,  for  the  claimant. 

W.  H.  Blake,  for  the  sheriff 

April  19.  Lount,  J.  : — An  appeal  from  the  order  of  the 
local  Judge  at  Whitby  upon  the  application  of  the  sheriff  of 
Ontario  for  an  interpleader  order,  upon  the  grounds  : that  the 
order  should  provide  that  the  claimant  should  be  plaintiff  in  the 
issue,  and  that  the  sheriff  should  be  directed  to  sell  the  goods 
under  seizure  and  pay  the  net  proceeds  of  sale,  after  deducting 
the  expenses  thereof,  into  Court,  unless  the  claimant  pay  the 
appraised  value  into  Court  or  give  the  plaintiff  security  for  the 
payment  thereof ; that  the  order  should  provide  that  other 
execution  creditors  desiring  to  contest  the  claimant’s  claim 
should  be  entitled  to  do  so  only  upon  contributing  pro  rata  to 
the  expenses  of  contestation ; that  the  order  should  provide 
that  the  issue  should  be  tried  at  Whitby,  and  not  at  Cobourg ; 
and  that  the  order  should  not  have  required  the  execution 
creditor  to  give  security  for  the  sheriff’s  costs. 

It  is  well  settled  law  that  where  the  claimant  is  in  posses- 
sion of  the  sfoods  at  the  time  of  seizure,  the  execution  creditor 
is  made  plaintiff  in  the  interpleader  issue : Duncan  v.  Tees 
(1885),  11  P.R.  66,  296  ; Dominion  Savings  and  Investment 
Society  v.  Kilroy  (1888),  15  A.R.  487  : and  see  Winfield  v. 
Fowlie  (1887),  14  O.R.  102.  From  the  evidence  before  me  it  is 
apparent  that  the  claimant  was  in  the  visible  and  active 
possession  of  the  goods  seized  at  the  time  of  seizure.  She  had 
for  many  years  been  carrying  on  the  business  known  as  ‘‘  The 
Pedlar  Metal  Roofing  Company  ” in  the  town  of  Oshawa,  and 
her  name  was  at  the  inception  of  the  business  duly  registered 
in  the  registry  office  as  the  sole  and  only  owner  of  the  business, 
which  business  was  started  and  continued  by  lier  with  money 
raised  by  her  on  her  own  property  and  credit  obtained  by  lier 
at  the  Western  Bank  at  Osliawa,  to  which  bank  she  is  now 
indebted  in  a very  large  sum  of  money,  somewhere  about 
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$40,000.  The  judgment  debtor,  her  husband,  never  put  any 
money  into  the  business,  nor  had  he  at  any  time  any  interest 
in  it  other  than  as  one  employed  by  the  claimant  to  assist  her, 
as  other  members  of  the  family- — her  son  and  two  daughters — 
had  done:  see  Malzard  v.  Hart  (1897),  27  S.C.R.  at  p.  513. 
“ The  proper  rule  to  be  followed  in  settling  the  form  of  an 
interpleader  issue  is  to  put  into  the  position  of  plaintiff  the 
party  upon  whom  the  substantial  onus  of  proof  should  properly 
rest 'per  Street,  J.,  in  Doran  v.  Toronto  Suspender  Co.  (1890), 
14  P.R.  at  p.  104.  I think  in  this  matter  the  substantial  onus 
of  proof  is  upon  the  execution  creditor  seeking  to  enforce  his 
execution  against  the  goods  of  the  claimant  in  her  possession  at 
the  time  of  seizure. 

1 do  not  think  there  should  be  a direction  to  the  sheriff  to 
sell  the  goods.  The  business  is  a going  concern  in  good  shape, 
though  heavily  indebted.  It  might,  and  probably  would,  be 
ruinous  to  it  to  have  it  sold,  and  such  a probable  result  should 
be  avoided,  if  possible,  unless  harm  should  happen  by  not 
selling  ; and  I do  not  think  that  harm  or  injury  can  happen  to 
the  execution  creditor  by  not  selling.  Nor  should  the  claimant 
be  compelled  to  pay  the  appraised  value  into  Court,  or  give 
security  for  the  payment  thereof.  The  goods  are  in  the 
custody  of  the  sheriff,  and  are  of  such  a character  that  they 
cannot,  nor  are  they  likely  to,  be  made  away  with  or 
depreciated  in  value,  and  there  is  every  reason  to  believe  that 
they  will  be  available  to  answer  the  execution  creditor’s  claim, 
should  he  be  successful  in  the  issue. 

As  to  providing  for  other  execution  creditors,  it  does  not 
appear  that  there  are  any  such,  or  any  desiring  to  make  any 
claim,  and  there  is,  therefore,  no  necessity  for  such  a provision. 

It  was  contended  before  me  by  counsel  for  the  execution 
creditor  that  the  issue  should  not  be  tried  at  Cobourof,  but  at 
Whitby,  the  goods  having  been  seized  in  the  county  of  Ontario. 
Ordinarily,  this  would  be  the  case ; but  it  was  made  to  appear 
that  the  costs  of  trial  at  Cobourg  would  be  very  little  greater 
than  of  trial  at  Whitby,  and  that  the  issue  would  be  quite  as 
conveniently  tried  at  one  place  as  the  otlier  ; but  the  important 
point  to  be  considered  is  as  to  the  time  of  trial.  The  Court  at 
Cobourg  will  be  held  on  the  13th  May,  wliile  at  Whitby  it  will 
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favour  of  an  early  trial  at  Cobourg.  It  must  be  apparent  that 
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the  law,  the  sheriff’s  expenses  and  possession  money  are  running 
on,  and  this  should  be  avoided  as  far  as  possible.  Besides,  the 
business  is  a going  concern,  and  should  not  have  hanging  over 
it  the  doubts  and  uncertainties  of  title  any  longer  than  neces- 
sary ; and  I think  it  but  right  that  a speedy  determination 
of  the  matters  in  issue  should  be  arrived  at,  at  as  early  a date 
as  possible. 

The  execution  creditor  is  shewn  to  be  in  insolvent  circum- 
stances, and  should,  I think,  be  compelled  to  give  security  for 
the  sheriff’s  costs.  Either  party  to  an  interpleader  issue  may 
be  ordered  to  give  security  for  costs:  Swain  v.  Stoddart  (1888), 
12  P.R.  490;  Knickerbocker  Trust  Co.  v.  Webster  (1896), 
17  P.R.  189;  Tomlinson  v.  Land  and  Finanee  Corporation 
(1884),  14  Q.B.D.  539.  And  by  Con.  Rule  1122,  “The  Court 
or  a Judge  may,  in  or  for  the  purposes  of  an  interpleader 
proceeding,  make  all  such  orders  respecting  the  satisfaction  or 
payment  of  any  lien  or  charges  of  the  applicant  and  as  to  costs 
and  all  other  matters  as  may  be  just  and  reasonable.”  It  is 
but  just  and  reasonable,  having  regard  to  the  circumstances  of 
this  matter,  that  the  execution  creditor  should  be  required  to 
give  security  for  the  sheriff’s  costs.  He  is  actively  seeking  to 
enforce  his  claim  to  the  goods  in  the  possession  of  the  claimant 
at  the  time  of  seizure — he  is  a person  in  insolvent  circumstances. 
The  hand  of  the  Court  is  by  Rule  1122  set  free,  and  it  may  use 
its  discretion  whether  security  for  costs  should  be  allowed  or 
not.  I think  this  is  a case  where  such  discretion  should  be 
used,  and  that  it  is  proper  to  use  it,  and  I so  determine. 

The  appeal  is  dismissed  with  costs. 

T.  T.  R. 
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In  Re  Drew  and  McGowan. 


1901 


Will — Life  Estate  with  Power  to  Devise — Covenant  Against  Exercise  of  Power — 
Vendor  and  Purchaser. 


March  4. 


A testator  devised  lands  to  his  widow  for  life  and  then  to  D.  for  life  with  the 
power  to  D.  to  devise  in  fee  : — 

Held  that  the  widow  and  D.  and  the  heirs  of  the  testator  ascertained  at  the 
time  of  his  death  could  make  a good  title  in  fee  simple  to  a purchaser,  who 
should,  however,  be  assured  against  exercise  of  the  power  by  D.’s  covenant : — 
Held,  also,  that  subsequent  words  in  the  will  referring  to  “ that  part  I have 
directed  not  to  be  sold  ” ; did  not  impose  a restriction  on  the  sale,  no 
direction  not  to  sell  beihg  found  in  the  will. 

This  was  a petition  under  the  Vendors  and  Purchasers  Act. 

The  question  raised  is  stated  in  the  judgment  of  Falcon- 
bridge,  C.J.K.B.  before  whom  it  was  argued  on  February  21st, 
1901. 

The  clause  of  the  will  in  question  was  as  follows  : “ The 
house  I live  in  and  eleven  village  lots  in  connection  therewith 
I will  to  my  wife  during  her  lifetime,  or  so  long  as  she  remains 
my  widow,  and  after  her  death  or  marriage  my  son  John  Jacob 
Drew  to  have  the  same  during  his  lifetime  with  power  to  will 
the  same  as  he  may  see  fit.” 

J.  J.  Drew,  the  vendor,  in  person,  contended  that  the  will 
gave  him  a fee  simple:  Re  Winstanley  (1884),  6 O.R.  315;  Re 
Shanaey  & Quinlan  (1897),  28  O.R.  372  ; Re  Bell  (1899),  30 
O.R.  318  ; Wills  Act,  R.S.O.  1897  nh.  128,  sec.  4. 

G.  H.  Watson,  K.C.,  and  H.  C.  Osborne,  for  the  purchaser, 
contended  that  Drew  had  only  a life  estate  with  a mere  power ; 
and  that  the  ultimate  remaindermen,  if  he  did  not  exercise  it, 
were  unascertained  at  the  present  time,  as  they  would  be 
those  who  were  the  testator’s  heirs-at-law  on  Drew’s  death : 
Jarman  on  Wills,  4th  ed.,  vol.  2,  p.  287  ; In  re  Jacksons  Will 
(1879),  13  Ch.  D.  189;  Humble  v.  Bowman  (1877),  47  L.J.  ch. 
at  p.  62  ; Pennock  v.  Pennock  (1871),  L.R.  13  Eq.  144;  Free- 
land V.  Pearson  (1867),  L.R.  3 Eq.  658. 

Drew,  in  reply,  contended  if  the  fee  was  not  in  him,  it 
was  in  himself  and  the  other  heirs  of  the  testator : it  could  not 
be  suspended  as  claimed  ; and  the  deed  to  the  purchaser  from  the 
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the  vendor  would  estop  him  from  any  subsequent  exercise  of  the 
power : Re  Winstanley,  6 O.R.  at  p.  323. 

March  4.  Falconbridge,  C.J.  : — I think  it  is  clear  that  the 
parties  to  the  conveyance  proposed  to  be  given  can  make  a 
perfectly  good  title. 

The  devise  is,  first,  to  the  widow  for  life ; 2nd,  remainder 
for  life  to  John  Jacob  Drew  ; 3rd,  a power  to  J.  J.  Drew  to 
devise  in  fee. 

It  is  competent  for  J.  J.  Drew  to  agree  for  a valuable  con- 
sideration not  to  execute  the  power  : Hnrgt  v.  Hurst  (1852), 
16  Beav.  372  ; Isaac  y.  Hughes  (1870),  L.R.  9 Eq.  191.  I think 
the  conveyance  ought  to  contain  a covenant  by  him  that  he 
will  not  execute  the  power.  This  will  operate  as  a release  of 
it ; see  the  cases  last  cited. 

The  power  being  out  of  the  way,  the  effect  of  the  will  is  to 
leave  the  inheritance  to  descend  to  the  testator’s  heirs,  subject 
to  the  two  estates  for  life. 

The  two  life  tenants  and  the  heirs  of  the  testator  ascer- 
tained at  the  time  of  the  testator’s  death  (see  Bullock  v.  Downes 
(1860),  9 H.L.C.  1,  and  In  re  Ferguson,  Bennett  v.  Coatsworth 
(1897),  24  A.K  61)  have,  therefore,  full  power  to  convey  the 
whole  estate  and  the  purchaser  can  be  assured  against  the 
exercise  of  the  power  to  devise  granted  to  J.  J.  Drew  by  a 
covenant  from  him  not  to  execute  the  power. 

The  reference  in  paragraph  4 of  the  will  to  the  land  here  in 
question  as  “ that  part  I have  directed  not  to  be  sold  ” does  not 
impose  a restriction  on  the  sale.  Those  words  are  to  be  read 
in  reference  to  what  is  found  in  the  will.  No  direction  not  to 
sell  any  part  of  the  land  is  contained  in  tlie  will  beyond  that 
which  is  found  in  the  case  of  every  devise  to  A for  life  with 
remainder  at  A’s  death  to  B for  life.  The  testator  in  every 
such  will  assumes  that  A will  not  sell  and  that  at  his  death  B 
will  take  the  land.  But  this  does  not  restrict  the  sale  by  A 
and  B of  their  estates  so  that  their  assignee,  some  third  person, 
and  not  A or  B,  may  take.  A restriction  upon  sale  is  not  found 
in  this  will  and  it  will  not  be  implied  from  ambiguous  words. 

A.  H.  F.  L. 
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Diamond  Match  Co.  v.  Hawkesbury  Lumber  Co. 

Discovery — Affidavit  on  Production — Documents  Relating  to  Plaintiff's  Title — 

Protection. 

The  plaintiffs’  manager  made  an  affidavit  on  production  of  documents  in  which 
he  objected  to  produce  a certain  agreement  (referred  to  in  the  statement  of 
claim)  between  the  plaintiffs  and  their  assignors  whereby  the  property  in 
question  in  the  action  was  assigned  to  the  plaintiffs,  on  the  ground  that  such 
document  “ relates  exclusively  to  the  title  of  the  plaintiffs  and  to  the  case  of 
the  plaintiffs  in  this  action,  and  not  to  the  case  of  the  defendants,  nor  does 
the  said  document  tend  to  support  the  defendants’  case,  nor  does  it,  to  the 
best  of  my  knowledge,  information,  and  belief,  contain  any  thing  impeaching 
the  case  of  the  plaintiffs  : ” — 

Held,  not  sufficient  to  protect  the  document  from  production. 

Combe  v.  Corporation  of  London  (1842),  1 Y.  & C.C.C.  621,  followed. 

Quilter  v.  Heatly  (1883),  23  Ch.  D.  42,  specially  referred  to. 

An  action  brought  by  the  plaintiffs,  claiming,  under  an 
assignment  from  the  Continental  Match  Company,  certain 
lumber  covered  by  a contract  of  sale,  entered  into  by  the 
defendants  with  the  Continental  Company,  dated  the  7th 
March,  1899,  to  recover  damages  from  the  defendants  for  non- 
delivery of  the  lumber  to  the  plaintiffs,  and  for  conversion  of 
the  lumber,  and  also  for  $7,252,  moneys  paid  by  the  plaintiffs 
to  the  defendants  for  the  lumber. 

The  defendants  in  their  defence  stated  that  prior  to  the  3rd 
March,  1899,  they  had  sold  and  delivered  to  the  Continental 
Company  quantities  of  lumber,  in  respect  and  on  account  of 
which  there  was  due  and  owing  by  the  company  to  the  defen- 
dants on  the  3rd  March,  1899,  a balance  of  $5,296.95  ; that 
such  sales  were  made  under  a contract  subsistino'  between  the 

o 

defendants  and  the  Continenta]  Company  by  which  the  defen- 
dants were  entitled  to  payment  before  delivery  of  any  lumber ; 
that  on  the  3rd  March,  1899,  the  Continental  Company  gave  to 
the  defendants  a further  order  for  lumber  under  the  same 
contract,  and  the  defendants  accepted  such  order  under  the 
terms  of  such  contract,  the  price  to  be  paid  therefor  being 
$7,252 ; that  thereafter  the  shareholders  of  the  Continental 
Company,  in  the  name  of  that  company,  entered  into  an  agree- 
ment with  the  shareliolders  of  the  plaintiff*  company,  in  the 
name  of  that  company,  wliereby  all  the  assets  of  tlie  Con- 
tinental Company  were  transferred  to  and  became  the  property 
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of  the  plaintiffs,  and  in  consideration  thereof  the  shareholders 
of  the  Continental  Company  were  awarded  and  received  certain 
shares  in  the  stock  of  the  plaintiff  company,  and  became 
shareholders  therein ; that  no  provision  was  made  by  the 
agreement  for  the  payment  of  the  sum  of  $5,296.95  then  due 
and  owing  by  the  said  Continental  Company  to  the  defendants, 
and  it  was  one  of  the  objects  and  the  design  of  the  parties  to 
the  agreement  to  hinder,  defeat,  and  delay  the  defendants  from 
obtaining  payment  of  the  amount  of  such  indebtedness. 

The  statement  of  defence  then  proceeded  to  allege  that  the 
parties  to  the  agreement,  while  combining  together  to  hinder, 
defeat,  and  delay  the  payment  of  such  indebtedness,  were 
desirous  of  obtaining  for  the  plaintiffs  the  lumber  claimed  by 
them  in  this  action,  and  the  full  benefit  and  advantage  of  the 
contract  sued  on,  and  in  order  to  attain  this  end  these  parties 
caused  a further  agreement  to  be  entered  into  between  the 
plaintiff  company  and  the  Continental  Company  whereby  the 
rights  and  interests  of  the  lastly  mentioned  company,  in  so  far 
as  they  related  to  the  purchase  of  the  lastly  mentioned  lumber, 
were  assigned  and  transferred  to  the  plaintiff  company,  and 
thereafter  the  parties  caused  the  invoice  for  the  lastly  mentioned 
lumber,  which  the  Continental  Company  had  received,  to  be 
handed  over  to  the  plaintiff  company,  and  caused  a cheque  for 
the  price  of  the  lumber,  $7,252,  to  be  sent  to  the  defendants, 
which  sum  was  placed  by  the  defendants  to  the  credit  of  the 
Continental  Company,  of  which  the  plaintiffs  were  aware, 
and  thereupon  set  up  the  claim  that  the  lastly  mentioned 
lumber  had  been  paid  for  by  the  plaintiffs,  and  that  the 
plaintiffs,  by  reason  of  such  payment,  were  entitled  to 
delivery  of  such  lastly  mentioned  lumber,  without  regard  to  the 
indebtedness  of  $5,296.95,  and  without  regard  to  and  notwith- 
standing the  right  of  the  defendants  under  the  contract  to 
retain  such  lumber  until  such  indebtedness  had  been  paid,  and 
without  regard  to  and  notwithstanding  the  lien  and  charge 
wliich  the  defendants  had  on  such  lumber  for  the  payment  of 
that  sum. 

Tlie  defendants  served  an  order  to  produce  upon  the  plain- 
tiffs, and  thereupon  the  plaintiffs’  general  manager  made  an 
affidavit  on  production,  and  in  it  objected  to  produce,  among 


ONTARIO  LAW  REPORTS. 


579 


other  papers,  the  agreement  between  the  Continental  Company 
and  the  plaintiffs  assigning  to  the  latter  the  pine  ends  and 
match  blocks  in  question  in  this  action,  on  the  ground,  set  forth 
in  the  affidavit,  ‘‘  that  it  relates  exclusively  to  the  title  of  the 
plaintiffs  and  to  the  case  of  the  plaintiffs  in  this  action,  and  not 
to  the  case  of  the  defendants,  nor  does  the  said  document  tend 
to  support  the  defendants’  case,  nor  does  it,  to  the  best  of  my 
knowledge,  information,  and  belief,  contain  anything  impeach- 
ing the  case  of  the  plaintiffs.” 

The  defendants  moved  for  an  order  for  a better  affidavit  on 
production  or  for  an  order  for  the  production  of  this  agreement. 

The  motion  was  heard  by  Mr.  Winchester,  the  Master  in 
Chambers,  on  the  11th  April,  1901. 

W.  E.  Middleton,  for  the  defendants. 

G L.  Smith,  for  the  plaintiffs. 

April  12.  The  Master  in  Chambers: — In  Combe  y.  Cor- 
poration of  London  (1842),  1 Y.  & C.C.C.  631,  it  was  held, 
that  to  protect  a party  from  the  discovery  or  production  of  a 
document  relating  to  the  subject  in  dispute,  it  is  not  sufficient 
that  it  should  be  evidence  of  his  title,  or  contain  evidence  which 
he  intends  or  is  entitled  to  use  in  support  of  his  case ; it  must 
contain  no  matter  supporting  his  opponent’s  title  or  his  oppon- 
ent’s case,  or  impeaching  his  own,  and  the  party  must  aver, 
with  a reasonable  degree  of  distinctness,  that  the  document 
does  contain  no  such  matter.  In  that  case  the  defendants,  in 
stating  the  grounds  of  objection  to  the  discovery  asked  for, 
denied,  “ to  the  best  of  their  knowledge,  information,  and 
belief,”  that  the  books  of  account,  if  produced,  would  disclose 
what  was  contended  for  by  the  plaintiff  Vice-Chancellor 
Knight  Bruce,  at  p.  650,  said  : “To  protect  a defendant  from 
the  discovery  or  production  of  a document,  relating  to  the 
subject  of  dispute,  it  is  not  sufficient  that  it  should  be  evidence 
of  his  title,  or  contain  evidence  that  he  intends  and  is  entitled 
to  use  in  support  of  his  case.  It  may  also  be  of  a similar 
character  with  regard  to^the  plaintiff’s  case,  either  in  a directly 
affirmative  manner,  orj^by  exhibiting  matter  at  variance  with 
the  defence,  or  tending  to  [impeach  it.  . . If  it  be  with 
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distinctness  and  positiveness  stated  in  an  answer,  that  a docu- 
ment forms  or  supports  the  defendant’s  title,  and  is  intended  to 
be,  or  may  be,  used  by  him  in  evidence  accordingly,  and  does 
not  contain  anything  impeaching  his  defence,  or  forming  or 
supporting  the  plaintiff’s  title,  or  the  plaintiff’s  case ; that 
document  is,  I conceive,  protected  from  production,  unless  the 
Court  sees,  upon  the  answer  itself,  that  the  defendant 
erroneously  represents  or  misconceives  its  nature.  But  where 
it  is  consistent  with  the  answer  that  the  document  may  form 
the  plaintiff*’s  title,  or  part  of  it,  may  contain  matter  supporting 
the  plaintiff’s  title,  or  the  plaintiff’s  case,  or  may  contain  matter 
impeaching  the  defence,  then,  I apprehend,  the  document  is  not 
protected ; nor,  I apprehend,  is  it  protected,  if  the  character 
ascribed  to  it  by  the  defendant  is  not  averred  by  him  with  a 
reasonable  and  sufficient  degree  of  positiveness  and  distinct- 
ness.” Referring  to  the  answer  of  the  defendants,  he  said  (p. 
652):  ‘‘I  cannot  find  a positive  statement  anywhere  that  their 
whole  contents  are  merely  and  exclusively  matter  of  evidence 
in  support  of  the  defendants’  case,  or  irrelevant  to  that  of  the 
plaintiffs ; nor  can  I discover  an  averment  that  any  person, 
who  has  examined  these  documents,  has  positively  stated,  or 
can  positively  state,  that  their  whole  contents  are  so.”  And 
subsequently  he  referred  to  the  denial  by  the  defendants,  “ but 
only  according  to  the  ‘ best  of  their  knowledge,  information, 
and  belief,’  ” and  he  held  that  was  not  sufficient  to  entitle  them 
to  the  protection  they  had  asked. 

This  case  has  been  followed  in  Attorney -General  v.  Emer- 
son (1882),  10  Q.B.l).  191,  and  Frankenstein  v.  Gavins  Cycle 
Cleaning  and  Insurance  Co.,  [1897]  2 Q.B.  62. 

In  the  present  case  the  affidavit  is  not  more  positive  than 
the  answer  was  in  Combe  v.  Corporation  of  London,  and  the 
assignment  may  contain  something  impeaching  the  plaintiff’s 
title  or  the  plaintiff’s  case,  or  forming  or  supporting  the 
defence ; and,  following  the  decision  in  that  case,  the  order  will 
go  for  the  production  of  the  assignment  in  question.  Costs  to 
the  defendants  in  any  event. 

The  plaintiffs  appealed  from  tliis  decision,  and  tlieir  appeal 
was  lieard  by  MacMahon,  J.,  in  Cliambers,  at  Ottawa,  on  the 
4th  May,  1901. 
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J,  F.  Orde,  for  the  plaintiffs. 

J.  Christie,  for  the  defendants. 


May  7.  MacMahon,  J. : — For  the  reasons  stated  by  the 
learned  Master  in  Chambers  in  his  written  judgment  ordering 
the  production  of  the  contract  between  the  Continental  Match 
Company,  and  the  plaintiff  company,  the  appeal  from  the  order 
made  by  him  must  be  dismissed. 

The  document  in  question  is  referred  to  in  the  plaintiffs’ 
statement  of  claim,  and,  in  addition  to  the  cases  cited  in  the 
judgment  of  the  learned  Master  in  Chambers,  I would  refer  to 
the  observations  of  Jessel,  M.R.,  in  Quitter  v.  Heatly  (1883),  23 
Ch.D.  42,  at  p.  48,  and  of  Lindley,  L.J.,  at  pp.  49  and  50. 

The  appeal  must  be  dismissed  with  costs  in  the  cause  to  the 
defendants. 

T.  T.  R. 

[See  Griffin  v.  Faivhes  (1897),  17  P.R.  540.— Rep.] 


RoURK  V.  WiEDENBACH  ET  AL. 


Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of  Action — Rule  162  (e). 

The  plaintiff  sued  two  defendants,  one  of  whom,  O.,  lived  in  the  Province  of 
Quebec,  for  conversion  of  a picture.  The  other  defendant,  W.,  as  the 
plaintiff  stated,  in  breach  of  an  agreement  with  the  plaintiff  in  Ontario, 
delivered  the  picture  to  O.  in  Quebec,  and  O.  wrongfully  held  it  there.  O. 
stated  on  affidavit  that  W.  pledged  the  picture  to  him  in  Quebec,  lawfully 
and  in  good  faith,  for  money  lent,  and  denied  having  any  other  dealings  as 
to  the  picture,  or  any  dealings  whatever  in  Ontario  : — 

Held,  that  the  cause  of  action,  if  any,  against  O.  did  not  come  within  the 
terms  of  Rule  162  (e),  and  therefore  service  of  the  writ  of  summons  upon  him 
out  of  the  jurisdiction  should  not  be  permitted. 

An  appeal  by  the  plaintiff  from  an  order  of  one  of  the  local 
Judges  at  Ottawa  dismissing  a motion  by  the  plaintiff  for  an 
order  permitting  service  of  the  writ  of  summons  upon  the 
defendant  Ogilvy  to  be  effected  at  the  city  of  Montreal,  in  the 
Province  of  Quebec,  where  he  resided. 

Notice  of  the  plaintiff’s  motion  before  the  local  Judge  was 
given  to  the  defendant  Ogilvy,  who  opposed  it  by  counsel. 

38 — VOL.  I.  O.L.R. 
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Such  an  order  is  usually  applied  for  ex  parte,  but  in  this  action 
a previous  ex  parte  order  and  the  writ  of  summons  and  service 
of  it  had  been  set  aside,  upon  motion  of  the  defendant  Ogilvy, 
for  irregularity,  after  which  the  plaintiff  had  amended  pursuant 
to  .leave,  and  again  sought  permission  to  serve  the  writ 
abroad.  The  motion  was  dismissed  by  the  local  Judge  on  the 
ground  that  the  cause  of  action  did  not  come  within  Rule 
162  (1),  providing  that  “service  out  of  Ontario  of  a writ  or 
notice  of  a writ  may  be  allowed  by  the  Court  or  a Judge  when- 
ever : — ...(e)  the  action  is  founded  on  a breach  within 

Ontario  of  a contract  wherever  made,  which  is  to  be  performed  ‘ 
within  Ontario,  or  on  a tort  committed  therein.” 

The  facts  are  stated  in  the  judgment. 


The  appeal  was  heard  by  Boyd,  C.,  in  Chambers,  at  Ottawa, 
on  the  3rd  May,  1901. 

(Edward  Mahon,  for  the  plaintiff 

J.  F.  Orde,  for  the  defendant  Ogilvy. 

May  6.  Boyd,  C.  : — The  plaintiff’s  statement  of  claim  seeks 
damages  and  costs  against  both  defendants  for  the  alleged 
conversion  of  a valuable  picture.  The  plaintiff  states  that  the 
picture  was  obtained  by  the  defendant  Wiedenbach  from  the 
plaintiff  under  agreement  that  he  should  exhibit  the  same  for  a 
short  time  and  then  return  it  to  the  plaintiff  at  the  city  of 
Ottawa.  But,  in  contravention  of  this,  Wiedenbach  delivered 
the  picture  to  the  defendant  Ogilvy  as  his  agent,  who  wrong- 
fully holds  possession  of  it  against  the  plaintiff 

It  appears  that  the  defendant  Ogilvy  is  resident  in  Mon- 
treal, where  he  holds  the  picture  received  from  Wiedenbach, 
and  the  plaintiff  seeks  to  get  an  order  to  serve  the  writ  on 
Ogilvy,  on  the  ground  that  the  action  is  founded  on  a breach 
within  Ontario  of  a contract  made  and  to  be  performed  within 
the  Province. 

The  plaintiff  in  his  affidavit  states  that  Wiedenbach’s  breach 
of  contract  took  place  at  Ottawa,  where  he  was  resident,  and 
that  Ogilvy,  by  arrangement  with  his  co-defendant,  wrongfully 
took  and  holds  possession  of  the  picture,  by  direction  of 
Wiedenbach,  and  he  charges  that  the  defendants  are  or  were  in 
co-partnership  in  reference  to  the  transaction. 
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In  a later  affidavit  the  plaintiff  says  that  Wiedenbach,  in 
breach  of  his  agreement,  did  not  return  the  picture,  but 
delivered  the  same  to  his  co-defendant,  who  was  then  well 
aware  that  Wiedenbach  was  not  the  owner,  and  that  there  was 
a pretended  agreement  between  the  two  defendants  by  which 
the  picture  was  pretended  to  be  held  in  pledge  by  Ogilvy. 

The  defendant  Ogilvy  makes  affidavit  in  which  it  is  said 
that  on  the  9th  October,  1899,  the  picture  in  question  was 
pledged  to  him  by  Wiedenbach  at  the  city  of  Montreal  in  good 
faith  and  in  accordance  with  the  laws  of  the  Province  of 
Quebec  for  an  advance  of  $30  then  made  to  him,  and  on  the 
13th  October  a further  advance  of  $5  was  made  on  the  said 
picture,  and  he  verifies  the  writing  or  receipt  given  to  him  by 
his  co-defendant  at  that  time.  He  negatives  having  any  other 
dealings  with  his  co-defendant,  and  says  that  he  had  no 
dealings  with  him  as  to  this  picture  in  Ontario. 

Having  regard  to  the  vague  affidavits  of  the  plaintiff  and 
the  positive  affirmations  of  the  defendant,  who  speaks  of  his 
personal  knowledge — and  he  has  not  been  examined,  so  as  in 
any  way  to  detract  from  the  weight  of  his  affidavit — I must 
regard  the  transaction  as  one  of  conversion  by  Wiedenbach, 
begun  by  the  removal  of  the  picture  from  Ontario,  and  con- 
tinued in  the  Province  of  Quebec  by  delivery  of  the  picture  to 
his  co-defendant.  But,  besides  this,  there  was  then  and 
thereafter  an  independent  transaction  between  the  co-defen- 
dants by  which  the  defendant  Ogilvy  became  holder  of  the 
picture  as  security  for  money  advanced.  It  was  agreed  that 
the  only  Rule  which  could  be  applicable  was  162  (e),  providing 
for  service  out  of  Ontario  when  the  contract  is  founded  on  a 
breach  within  Ontario  of  a contract,  wherever  made,  which  is 
to  be  performed  within  Ontario  (or  a tort  committed  therein). 

If  Ogilvy  knew  the  terms  on  which  Wiedenbach  held  the 
picture,  it  may  be  he  was  guilty  of  a tort  in  advancing  money 
upon  it,  but  that  was  done  in  Quebec.  If  he  did  not  know  of 
the  terms,  he  may  be  able  to  hold  as  against  the  claim  of  the 
plaintiff  till  he  is  paid  his  outlay,  which  he  offered  to  receive 
from  the  plaintiff  during  the  argument. 

On  the  contract  part  of  the  Rule  it  is  evident  that  the  only 
contract  of  which  there  is  a breach  was  that  between  the 
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plaintiff  and  Wiedenbach.  There  were  no  contractual  relations 
between  the  plaintiff  and  Ogilvy,  and  on  the  affidavits  there  is 
no  nexus  established  between  the  co-defendants  which  would 
implicate  Ogilvy  in  the  contract  with  the  plaintiff.  But,  even 
if  he  were  so  implicated,  the  alleged  breach,  so  far  as  he  is 
concerned,  was  in  Quebec,  and  not  in  Ontario. 

I find  no  good  reason,  therefore,  for  making  any  other  order 
than  one  affirming  that  of  the  learned  local  Judge,  with  costs 
(to  be  charged  against  the  picture  as  to  the  plaintiff). 

T.  T.  R. 


[DIVISIONAL  COURT.] 

Ke  Separate  Schools  Act. 


Schools — Separate  Schools — Withdrawal  of  Supporter — Continuance  oj  Liability. 

Property  which  was  owned  by  a separate  school  supporter  and  so  assessed  for 
rates  imposed  under  by-laws  passed  before  the  time  of  the  withdrawal  of  his 
support  does  not  remain  liable  for  such  rates  in  the  future,  unless  the  pro- 
perty is  still  owned  by  him  at  the  time  of  each  assessment,  and  he  resides  in 
the  section. 

But  the  ratepayer  who  was  such  when  a loan  was  effected  remains  liable  for 
future  assessments  to  the  extent  of  the  ratable  property  he  possesses,  so  long 
as  he  is  resident  within  the  school  district. 

Stated  case.  The  facts  appear  in  the  judgment  of  Fergu- 
son, J. 

The  case  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Ferguson  and  Meredith,  JJ.,  on  the  11th  June, 
1900. 

J.  R.  Cartwright,  K.C.,  for  the  Minister  of  Education. 

May  6.  Ferguson,  J. : — This  is  a case  submitted  by 
the  Minister  of  Education  under  the  provisions  of  sub-sec.  6 of 
sec.  6 of  the  Education  Department  Act,  R.S.O.  1897  ch.  291. 

The  case  sets  forth  the  provisions  of  sec.  42,  sub-secs.  1 and 
5,  of  R.S.O.  1897  ch.  294,  the  Separate  Scliools  Act,  and  sec.  47, 
sub-secs.  1 and  2,  of  the  same  Act,  and  asks  Dvo  (piestions  : — 
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Question  1 : — Does  property  which  was  owned  by  a separate 
school  supporter  and  so  assessed  remain  liable  for  rates  for  the 
support  of  separate  schools,  or  separate  school  libraries,  or  for 
the  erection  of  any  separate  school-house,  imposed  under  by- 
laws passed  before  the  time  at  which  the  separate  school 
supporter  has  withdrawn  his  support  from  the  separate  school  ? 

Question  2 : — If  the  property  does  not  remain  liable  in  the 
case  mentioned  in  the  preceding  question,  is  the  person  who  has 
withdrawn  his  support  personally  liable  ? 

The  by-laws  mentioned  in  the  first  question  above  are  by- 
laws which  the  trustees  of  a separate  school  are  empowered  to 
enact  in  the  exercise  of  their  borrowing  powers:  see  sec.  61  of 
the  Act. 

The  principal  money  representing  any  sum  so  borrowed 
may,  in  the  mortgage  or  other  instrument  securing  the  repay- 
ment thereof,  be  made  payable  in  annual  or  other  instalments, 
with  or  without  interest,  and  the  trustees,  in  addition  to  any 
other  rates  they  may  levy  in  any  one  year,  have  power  and 
authority  to  levy  and  collect  such  further  sum  or  sums  as  in 
each  year  may  be  requisite  for  paying  all  principal  and  interest 
falling  due  in  such  year  under  the  terms  of  the  mortgage  or 
other  instrument,  and  these  sums  are  to  be  levied  and  collected 
in  each  year  in  the  same  manner  and  form,  and  from  the  like 
persons  and  property  by,  from,  upon,  or  out  of  which  other 
separate  school  rates  may  now  be  levied  and  collected : sub-sec. 
2 of  sec.  61. 

The  provisions  of  sec.  47  of  the  present  Act,  set  forth  as 
aforesaid  in  the  case  submitted,  were,  as  it  appears,  first  enacted 
by  26  Viet.  ch.  5,  sec.  18.  This  was  entitled  ‘‘An  Act  to  Restore 
to  Roman  Catholics  in  Upper  Canada  certain  rights  in  respect 
to  Separate  Schools.” 

The  provisions  of  sec.  61  of  the  present  Act,  the  section 
that  gives  the  borrowing  power  to  the  trustees,  were,  as  it 
appears,  first  enacted  by  42  Viet,  ch  34,  sec.  24  (O.)  This  was 
an  Act  respecting  Public,  Separate,  and  High  Schools.  The 
provisions  of  the  present  sec.  47  had  been  many  years  in  force 
when  the  provisions  of  sec.  61  of  the  present  Act  were  first 
enacted,  and  were  in  force  as  law  at  the  time  of  this  latter 
enactment.  The  present  sec.  61  provides,  amongst  other  things. 
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(1)  that  any  ratepayer  who  was  a separate  school  supporter  at 
the  time  when  the  loan  was  effected  on  the  security  of  the  rates 
or  property  shall,  while  resident  within  the  section  or  munici- 
pality within  which  the  separate  school  is  situate,  continue  to  be 
liable  for  the  rate  to  be  levied  for  the  repayment  of  the  loan. 

Section  47  is  the  earlier  enactment  of  the  two.  It  enables 
a Roman  Catholic  to  withdraw  his  support  from  a separate 
school  in  the  manner  prescribed,  and  provides  that  such  with- 
drawal shall  not  exempt  him  from  the  payment  of  any  rate  for 
the  support  of  separate  schools,  or  separate  school  libraries,  or 
for  the  erection  of  a separate  school-house,  imposed  before  the 
time  of  his  so  withdrawing.  This  is  what  may  be  called  a 
general  enactment. 

The  provision  of  sec.  61  that  I have  above  quoted  is  a 
particular  and  specific  enactment  applying  in  terms  to  any  rate- 
payer who  was  a separate  school  supporter  at  the  time  when 
the  loan  was  effected,  and  to  this  provision  full  effect  must  be 
given  notwithstanding  the^  general  provisions  of  the  earlier 
enactment,  sec.  47. 

The  two  questions  asked  may  then,  I think,  be  properly 
answered  in  this  way  : — 

If  the  Roman  Catholic  withdrawing  his  support  from  a 
separate  school  was  not  a ratepayer  who  was  a separate  school 
supporter  at  the  time  when  the  loan  was  effected  pursuant  to 
the  provisions  of  the  by-law,  he  may  withdraw  and  remain 
liable  only  in  respect  of  rates  imposed  before  the  time  of  his 
withdrawing.  If,  however,  the  Roman  Catholic  withdrawing 
his  support  from  a separate  school  was  a ratepayer  who  was  a 
separate  school  supporter  at  the  time  when  the  loan  was  effected 
upon  the  security  of  the  rates  or  property,  he  is  liable,  so  long 
as  he  resides  in  the  school  section  or  municipality  within  which 
the  separate  school  is  situated,  notwithstanding  his  withdrawal 
of  his  support  from  such  school,  for  the  rates  to  be  levied  for 
the  repayment  of  the  loan,  such  rates  to  be  imposed  upon  the 
property  owned  by  him  at  the  time  of  tlieir  imposition.  But 
property  assessed  as  stated  in  question  I does  not  remain  liable 
to  such  rates  unless  it  remains  the  property  of  the  Roman 
Catholic  so  withdrawing  his  support,  and  he  continues  to  reside, 
or  is  resident,  in  the  school  section  or  municipality  in  which  the 
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school  is  situated.  There  is  no  continuing  charge  or  lien  upon 
such  property  by  reason  of  the  by-law  and  assessment  mentioned 
in  question  1.  There  is  no  ‘'personal  liability”  beyond  that 
which  may  arise  by  reason  of  the  imposition  of  rates  as  afore- 
said. 
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Boyd,  C.  : — The  first  question,  as  to  “rates  imposed  under  by- 
laws,” is  to  be  considered  with  reference  to  sec.  61  of  the  Separate 
Schools  Act  rather  thamwith  reference  to  sec.  47.  This  sec.  47 
is  limited  to  yearly  rates  under  the  general  law  as  to  annual 
assessments  for  current  expenses,  etc.,  and  the  other  section,  61, 
refers  to  special  rates  imposed  and  levied  under  the  sanction  of 
a borrowing  by-law. 

in  either  case  the  rate  is  assessed  in  respect  of  and  levied 
upon  the  real  and  personal  property  owned  by  the  person  sub- 
ject to  assessment  in  each  year.  The  rate  to  be  levied  under 
the  provisions  of  the  by-law  does  not  form  a continuing  lien  on 
the  land  or  property  owned  by  the  separate  school  supporter  at 
the  time  when  the  loan  was  effected.  He  may  sell  his  land,  and 
if  he  is  not  the  owner  of  such  land  at  the  time  of  the  yearly 
assessment,  no  rate  can  be  imposed  on  him  in  respect  of  the 
land.  The  measure  of  his  liability  is  based  upon  the  amount 
and  value  of  his  assessable  property  for  the  current  year. 

Under  sec.  47  the  separate  school  supporter  who  gives  notice 
to  withdraw  his  support  as  provided  by  the  statute  may  be 
relieved  as  to  future  rates,  but  is  not  exempt  from  any  rate 
imposed  for  the  year  before  the  time  of  his  withdrawal. 

In  the  case  of  rates  levied  under  sec.  61  for  the  repayment 
of  a loan,  the  separate  school  supporter  cannot  relieve  himself 
by  giving  notice  that  he  withdraws  his  support — but  he  remains 
liable  during  the  currency  of  the  by-law,  unless  he  ceases  to  be 
resident  within  the  particular  section  or  municipality  within 
which  the  separate  school  is  situate. 

Answer  to  1 : Property  which  was  owned  by  the  separate 
school  supporter  and  so  assessed  for  rates  imposed  under  by- 
laws passed  before  the  time  when  the  separate  school  supporter 
has  withdrawn  his  support  does  not  remain  liable  for  such  rates 
in  the  future,  unless  the  property  is  still  owned  by  him  at  the 
time  of  each  assessment,  and  he  resides  in  the  section. 
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But,  in  answer  to  2,  the  attempt  to  withdraw  from  pay- 
ments under  sec.  61  is  nugatory,  and  the  ratepayer  who  was 
such  when  the  loan  was  effected  remains  liable  for  future 
assessments  to  the  extent  of  the  ratable  property  he  pos- 
sesses, so  long  as  he  is  resident  within  the  school  district. 


Meredith,  J.  : — The  by-law,  which  has  been  put  in  since 
the  argument,*  makes  these  questions  intelligible.  It  brings 
the  case  plainly  within  the  provisions  of  the  61st  section  of  the 
Act.  It  is  a case  of  money  borrowed,  and  to  be  repaid,  under, 
and  in  conformity  to,  these  provisions. 

And  that  being  so,  the  section  itself  answers  the  questions 
in  these  words: — 

“ . . . and  any  ratepayer  who  was  a separate  school 

supporter  at  the  time  when  the  loan  was  effected  . . . shall, 
while  resident  within  the  section  or  municipality  within  which 
the  separate  school  is  situate,  continue  to  be  liable  for  the 
rate  to  be  levied  for  the  repayment  of  the  loan.” 

* The  by-law  referred  to  above  was  one  passed  by  the  Board  of  Trustees  of 
the  Roman  Catholic  Separate  Schools  for  the  village  of  Hintonburgh  to  raise  by 
way  of  loan  the  sum  of  $4,000.  It  recited  that  that  sum  was  required  to  pay 
for  a school  site,  school  buildings,  and  out-buildings  in  the  village  ,*  that  it 
would  be  necessary  to  raise  $400  annually  for  the  payment  of  the  loan  and 
interest  ; and  that  the  board  had  no  other  debts.  And  it  enacted  that  it 
should  be  lawful  for  the  chairman  of  the  board  to  raise  by  way  of  loan  from 
any  person  or  persons  who  might  be  willing  to  advance  the  same  upon 
the  credit  of  the  debentures  thereinafter  mentioned  the  sum  of  $4,000  ; that  it 
should  be  lawful  for  the  board  to  cause  any  number  of  debentures  to  be  made 
for  such  sums  of  money  as  might  be  required,  not  less  than  $100  each,  and 
not  exceeding  in  aggregate  $4,000  ; that  such  debentures  should  have  the  effect 
and  be  in  the  form  declared  by  the  Separate  Schools  Act ; that  such  deben- 
tures should  be  made  payable  in  twenty  years  at  furthest,  at  a place  named, 
and  should  have  attached  to*  them  coupons  for  the  payment  of  the  half-yearly 
interest  ; that  such  debentures  should  bear  interest  at  five  per  cent.  ; that 
thereafter  and  during  the  currency  of  the  debentures  there  should  be  included 
in  the  yearly  separate  school  rate  of  the  board  the  sum  of  $ for  the  purpose 
of  providing  for  the  payment  of  $ to  pay  the  yearly  interest  during  the 
currency  of  the  debentures,  and  also  for  providing  for  the  specific  sum  of  $ 
to  be  realized  annually  for  the  payment  of  the  principal  of  the  debentures, 
which  specific  sum  should  be  sufficient,  with  the  estimated  interest  on  the 
investments  thereof,  to  discharge  the  debt  when  payable,  and  which  specific 
annual  sum,  with  the  interest  on  the  investment  thereof,  should  be  called  “the 
sinking  fund,”  etc.,  etc. 
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There  is  nothing  in  these  words  creating  any  charge  upon 
the  ratepayer’s  property,  nothing  to  prevent  him  parting  with 
it  when  and  as  he  may  see  fit ; it  would  be  extraordinary  if 
there  were;  though  by  sec.  70  (3)  of  the  Public  Schools  Act, 
taxable  property  in  a school  section  at  the  time  when  a loan  is 
effected,  continues  under  that  section  liable  for  the  rate  which 
may  be  levied  for  its  repayment,  notwithstanding  a change  in 
the  boundaries  of  that  school  section : but  that,  of  course,  is  a 
different  case;  it  goes,  however,  to  shew  in  what  terms  lands  are 
affected,  by  legislation  of  this  character,  when  the  Legislature 
intends  that  they  shall  be. 

The  property,  therefore,  does  not  remain  liable,  if  the 
ratepayer  part  with  it. 

And  does  not,  under  the  section,  and  against  his  will  and 
withdrawal,  remain  liable  while  the  ratepayer  is  resident 
without  ‘The  section  or  municipality.” 

But  the  ratepayer  remains  liable,  for  the  rates  to  be 
levied  while  so  resident : that  is,  he  remains  liable  for  them 
in  respect  of  his  assessable  property,  for  no  taxes,  ordinarily 
speaking,  can  be  imposed  except  in  respect  of  property  duly 
assessed  for  that  purpose. 

Section  47  of  the  Act  cannot  enlarge  such  liability.  If  it 
did,  there  would  have  been  no  object  in  enacting  the  words  in 
the  61st  section  which  I have  quoted,  as  they  were  enacted 
some  years  after  the  enactment  of  the  47th  section. 

The  “rates”  “imposed,”  mentioned  in  sub-sec.  (2)  of  sec.  47, 
are  the  annual  rates  for  school  purposes,  which  are  imposed, 
levied,  and  collected  as  provided  for  in  sec.  55,  or  in  sec.  58. 

The  repayments  provided  for  in  the  by-law,  in  conformity 
with  the  statutes,  are  not  “ rates.”  There  can  be  no  rate 
ascertained  and  fixed  until  the  number  of  separate  school  sup- 
porters, and  the  assessed  value  of  their  property,  are  ascertained, 
annually. 

These  sums  are  to  be  annually  levied  and  collected  by  a 
special  rate  which  can  then  only  be  ascertained,  and  may 
change  each  year ; and  they  can  become  rates,  in  the  sense  of 
taxes,  only  when  the  amount,  for  which  each  ratepayer  is  liable, 
is  ascertained,  and  cannot  be  imposed,  upon  the  ratepayer, 
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before  the  annual  by-law  fixing  the  rate  is  passed,  or  before 
they  are  set  down  in  the  collector’s  roll,  as  the  statute  requires. 

So  that  neither  section  prevents  a separate  school  supporter 
changing,  at  any  time,  as  provided  for  in  sec.  47,  but  he  can- 
not thereby  evade  or  avoid  payment  of  any  rate,  for  the 
support  of  separate  schools,  or  separate  school  libraries,  or  for 
the  erection  of  a separate  school  house,  imposed,  as  I have 
mentioned,  before  the  time  of  his  changing ; nor,  if  he  reside  in 
the  municipality,  and  be  duly  assessed  in  respect  of  property 
within  the  section,  can  he  evade  or  avoid  payment  of  the 
special  rates  for  the  repayment  of  the  loan  under  sec.  61,  if 
duly  taxed  in  respect  of  it. 

E.  B.  B. 


McGuire  v.  Corry  et  al. 


Appeal — Extension  of  Time  for — Application  to  Opposite  Solicitor — Unreasonable 

T erms — Costs. 

Where  the  respondent’s  solicitor  refused,  except  upon  more  stringent  terms 
than  the  Court  would  impose,  to  extend  the  time  for  delivery  by  the  appel- 
lant of  the  draft  appeal  case  and  reasons  of  appeal,  and  the  appellant, 
declining  to  accept  the  terms,  moved  before  a Judge  of  the  Court  of  Appeal 
and  obtained  an  order  extending  the  time,  the  costs  of  such  motion  were 
made  costs  to  the  appellant  in  the  appeal. 

Motion  by  the  appellants  (defendants)  for  an  order  extend- 
ing the  time  for  delivering  the  reasons  of  appeal  until  such  time 
as  the  appellants  should  be  able  to  obtain  a transcript  of  the 
notes  of  the  evidence  taken  at  the  trial. 

The  action  was  to  recover  damages  under  the  Workmen’s 
Compensation  for  Injuries  Act.  The  trial  took  place  before 
Lount,  J.,  and  a jury,  at  the  Peterborough  Spring  Sittings,  1901, 
and  judgment  was  given  on  the  29th  March  for  the  respondent 
(plaintiff)  for  $500  and  costs. 

Notice  of  intention  to  appeal  to  the  Court  of  Appeal  was 
served  by  the  appellants  on  the  respondent’s  solicitor  on  the 
25th  April,  1901,  and  security  was  given  two  days  later. 
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One  of  the  solicitors  for  the  appellants  made  an  affidavit  on 
the  30th  April,  1901,  in  which  he  stated  that  he  had  proceeded 
as  expeditiously  as  possible  to  procure  the  notes  of  the  evidence, 
and  had  been  informed  by  the  stenographer  that  he  would  not 
be  able  to  transcribe  them  for  a considerable  length  of  time,  and 
that  he  would  not  be  able  to  transcribe  the  notes  of  the  Judge’s 
charge  before  the  8th  May,  1901 ; that  the  deponent  would  be 
unable  properly  to  prepare  the  reasons  of  appeal  until  he  should 
receive  the  transcript  of  the  notes  of  the  Judge’s  charge,  and  it 
would  be  desirable  also  to  have  the  notes  of  the  evidence ; that  the 
deponent  on  the  29th  April,  1901,  requested  the  solicitor  for  the 
respondent  to  extend  the  time  for  serving  the  reasons  of  appeal 
until  the  4th  May,  1901,  but  the  latter  solicitor  refused  to  agree 
to  any  extension  except  upon  the  terms  that  the  reasons  should 
be  delivered  not  later  than  the  3rd  May,  1901,  and  that  in 
default  the  appeal  should  be  considered  abandoned  and  the 
respondent  be  at  liberty  to  proceed  under  the  judgment ; not- 
withstanding that  the  deponent  undertook  to  set  the  appeal 
down  for  the  ensuing  sitting  of  the  Court  of  Appeal  (com- 
mencing on  the  14th  May,  1901),  and  called  the  attention  of  the 
respondent’s  solicitor  to  the  case  of  Bodine  v.Howe  (1901),  now 
reported  1 O.L.R.  208. 

The  following  Rules  are  applicable  : — 

799.  (1)  The  appeal  shall  be  commenced  by  a notice  of 
intention  to  appeal  . 

(2)  The  notice  shall  be  filed  . . . and  . . . served 
. . . within  one  month  after  the  date  of  the  judgment  . . . 
complained  of,  unless  otherwise  ordered. 

800.  The  appeal  shall  be  set  down  to  be  heard  for,  at  latest, 

the  first  day  of  the  first  sittings  of  the  Court  of  Appeal  which 
commences  after  the  expiration  of  6 weeks  from  the  date  of 
the  judgment  . . complained  of,  unless  otherwise  ordered.  . . 

801.  — (1)  At  the  time  of  serving  the  notice  of  intention  to 
appeal,  or  within  4 days  thereafter,  or  within  such  further 
time  as  the  Court  of  Appeal  or  a Judge  thereof  may  allow,  the 
appellant  shall  serve  the  respondent  with  a draft  of  the  appeal 
case  or  book  as  proposed  by  the  appellant,  together  with  his 
reasons  of  appeal. 
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Notice  of  this  motion  was  served  upon  the  respondent’s 
solicitor  on  the  1st  May,  1901,  returnable  (by  special  leave)  on 
the  3rd  May,  1901,  and  was  heard  on  that  day  by  Moss,  J.A., 
in  Chambers. 

D.  O’Connell,  for  the  appellants. 

E.  B.  Stone,  for  the  respondent. 

At  the  conclusion  of  the  argument  an  order  was  made  direct- 
ing that  the  appellants  should  set  the  appeal  down  for  hearing 
that  day  (the  3rd  May)  and  give  notice  of  hearing  on  the  6th 
May ; extending  the  time  for  delivering  the  reasons  of  appeal 
until  the  10th  May,  and  for  delivering  the  reasons  against 
appeal  for  eight  days  after  delivery  of  the  reasons  of  appeal ; 
and  directing  that  the  appellants  should  deliver  to  the  respon- 
dent copies  of  the  notes  of  evidence  two  days  after  the  receipt 
thereof  by  the  appellants  from  the  stenographer,  and  at  the 
same  time  deliver  the  appeal  book. 

Judgment  was  reserved  as  to  the  costs  of  the  motion. 

May  7.  Moss,  J.A.  : — I disposed  of  this  motion  upon  the 
argument  except  as  regards  the  costs.  And  having  again  read 
the  papers,  I come  to  the  conclusion  that  the  conditions  sought 
to  be  imposed  by  the  respondent’s  solicitor  upon  the  appellants, 
in  consideration  of  a two  days’  extension  of  time  within  which 
to  deliver  the  draft  case  and  the  reasons  of  appeal,  were  much 
too  stringent  under  the  circumstances.  The  appellants’  solicitors 
asked  for  an  extension  from  the  1st  until  the  4th  May,  and  in 
their  letter  stated  that  they  would  serve  them  on  the  latter  day, 
“ and  undertake  to  set  the  appeal  down  for  the  forthcoming  sit- 
tings in  May  next.”  ' 

In  response,  the  respondent’s  solicitor  expressed  his  wil- 
lingness to  extend  the  time  until  the  3rd  May,  but  he  required 
the  appellants’  solicitors  to  sign  an  undertaking  agreeing  that 
upon  failure  to  serve  the  reasons  and  draft  appeal  book  within 
the  time  and  to  give  notice  of  hearing  and  set  down  the  appeal 
for  the  sittings  on  the  14th  May,  the  appeal  should  be  considered 
abandoned,  and  the  respondent  be  entitled  to  the  costs  of  the 
appeal,  and  be  at  liberty  to  proceed  upon  the  judgment. 

The  appellants’  solicitors  declined  to  bind  their  clients  to 
these  terms,  and  moved  for  an  order  extending  the  time. 
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Under  the  Consolidated  Rules  the  appellants  have  only  4 
days  after  giving  security  within  which  to  serve  the  draft  case 
and  reasons  of  appeal,  but  further  time  may  be  given  by  the 
Court  or  a Judge  in  a proper  case. 

In  Bodine  v.  Howe  (1901),  1 O.L.R.  208,  my  brother  Mac- 
lennan  pointed  out  that  where  an  appellant  needed  further 
time,  he  should,  in  general,  before  applying  to  the  Court,  apply 
to  the  solicitor  for  the  respondent  explaining  the  occasion  for  it, 
and  that  the  latter  ought  in  every  proper  case  to  grant  the 
request  in  order  to  the  saving  of  unnecessary  and  useless  costs. 

The  appellants’  solicitors  acted  reasonably  in  making  the 
request,  and  made  a proper  submission  when  they  undertook  to 
set  the  case  down  for  the  forthcoming  sittings,  and  I think  that, 
under  the  circumstances,  this  ought  to  have  been  accepted  as 
sufficient,  and  the  time  asked  for  granted.  And,  as  the  time 
was  refused  except  upon  the  conditions  sought  to  be  imposed  by 
the  respondent’s  solicitor — conditions  more  stringent  than  the 
Court  would  impose  under  the  circumstances — I think  the  appel- 
lants’ solicitors  were  justified  in  declining  them  and  applying  to 
the  Court. 

I think,  therefore,  the  costs  of  the  motion  should  be  costs  to 
the  appellants  in  the  appeal. 


Moss,  J.A. 
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Evidence  — Opinion  — Honestly  and  Reasonably  — Liability  of  Trustees — 
62  Viet.  (2)  ch.  15,  sec.  1 (0.). 

The  provisions  of  62  Viet.  (2)  ch.  15,  sec.  1 (0.)  relieving  trustees  from  the  con- 
sequences of  technical  breaches  of  trust  who  have  acted  ‘ ‘ honestly  and 
reasonably  ” do  not  render  competent  as  evidence  the  opinion  of  bankers  or 
other  financial  men  as  to  whether  the  trustee  has  so  acted  in  the  course  he 
has  taken  or  omitted  to  take  in  respect  to  collecting  a debt  due  the  estate. 
The  general  rule  of  evidence  still  applies  that  mere  personal  belief  or 
opinion  is  not  evidence,  and  the  test  of  reasonableness  is  that  exhibited  by  the 
ordinary  business  man  or  the  man  of  ordinary  sense,  knowledge  and  prudence 
in  the  conduct  of  his  own  affairs. 

Semble,  such  kind  of  opinion  evidence  may  be  given  where  the  opinion  is  shewn 
to  have  been  prevalent  in  the  neighbourhood,  and  to  be  concurrent  with  the 
transaction. 

This  was  an  appeal  by  the  plaintiffs  from  a certificate  of 
Neil  NcLean,  official  referee,  given  in  the  course  of  a reference 
to  him  under  the  judgment  of  Ferguson,  J.,  in  this  action. 

The  action  was  brought  by  three  infant  grandchildren  of 
the  late  John  Smith,  deceased,  by  their  next  friend  against  the 
executors  of  his  will,  charging  them  with  certain  breaches 
of  trust,  and  among  others  with  the  failure  to  collect  some 
$100,000  from  the  firm  of  Cooper  & Smith,  wholesale  boot  and 
shoe  manufacturers,  being  the  balance  of  a debt  due  to  the 
testator  at  the  time  of  his  death. 

The  executors,  by  their  defence,  pleaded  among  other  defences 
that  they  had  acted  honestly  and  reasonably  in  the  matters 
complained  of  within,  the  meaning  of  62  Viet.  (2)  ch.  15,  sec.  1 
(O.),  and  ought  fairly  to  be  excused  for  the  alleged  breach  of 
trust. 

The  action  came  on  for  trial  before  Ferguson,  J.,  at  Toronto, 
on  September  13th,  1899,  who  referred  all  matters  in  issue  to 
the  above  official  referee. 

In  the  course  of  the  reference  evidence  was  tendered  (1)  as 
to  whether  upon  a certain  state  of  facts  presented  by  counsel  for 
the  defendant  executors  to  the  witness  they  had  acted  honestly 
and  reasonably  in  not  calling  in  the  debt  of  $100,000  when  it 
became  due,  and  (2)  as  to  whether  upon  a certain  state  of  facts 
presented  to  witness  by  counsel  for  defendant  executors.  Cooper 
& Smith,  could  have  obtained  a loan  from  a bank  sufficient  to 
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pay  off  said  indebtedness  to  the  defend§int  executors  ; and  (3) 
whether  the  bank  at  which  the  said  Cooper  & Smith  kept  their 
account  would  have  made  such  an  advance  under  such  state- 
ment of  circumstances  presented  by  counsel  for  defendant 
executors,  the  last  question  being  asked  of  the  manager  of  that 
bank.  This  evidence  was  objected  to,  but  admitted  by  the 
referee,  whence  arose  the  present  appeal,  which  was  argued  on 
March  21st,  1901,  before  Boyd,  C. 

There  were  also  other  questions  raised  upon  the  appeal,  but 
it  was  not  necessary  for  the  court  to  consider  them  owing  to  the 
admissions  of  the  respective  counsel. 

H.  D.  Gamble,  for  the  appellants,  contended  that  though 
witnesses  might  be  called  to  shew  the  surrounding  circum- 
stances, the  state  of  the  money  market  and  of  business,  and  the 
acts  of  the  parties,  or  in  a case  where  the  subject  admitted  of 
special  knowledge  or  skill,  to  supply  such  special  knowledge  or 
skill,  the  moral  aspect  of  the  case  was  not  a matter  for 
expert  evidence,  but  solely  for  the  Judge,  nor  was  the  subject 
here  one  that  could  not  be  understood  and  judged  by  the  court 
as  well  as  by  any  one  else ; that  the  nearest  parallel  to  be  found  was 
in  insurance  cases  in  which  evidence  of  brokers  or  others  experi- 
enced in  insurance  business  had  been  admitted  to  testify  whether 
the  suppression  of  certain  facts  was  material  or  not,  such  as  Car- 
ter V.  Boehm  (ITGS),  1 Wm.  B.  594;  S.C.,  3 Burr.  1905;  Campbell 
v.  Rickards  (1833),  5 B.  & Ad.  840,  but  he  contended  that 
these  cases  were  distinguishable ; that  as  to  whether  a 
banker  would  discount  on  particular  securities  or  not,  there 
was  no  general  rule  or  universal  principle ; that  the  matter 
might  turn  on  many  different  considerations.  He  cited 
Taylor  on  Evidence,  8th  ed.,  secs.  1416-21  ; Ramadge  v.  Ryan 
(1832),  9 Bing.  333;  McFadden  y.  Murdoch  Ir.  R.  1 

C.L.  211 ; Ferguson  v.  Hubbell  (1884),  97  N.Y.  507  ; Higgins 
V.  Dewey  {IS'll),  107  Mass.  494 ; Am.  & Eng.  Enel,  of  Law,  2nd 
ed.,vol.  12,  sub.  “Expert Testimony;”  Phipson  on  Evidence,  1st 
ed.,  p.  346. 

S.  H.  Blake,  K.C.,  and  J.  H.  Moss,  for  the  defendants, 
contended  that  the  evidence  tendered  was  as  tanofible  evidence 
on  the  points  in  question  as  could  have  been  given ; that  at  the 
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time  of  the  earlier  decisions  greater  technicality  was  the  rule 
than  now ; the  evidence  here  offered  was  the  proper  way  to  test 
reasonableness:  Fenwick  v.  Bell  (1844),  1 C.  & K.  312;  Chap- 
man V.  Walton  (1833),  10  Bing.  57,  especially  at  p.  63  ; Stewart 
V.  Canty  (1841),  8 M.  & W.  160  ; Hayne^v.  Doman,  [1899]  2 Ch. 
13  : Phipson  on  Evidence,  1st  ed.,  pp.  97,  481 ; Wharton  on 
Negligence,  2nd  ed.,  sec.  46. 

Gamble,  in  reply,  cited  Hoffman  v.  Delaware  & Hudson 
Canal  Co.  (1897),  16  App.  Div.  (N.Y.)  572. 

March  26.  Boyd,  C.  : — I assume  that  the  late  statute,  62 
Viet.  (2)  ch.  15,  sec.  1,  applies  to  this  investigation  in  the  Master’s 
office.  The  matter  was  argued  on  that  footing,  and  has  been  so 
considered  in  the  Master’s  office,  though  no  ruling  has  passed 
upon  it.  But  the  officer  has  ruled  as  to  the  admission  of  certain 
points  of  evidence,  upon  which  the  appeal  is  brought. 

[The  learned  Chancellor  here  referred  to  certain  admissions 
made  by  counsel,  immaterial  for  this  report.] 

The  remaining  matter  is  as  to  the  competence  of  opinion 
evidence  given  by  bankers  or  other  financial  men  in  order  to 
make  it  appear  that  the  executor  acted  ‘‘  honestly  and  reason- 
ably” (using  the  words  of  the  statute)  in  not  collecting  the 
money  with  which  he  is  sought  to  be  charged.  The  enquiry 
ranges  between  the  years  1886  and  1893,  and  the  gentlemen 
examined  were  asked  upon  facts  stated  and  other  data  brought 
before  them,  whether  in  their  opinion  the  course  adopted  by  the 
executor  was  honest  and  reasonable. 

No  direct  authority  was  cited,  and  it  was  argued  that  as  a 
new  law  was  introduced  it  was  not  likely  that  any  could  be 
had.  The  general  rules  of  evidence  are  that  mere  personal 
belief  or  opinion  is  not  evidence,  and  that  the  test  of  reasonable- 
ness, as  of  diligence,  is  that  exhibited  by  the  ordinary  business 
man  or  the  man  of  ordinary  sense,  knowledge,  and  prudence  in 
the  conduct  of  his  own  affairs.  This  line  of  evidence  now 
proposed  is  therefore  exceptional,  and  I think  also,  in  the  nature 
of  an  experiment  in  this  particular  instance.  For  the  matter 
now  under  investio’ation  in  the  Master’s  office — that  is,  the 
liability  of  tlie  executor  to  make  good  what  he  has  failed  to 
collect — is  protected  by  tlie  statute  much  in  the  same  way  tliat 
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obtained  in  equity  before  its  enactment.  For  instance,  it  was 
said  by  Lord  Romilly  in  Clack  v.  Holland  (1854),  19  Beav.  262, 
that  if  it  appears  that  the  trustee  has  taken  no  steps  to  obtain 
payment,  yet  if  it  appears  that  had  he  done  so  they  would  have 
been,  or  there  is  reasonable  ground  for  believing  they  would 
have  been,  ineffectual,  he  is  exonerated  from  all  liability.  This 
language  was  commended  as  a guide  to  any  court  which  had 
to  consider  what  ought  to  be  done  under  the  late  Act  respecting 
the  liability  of  trustees  by  Bindley,  L.J.,  in  Re  Roberts,  Knight 
V.  Roberts  (1897),  76  L.T.  479. 

It  is  noteworthy,  therefore,  that  no  indication  is  to  be  found 
in  the  books  of  any  such  evidence  being  competent  as  that  now 
under  consideration.  In  cases  since  the  Act,  the  Judges  have 
invariably  refused  to  interpret  “ reasonably,”  saying  that  the 
course  of  conduct  pursued  in  each  individual  case  would  have 
to  be  pronounced  upon  as  it  came  up.  The  court,  no  doubt, 
has  to  be  satisfied  by  sufficient  and  proper  evidence  that  the 
trustee  has  acted  reasonably  as  well  as  honestly,  but  that  has 
been  by  giving  evidence  of  what  was  done  by  him,  what 
enquiries  he  made,  the  condition  of  affairs  contemporaneously, 
and  other  matters  to  enable  the  court  to  put  itself  in  the 
situation  of  the  trustee  at  the  time. 

The  language  of  Chitty,  L.J.,  in  In  re  Grindey,  Clews  v. 
Grindey,  [1898]  2 Ch.  593,  is  suggestive ; he  says,  at  p.  601  : 
“ It  is  not  suggested  that  the  Act  is  made  to  apply  to  any 
particular  set  of  trustees,  or  to  their  special  knowledge  of 
business  or  their  special  qualifications.  That  might  be  danger- 
ous.” I infer  his  meaning  to  be  that  the  standard  to  be  applied 
under  the  Act  is  that  of  the  ordinary  business  man  in  the 
transactions  of  life  (see  also  ib.,  p.  599). 

The  nearest  approach  to  a working  rule  is  found  in  the 
judgment  of  Lopes,  L.J.,  in  In  re  Chapman,  Cocks  v.  Chapman, 
[1896]  2 Ch.  763  at  pp.  777,  where  he  says:  ‘‘It  is  very  easy 
to  be  wise  after  the  event;  but  in  order  to  exercise  a 
fair  judgment  with  regard  to  conduct  of  trustees  at  a 
particular  time,  we  must  place  ourselves  in  the  position 
they  occupied  at  that  time,  and  determine  for  ourselves 
what,  having  regard  to  the  opinion  prevalent  at  that  time. 
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would  have  been  considered  the  prudent  course  for  them  to 
have  adopted.”  The  evidence  given  in  that  case  was  of  persons 
who  had  been  consulted  contemporaneously  by  the  trustee,  upon 
whose  advice  he  retained  mortgage  securities  which  afterwards 
depreciated  with  the  fall  of  the  land-values : p.  770.  And  at  p. 
779,  Lopes,  L.J.,  states:  “Mr.  Francis  said,  in  answer  to  me,  in 
^ the  witness-box,  that  the  preponderance  of  opinion  in  the  county 
was  in  favour  of  retaining  mortgage  securities  rather  than  of 
realizing  them,  and  no  evidence  was  adduced  to  rebut  that 
statement.” 

Such  kind  of  opinion  evidence,  then,  may  be  given  where  it 
is  shewn  to  be  prevalent  in  the  neighbourhood  and  to  be  con- 
current with  the  transaction.  But  I can  find  nothing  which 
goes  so  far,  as  is  sought  in  the  present  line  of  enquiry,  of  asking 
the  opinion  of  witnesses  of  what  would  have  been  done  or  what 
would  have  happened  under  stated  circumstances  several  years 
ago.  At  the  argument  I thought  that  the  Court  might  itself 
call  for  such  evidence ; but,  after  considering  the  state  of  the 
authorities,  I do  not  see  my  way  to  rule  that  as  of  right  it  can 
be  given  by  either  of  the  litigants.  The  law  is  very  well 
summed  up  in  the  rules  to  Carter  v.  Boehm  in  Sm.  L.C.,  10th 
ed.  vol.  1,  at  p.  474,  as  to  when  the  opinion  of  witnesses  can  be 
given  and  when  not. 

This  is  not  a case  for  costs  of  appeal. 


A.  H.  F.  L. 
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Wilson  v.  Fleming. 

Attachment  of  Debts — Salary  of  Municipal  Oficer — Payment  in  Advance — Set-off 
— Equitable  Assignment — Premature  Service  of  Attaching  Ordei — Misconduct 
— Costs. 

Upon  an  application  to  garnish  the  salary  of  an  officer  of  a municipal  corpora- 
tion, it  appeared  that  by  virtue  of  a by-law  his  salary  was  payable  monthly, 
and  that  the  practice  of  the  corporation  was  to  pay  all  salaries  on  the  first 
day  of  the  month,  or,  if  that  day  were  a holiday,  on  the  previous  day.  It 
was  also  shewn  that  a number  of  the  officers  received  payments  on  account 
of  their  salary  before  it  became  due.  The  attaching  order  was  served  on 
the  30th  April  between  ten  o’clock  in  the  morning  and  one  o’clock  in  the 
afternoon.  The  judgment  debtor,  before  the  service  of  the  order,  had  been 
paid  in  full  all  his  salary  for  the  month  of  April,  under  an  arrangement 
between  him  and  the  treasurer  of  the  corporation  that  advances  should  be 
made  on  account  of  salary  and  stopped  from  the  debtor’s  cheque  at  the  end 
of  the  month.  The  debtor  in  each  case  of  an  advance  gave  an  I.O.U.  to  the 
cashier  (the  treasurer’s  clerk),  who  would  thereupon  advance  the  debtor  the 
amount  out  of  the  corporation’s  funds,  and  at  the  beginning  of  the  month  the 
debtor  would  indorse  his  cheque  and  receive  from  the  cashier  his  acknowledg- 
ments and  the  balance  (if  any)  in  cash,  and  the  cheque  would  be  deposited  to 
the  credit  of  the  corporation  : — 

Held,  that  nothing  was  due  to  the  debtor  by  the  corporation  at  the  time  of  the 
service  of  the  attaching  order,  for  there  had  been  actual  payment  of  the  salary 
by  the  corporation  ; or,  if  not  payment,  an  advance  by  the  corporation  which 
they  could  set  off  against  a claim  for  salary  ; or,  if  the  moneys  advanced  were 
to  be  regarded  as  misappropriated  by  the  treasurer  or  the  clerk  and 
advanced  personally  by  him  to  the  debtor,  there  was  a good  (though  verbal) 
equitable  assignment  of  the  salary  by  the  debtor  to  the  treasurer  or  clerk  ; 
and,  per  the  Master  in  Chambers,  a debt  irrespective  of  the  salary,  in  any 
event,  would  not  have  accrued  due  until  after  the  service  of  the  attaching 
order. 

Held,  also,  joer  Meredith,  C.J.  , in  Chambers,  that  the  judgment  debtor  and 
the  corporation,  by  its  responsible  officers,  had  so  misconducted  themselves 
that  they  should  be  deprived  of  costs,  although  the  order  of  the  Master  in 
their  favour  was  in  other  respects  affirmed. 


An  application  by  a judgment  creditor  to  make  absolute  a 
garnishing  summons  or  order  nisi,  heard  by  the  Master  in 
Chambers,  on  the  13th  December,  1900.  The  facts  are  stated 
in  the  Master’s  judgment. 

S.  W.  McKeown,  for  the  judgment  creditor. 

6r.  G.  S.  Lindsey,  K.C.,  for  the  judgment  debtor. 

A.  F.  Lohb,  for  the  garnishees. 


D.  C. 

1901 

Jan.  24. 
March  1. 
May  13. 


January  24.  The  Master  in  Chambers  : — The  plaintiff, 
having  recovered  a judgment  against  the  defendant  on  the 
I7th  November,  1892,  for  the  sum  of  $1,300.90  damages 
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and  $19.82  costs,  obtained  an  order  nisi  on  the  30th  April, 
1900,  attaching  all  debts  due  or  accruing  due  from  the 
garnishees,  the  corporation  of  the  city  of  Toronto,  to  the  defen- 
dant, and  directing  the  garnishees  to  appear  and  shew  cause  why 
they  should  not  pay  to  the  plaintiff  the  debt  due  from  them  to 
the  defendant,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
said  judgment. 

The  application  to  pay  over  has  been  enlarged  from  time  to 
time  to  enable  the  plaintiff  to  examine  the  officers  of  the 
garnishees  in  support  thereof.  It  is  now  made  to  me  under 
Rule  916,  and  the  plaintiff  asks  that  the  attaching  order  be 
made  absolute  upon  the  evidence  produced. 

For  the  garnishees  and  the  judgment  debtor  (the  defendant) 
it  is  contended  that  the  attaching  order  of  the  80th  April,  1900, 
must  under  the  circumstances  shewn  be  discharged  with  costs. 

It  appears  that  the  defendant  was  appointed  assessment 
commissioner  by  the  garnishees  on  the  11th  August,  1897,  by 
resolution  which  was  confirmed  on  the  12th  August,  1897,  by 
by-law  No.  3505.  The  third  clause  of  the  by-law  reads  as 
follows: — ‘‘That  the  said  assessment  commissioner  be  paid  the 
sum  of  $4,000  per  annum  as  salary  for  his  services,  payable 
monthly.” 

By-law  2436  provides  that  all  officers  appointed  by  the 
council  shall  be  deemed  to  hold  their  respective  offices  during 
pleasure. 

The  evidence 'shews  that  all  salaries  were  paid  on  the  first 
day  of  the  month,  unless  the  first  day  of  the  month  was  a 
holiday,  when  the  cheques  were  delivered  on  the  previous  day. 

It  is  also  shewn  very  clearly  that  a number  of  the  officers 
received  payments  on  account  of  their  salary  before  it  became 
due.  In  the  present  case  the  order  nisi  was  served  between  ten 
o’clock  in  the  morning  and  one  o’clock  in  the  afternoon  of  the 
30th  April,  1900.  It  is  also  shewn  that  the  judgment  debtor 
had  been,  prior  to  the  service  of  the  order,  paid  in  full  all  his 
salary  due  for  the  month  of  April.  The  two  questions  to  be 
considered  on  this  application  are:  (1)  Was  the  service  of  the 
order  nisi  made  before  there  was  a debt  due  or  accruing  due 
from  tlie  garnishees  to  the  judgment  debtor.  (2)  Were  the 
advances  or  payments,  made  to  tlie  judgment  debtor  prior  to 
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the  service  of  the  order,  made  under  circumstances  to  disentitle 
the  judgment  creditor  to  an  order  for  payment  upon  this  appli- 
cation. 

The  arguments  on  behalf  of  all  the  parties  have  been  able, 
and  the  points  raised  have  been  fully  discussed,  and  I have 
given  to  them  the  best  consideration  in  my  power. 

With  reference  to  the  first  question — namely,  the  premature 
service  of  the  order  nisi — it  is  well  settled  that  until  a salary 
is  fully  earned  and  due  to  the  debtor,  it  cannot  be  attached: 
Hall  V.  Pritchett  (1877),  3 Q.B.D.  215,  approving  Jones  v. 
Thompson  (1858),  E.  B.  & E.  63 ; Shanly  v.  Moore  (1863),  9 
U.C.L.J.  264  ; Central  Bank  of  Canada  v.  Ellis  (1893),  20 
A.R.  364.  Could  the  judgment  debtor  have  legally  demanded 
payment  of  his  salary  for  the  whole  month  at  the  time  of 
service  of  the  order  nisi  ? Under  by-law  2436  the  official 
hours  for  the  transaction  of  business  were  from  9 a.m.  to  4 p.m., 
and  the  evidence  of  the  city  treasurer  clearly  shews  that 
salaries  did  not  become  due  and  payable  until  the  first  day  of 
the  following  month. 

Here  we  have  the  debtor  appointed  on  the  12th  day  of  the 
month  at  an  annual  salary  payable  monthly,  and  if  he  were 
paid  according  to  the  date  of  his  appointment,  then  the  salary 
would  not  become  due  and  payable  until  the  12th  or  13th  of 
the  following  month ; but,  apparently,  the  practice  followed' 
was  to  treat  all  salaries  as  becoming  due  and  payable  on  the 
first  day  of  each  month.  Whether  the  debtor  only  received  the 
proper  proportion  of  a month’s  salary  for  the  first  month  of  his 
service  is  not  shewn.  In  my  opinion,  the  evidence  supports 
the  contention  that  the  order  nisi  was  served  upon  the  garni- 
shees at  a time  when  the  debtor’s  salary  had  not  become  due 
and  payable. 

As  to  the  second  question — namely,  did  the  payments  on 
account  of  his  salary  prior  to  the  30th  April  entitle  the  garni- 
shees to  apply  the  salary  due  on  the  1st  May  in  payment  of 
such  advances  ? in  other  words,  was  it  the  clear  intention  of  the 
parties  that  the  debtor  assigned  to  the  garnishees  his  salary  to 
the  extent  of  the  advances  made  to  him  at  the  time  such 
advances  were  so  made,  and  if  so,  were  such  assignments  of  such 
a character  as  to  bind  the  debtor  ? — the  evidence  of  the  city 


601 

D.  C. 

1901 

Wilson 

V. 

Fleming. 

Master  in 
Chambers. 


602 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1901 

Wilson 

V. 

Fleming. 

Master  in 
Chambers. 


treasurer  clearly  shews  that  from  the  beginning  the  debtor 
obtained  advances  on  his  salary  under  an  arrangement  made 
between  the  two  that  all  advances  were  on  account  of  salary 
and  were  to  be  stopped  from  his  cheque  at  the  end  of  the  month. 
This  practice  was  continuous  from  the  appointment  of  the 
debtor,  12th  August,  1897,  to  the  service  of  the  order  nisi 
herein.  The  debtor  would  apply  to  the  treasurer  for  an 
advance,  and  give  an  l.O.U.  to  the  paying  teller  or  cashier,  who 
would  thereupon  advance  the  debtor  the  amount  of  the  l.O.U. 
out  of  the  garnishees’  funds,  and  at  the  end  of  the  month,  or 
rather  at  the  beginning  of  the  following  month,  the  debtor 
would  indorse  his  cheque  for  salary,  and  receive  from  the  teller 
his  I.O.U.’s,  and  the  difference  coming  to  him  between  the 
amount  of  the  I.O.U.’s  and  the  amount  of  his  salary,  in  cash, 
and  the  cheque  would  be  deposited  to  the  credit  of  the 
garnishees.  In  my  opinion,  these  transactions  were  of  such  a 
character  as  to  create  equitable  assignments  of  the  debtor’s 
salary  from  time  to  time  and  come  within  the  principles  laid 
down  by  Lord  Macnaghten  in  Tailby  v.  Official  Receiver 
13  App.  Gas.  at  p.  543,  where  he  says : “ It  has  long  been 
settled  that  future  property,  possibilities  and  expectancies  are 
assignable  in  equity  for  value.  The  mode  or  form  of  assign- 
ment is  absolutely  immaterial  provided  the  intention  of  the 
parties  is  clear.  To  effectuate  the  intention  an  assignment  for 
value,  in  terms  present  and  immediate,  has  always  been 
regarded  in  equity  as  a contract  binding  on  the  conscience  of 
the  assignor  and  so  binding  the  subject-matter  of  the  contract 
when  it  comes  into  existence,  if  it  is  of  such  a nature  and  so 
described  as  to  be  capable  of  being  ascertained  and  identified.” 
That  case  did  not  adopt  or  follow  Holroyd  v.  Marshall  (1862),  10 
H.L.C.  191,  in  applying  the  principles  as  above  enunciated,  and 
distinctly  overruled  Belding  v.  Read  (1865),  3 H.  & C.  955. 
Both  of  these  cases  were  cited  by  counsel  for  the  judgment 
creditor  to  support  his  contention.  I would  also  refer  to  the 
cases  of  Armstrong  v.  Farr  (1885),  11  A.R.  186,  and  especially 
the  judgment  of  the  late  Sir  John  Hagarty,  Chief  Justice  of 
Ontario;  Trusts  Corporation  y.  Rider  (1896),  27  O.R.  593,  and 
(1897),  24  A.R.  157,  to  shew  that  a parol  assignment  is  valid: 
see  also  the  cases  referred  to  therein. 
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Again,  the  garnishees  are  entitled  to  a set-off  of  the  moneys 
advanced  by  them  through  their  officers  against  the  salary  of 
the  judgment  debtor:  Nathan  v.  Giles  (1814),  5 Taunt.  558. 
In  In  re  General  Horticultural  Co.  (1886),  32  Ch.  D.  512,  Mr. 
Justice  Chitty  in  delivering  judgment  said  at  p.  515  : “The 
Common  Law  Procedure  Act,  1854,  is,  so  far  as  attachment  of 
debts  is  concerned,  in  pari  materia  with  1 & 2 Viet.  ch.  110, 
and  as  to  a charging  order  under  these  latter  Acts  it  has  now 
been  settled  that  it  charges  only  what  the  judgment  debtor  can 
himself  honestly  deal  with  ; that  rule  is  now  settled.  . . . 

I apply  these  principles  broadly  as  against  the  judgment 
creditor  who  has  obtained  the  garnishee  order  here,  and  say  that 
he  can  only  obtain  what  the  judgment  debtor  could  honestly 
give  him.” 

It  was  somewhat  strenuously  argued  that  there  was  collu- 
sion between  the  judgment  debtor  and  the  city  treasurer  and 
paying  teller  to  deprive  the  creditors  of  the  defendant  from 
obtaining  payment  of  their  just  demands.  I find  that  there  is 
not  a particle  of  evidence  to  support  this  contention  ; that, 
while  it  is  admitted  that  the  debtor  obtains  a large  salary,  it  is 
shewn  that  he  was  at  the  time  of  his  appointment  in  embar- 
rassed circumstances  financially ; that  the  advances  from  time 
to  time  made  to  him  by  the  city  treasurer  and  paying  teller 
were  made  to  him  to  enable  him  to  pay  off  creditors  that  were 
pressing  for  payment.  I find  that  all  the  parties  have  acted 
in  an  honest  and  bond  fide  manner. 

Under  the  circumstances  above  set  forth,  I must  set  aside 
the  attaching  order  with  costs ; those  of  the  judgment  debtor 
to  be  set  off  against  the  claim  of  the  judgment  creditor ; the 
garnishees’  costs  to  be  paid  to  them  forthwith  by  the  plaintiff. 

With  reference  to  the  costs  of  the  order  of  the  15th 
November,  1900,  reserved  to  be  disposed  of  when  disposing  of 
the  garnishee  proceeding,  it  was  stated  that  the  plaintiff  desired 
by  the  examination  of  Kimber  to  establish  collusion  between 
him  and  the  judgment  debtor.  I find  that  there  was  no  collu- 
sion shewn,  and  therefore  the  plaintiff  should  pay  Kimber  the 
costs  of  and  incidental  to  that  application. 
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The  judgment  creditor  appealed  from  this  decision,  and  his 
appeal  was  heard  by  Meredith,  C.J.,  in  Chambers,  on  the  1st 
March,  1901. 

The  same  counsel  appeared. 

March  1.  Meredith,  C.J.  (oral): — I think  there  is  no 
doubt  that  there  was  no  debt  due  from  the  garnishees  to  the 
judgment  debtor.  By  a practice  which  amounted,  unless  there  is 
something  which  has  not  appeared  before  me  to  explain  it,  to  a 
breach  of  trust,  and  collusion  between  the  judgment  debtor,  the 
treasurer,  and  the  officer  in  the  immediate  charge  of  the  city’s 
moneys,  the  city’s  moneys,  in  direct  contravention  of  the  by-law, 
were  misappropriated ; but  it  could  not  possibly  lie  in  the 
mouth  of  an  officer  who  had  in  that  irregular  way  obtained 
payment  of  his  salary  in  full,  to  assert  at  the  end  of  the  time 
that  the  money  he  got  was  a debt  as  between  him  and  the 
officers  who  joined  in  the  irregular  proceedings  ; and  it  seems  to 
me  it  is  not  arguable  that,  upon  the  facts,  there  was  a debt  due 
by  the  city  to  the  judgment  debtor  on  the  30th  April  or  the  1st 
May,  upon  whichever  day  the  money  was  due,  for  which  he 
could  recover. 

I am,  however,  of  opinion  that  the  order  of  the  Master  was 
wrong  as  to  costs.  If  the  city,  through  its  responsible  officials, 
will  lend  itself  to  proceedings  of  this  kind,  and,  when  a 
judgment  creditor  makes  application  to  one  of  the  principal 
officers  of  the  city,  which  he  must  have  known  was  an  applica- 
tion upon  which  action  was  to  be  taken,  the  officer  will  conceal 
the  fact  that  in  truth  his  salary  has  been  paid  in  advance,  I think 
not  only  does  he  mislead  the  judgment  creditor  or  the  person 
acting  for  him,  but  that  the  city  must  answer,  to  the  extent  of 
costs  at  all  events,  for  his  action  in  the  matter. 

I do  not  see  how,  morally,  it  can  be  justified  that  where 
somebody  goes  to  the  treasurer,  as  the  treasurer  must  know,  for 
the  purpose  of  ascertaining  whether  he  may  properly  launch  a 
garnishing  proceeding  to  attach  the  salary  of  an  officer,  that  the 
treasurer  should  let  him  go  away  with  the  idea  that  there  is 
nothing  in  the  way  of  his  attaching  it,  when,  in  fact,  he  knows 
that  the  salary  has  been  paid  in  advance.  That  is,  as  I have 
said,  to  mislead  the  creditor,  and  is  such  misconduct  with  regard 


I-] 


ONTARIO  LAW  REPORTS. 


605 


to  the  occasion  as  justifies  the  Court  in  refusing  to  the  successful 
litigant  the  costs  of  the  litigation. 

I do  not  follow  Mr.  Lobb’s  proposition  that  this  is  a matter 
between  Mr.  Coady  and  the  judgment  creditor.  Mr.  Coady  is 
the  responsible  officer  of  the  corporation,  there  to  attend  to  the 
business  of  the  corporation,  and  the  corporation  must  be  answer- 
able  for  the  consequences  of  what  Mr.  Coady  did. 

With  all  respect  for  the  judgment  of  the  learned  Master  in 
Chambers,  I think  this  was  a matter  that  demanded  investiga- 
tion, and  that  there  was  the  gravest  suspicion  that  what  was 
being  done  was  designed  for  the  very  purpose  of  preventing 
creditors  of  the  official  from  attaching  his  salary.  There  may 
be  reasons  why  one  would  not  much  blame  a course  of 
that  kind.  One  does  not  know  what  the  circumstances  are. 
It  may  be  the  case  of  a harsh  creditor  seeking  to  attach  the 
means  of  sustenance  of  the  debtor.  It  may  be  the  case  of  a 
man  seeking  to  attach  and  get  for  his  own  benefit  what  should 
enure  to  the  benefit  of  all  the  creditors.  However,  the  result 
of  the  proceeding  was  to  leave  at  the  end  of  the  month  nothing 
which  would  be  available  to  be  seized  in  that  way. 

I think,  putting  it  on  the  lowest  ground,  the  transaction 
invited  investigation,  and,  therefore,  while  I affirm  the  decision 
of  the  Master  in  refusing  to  make  the  order  absolute,  I reverse 
his  order  as  to  costs,  and  direct  that  there  be  no  costs  here  or 
below  to  any  of  the  parties 
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The  judgment  creditor  appealed  from  this  decision,  and  his 
appeal  was  heard  by  a Divisional  Court  composed  of  Boyd,  C., 
and  Ferguson,  J.,  on  the  13th  May,  1901. 

McKeown,  for  the  appellant. 

Lindsey,  K.C.,  for  the  garnishees,  and  Lohh,  for  the 
judgment  debtor,  were  not  called  upon. 


May  13.  The  Court  dismissed  the  appeal  with  costs  there- 
of to  the  defendant  (to  be  set  off  pro  tanto  against  the  judg- 
ment debt)  and  without  costs  to  the  garnishees,  holding  that 
there  was  actual  payment  of  the  salary  in  advance,  for,  although 
the  payment  was  made  without  authority,  it  was  merely 
irregular,  and  the  moneys  were  the  city’s  ; or,  if  there  was  not 
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payment,  that  there  was  an  advance  of  the  city’s  money  to  the 
judgment  debtor  for  which  the  city  could  sue  him,  and  which 
could  therefore  be  set  off  against  any  claim  made  by  him  for 
salary ; or,  even  if  the  moneys  advanced  were  not  to  be  regarded 
as  the  city’s  moneys,  that  there  was  a good  equitable  assignment 
of  the  salary  which  would  operate  to  prevent  its  being  attached. 

T.  T.  R. 


[DIVISIONAL  COURT.] 

Quigley  v.  Waterloo  Manufacturing  Co. 


Parties — Addition  of — Separate  Causes  of  Action — Joinder — Rides  186,  192. 

Where  the  plaintiff  sought  to  join  in  one  action  the  original  and  added  defen- 
dants, in  order  that  he  might  recover  against  the  original  defendants 
damages  for  breach  of  an  alleged  warranty  of  title  and  quiet  enjoyment  of 
the  property  in  question,  if  it  should  appear  that  the  added  defendants 
rightfully  dispossessed  him  of  it,  or,  if  it  should  appear  that  the  latter  were 
wrong-doers,  that  he  might  recover  from  them  damages  for  the  conversion  of 
the  property,  his  motion  for  an  order  to  add  them  was  refused  : — 

Held,  that  the  causes  of  action  were  entirely  separate,  and  there  was  no  right 
to  join  them  even  as  alternative  causes. 

Thompson  v.  London  County  Council,  [1899]  1 Q.B.  840,  and  FranJcenburg  v. 
Great  Horseless  Carriage  Co.,  [1900]  1 Q.B.  504,  followed. 

Child  V.  Stenning  (1877),  5 Ch.  D.  695,  commented  on  and  distinguished. 


The  plaintiff  purchased  from  the  defendants,  on  the  hire 
receipt  plan,  a portable  threshing  engine  for  $225,  payment  of 
which  was  secured  by  three  promissory  notes  of  $75  each. 
After  the  plaintiff  had  paid  two  of  the  notes,  and  while  the 
engine  was  in  the  hands  of  a smith  at  Dutton  for  repairs,  it 
was  seized  by  the  Sawyer-Massey  Company  upon  a claim  of 
lien  paramount  to  the  title  of  the  defendants,  and  subsequently 
sold.  The  plaintiff  sued  the  defcmdants  for  the  return  of  the 
$150  paid,  cancellation  of  the  outstanding  note,  moneys 
expended  for  repairs  to  the  engine,  and  damages  for  loss  of 
threshing  contracts.  The  defendants  by  their  defence  denied 
the  validity  of  the  lien  of  the  Sawyer-Massey  Company. 
Upon  discovery  being  had,  the  plaintiff  had  reason  to  doubt  the 
validity  of  such  lien,  and  therefore  applied  for  and  obtained 
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from  the  local  Judge  at  St.  Thomas  an  order  adding  the  C- 

Sawyer-Massey  Company  as  defendants,  in  order  to  claim 
against  them,  in  the  alternative,  damages  for  trespass  and  Quigley 

wrongful  conversion.  Waterloo 

Manufac- 

The  defendants  appealed,  and  their  appeal  was  heard  by  C)o. 

Meredith,  C.J.,  in  Chambers,  on  the  29th  March,  1901. 

J.  C.  Haight,  for  the  appellants,  cited  Edwards  v.  Lowther 
(1876),  24  W.R.  434 ; Sadler  v.  Great  Western  R.W.  Co.,  [1896] 

A.C.  450 ; Gower  v.  Couldridge,  [1898]  1 Q.B.  348 ; Thompson 
V.  London  County  Council,  [1899]  1 Q.B.  840;  Huthnance  v. 

Township  of  Raleigh  (1897),  17  P.R.  458;  Crane  v.  Hvmt 
(1895),  26  O.R.  641;  Creaton  v.  Midland,  etc.,  R.W.  Co.  (1882), 

10  L.R.  Ir.  74. 

Grayson  Smith,  for  the  Sawyer-Massey  Company,  referred 
to  Tate  V.  Natural  Gas  and  Oil  Co.  (1898),  18  P.R.  82; 
Frankenhurg  v.  Great  Horseless  Carriage  Co.,  [1900]  1 Q.B. 

504. 

Donahue,  K.C.,  for  the  plaintiff,  cited  Harvey  v.  Great 
Western  R.W.  Co.  (1881),  9 P.R.  80;  (1882),  7 A.R.  715. 

April  3.  Meredith,  C.J.  : — Appeal  by  the  defendants  from 
an  order  of  the  local  Judge  at  St.  Thomas  adding  as  defendants 
the  Sawyer-Massey  Company. 

The  cases  cited  by  Mr.  Haight  shew  beyond  doubt,  I think, 
that  the  order  appealed  from  ought  not  to  have  been  made. 

In  Thompson  v.  London  County  Council,  [1899]  1 Q.B. 

840,  the  effect  of  the  English  Rules  corresponding  with  our 
Con.  Rules  186  ^ and  192,*]*  which  the  learned  Judge  seems  to 
have  thought  authorized  the  making  of  the  order,  were  under 
consideration,  and  it  is  there  pointed  out  that  it  had  been 
conclusively  held  that  Order  16,  Rule  7,  which  corresponds 

* 186.  All  persons  may  be  joined  as  defendants  against  whom  the  right  to 
any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative  ; 
and,  without  any  amendment,  judgment  may  be  given  against  one  or  more  of 
the  defendants  according  to  their  respective  liabilities. 

t 192.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  join  two  or  more  defendants,  in  order  that  the 
question  as  to  which,  if  any,  of  them  is  liable,  and  to  what  extent,  may  be 
determined  as  between  all  parties. 
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with  our  Con.  Rule  192,  relates  only  to  the  proper  parties  to 
the  action,  and  does  not  enable  a plaintiff  to  bring  separate 
causes  of  action  against  different  persons  in  one  action,  and  it 
was  held  that  where  a plaintiff  brought  an  action  for  negligence 
which  caused  injury  to  his  house,  and  the  defendants  denied 
liability  and  attributed  the  damage,  in  whole  or  in  part,  to  the 
negligence  of  a water  company.  Order  16,  R.  7,  did  not 
authorize  the  adding  of  the  water  company  as  defendants  in 
order  that  the  plaintiff  might  set  up  an  alternative  claim  to 
relief  against  the  company. 

Such  cases  as  Honduras  Railway  Co.  v.  Tucker  (1877), 
2 Ex.  D.  301,  and  Bennetts  v.  Mcllwraith,  [1896]  2 Q.B.  464, 
were  distinguished,  and  it  was  pointed  out  that  in  those  cases 
there  was  only  one  contract,  and  that  was  broken,  there  was 
but  one  breach,  and  the  question  was,  which  of  two  persons  had 
broken  it.  This  is  very  clearly  pointed  out  in  the  judgment  of 
Lord  Justice  Collins,  at  pp.  845-846. 

The  judgment  of  Lord  Justice  Romer  in  Frankenburg  v. 
Great  Horseless  Carriage  Co.,  [1900]  1 Q.B.  at  p.  512,  which 
contains  a succinct  statement  of  the  principle  of  the  decision  in 
Thompson  v.  London  County  Council,  may  also  be  referred  to. 

What  the  plaintiff  in  the  present  action  is  seeking  to  do,  is 
to  join  in  one  action  the  original  and  the  added  defendants,  in 
order  that  he  may  recover  against  the  original  defendants 
damages  for  breach  of  an  alleged  warranty  of  title  and  quiet 
enjoyment  of  the  property  in  question,  if  it  shall  appear  that 
the  added  defendants  rightfully  dispossessed  him  of  it,  or,  if  it 
shall  appear  that  they  were  wrongdoers,  that  he  may  recover 
from  the  added  defendants  damages  for  the  conversion  of  the 
property. 

These  causes  of  action  are  entirely  separate,  and  the  right 
to  join  them  even  as  alternative  ones  is  clearly  negatived  by 
the  cases  to  which  I have  referred  and  the  other  cases  which 
are  cited  in  the  judgments  in  those  cases. 

The  appeal  must,  therefore,  be  allowed  and  the  order 
appealed  from  discharged.  The  costs  here  and  below  will  be  to 
the  original  defendants  in  any  event  of  the  action,  and  the  costs 
of  the  added  defendants  must  be  paid  by  the  plaintiff  forthwith 
after  taxation. 


I.]  ONTARIO  LAW  REPORTS. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  heard  by  a Divisional  Court  composed  of  Boyd,  C.,  and 
Ferguson,  J.,  on  the  13th  May,  1901. 

F.  A.  Anglin,  for  the  plaintiff.  Rule  186  permits  the 
joinder  as  defendants  of  all  persons  against  whom  the  right  to 
any  relief  is  claimed  in  the  alternative.  Rule  192  provides  that 
a plaintiff  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress  may  join  two  or  more  defendants  in  order  that  the 
question  as  to  which,  if  any,  of  them  is  liable  may  be  deter- 
mined as  between  all  parties.  Rule  232  permits  the  plaintiff  to 
unite  several  causes  of  action.  Rule  187  provides  that  it  shall 
not  be  necessary  that  every  defendant  to  an  action  shall  be 
interested  as  to  all  the  relief  thereby  prayed  for,  or  as  to  every 
cause  of  action  included  therein.  This  is  a case  where  the 
plaintiff  is  in  doubt  as  to  who  is  responsible  in  law  for  the 
single  loss  arising  from  the  single  wrong  sustained  by  him. 
The  plaintiff  has  one  substantial  cause  of  action,  namely,  the 
wrong  or  injuria  done  him,  either  by  reason  of  wrongful 
seizure  of  the  engine,  or  the  failure  of  the  original  defendants 
to  make  good  their  title  thereto.  Even  these  may  be  techni- 
cally different  causes  of  action  entitling  the  plaintiff  to  different 
relief:  Frankenburg  v.  Great  Horseless  Carriage  Co.,  [1900] 
1 Q.B.  504.  Child  y.  Stenning  (1877),  5 Ch.D.  695,  is  directly 
in  point  and  undistinguishable  from  the  present  case,  and  is 
cited  as  good  law  in  the  leading  text  books  for  the  present  year : 
The  Annual  Practice,  1901,  p.  231;  The  Yearly  Practice,  1901, 
pp.  224,  225.  See  also  the  argument  of  both  counsel  in 
Thompson  v.  London  County  Couneil,  [1899]  1 Q.B.  at  p.  841. 
Child  V.  Stenning  is  decided  upon  the  same  principle  as  the 
line  of  cases  in  which  the  plaintiff  sues  a principal  upon 
contract  on  the  assumption  of  the  agent’s  authority  to  make  it, 
and  the  agent  as  co-defendant  upon  the  assumption  of  want  of 
authority,  and  in  reality  not  upon  the  contract,  but  for  damages 
for  breach  of  warranty.  This  line  of  decision,  culminating  in 
Bennetts  v.  Alcllwraith,  [1896]  2 Q.B.  464,  is  expressly 
approved  of  in  Thompson  v.  London  County  Council  and  in  all 
the  modern  cases.  The  convenience  and  necessity  of  trying- 
such  a question  as  is  common  here  to  all  parties  is  also 
established  by  Crerar  v.  Holhert  (1896),  17  P.R.  283.  Tlie 
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authorities  relied  on  by  the  learned  Chief  Justice  have  estab- 
lished that  separate  tort-feasors  cannot  be  sued  in  respect  of 
separate  and  distinct  torts  in  the  same  action.  There  is  no 
authority  that  an  action  for  breach  of  contract  and  for  damages 
for  tort,  involving  disposition  of  a common  question,  cannot  be 
combined;  on  the  contrary,  see  Howell  v.  West,  W.N.  1879,  p. 
90,  approved  of,  as  is  also  Child  v.  Stenning,  in  Harvey  v. 
Great  Western  R.W.  Co.,  7 A.K  715,  721.  The  Kules  relied 
upon  are  in  terms  wide  enough  to  permit  what  the  plaintiff 
seeks  to  do;  the  onus  is  upon  the  defendants  to  shew  either 
express  exceptions  to  these  Rules  or  authorities  so  narrowing 
their  construction  as* to  prohibit  what  is  sought  in  this  case. 
The  plaintiff,  if  entitled  originally  to  frame  his  action  as  he 
now  seeks  to  make  it  by  amendment,  is  entitled  to  amend : 
Tate  V.  Natural  Gas  and  Oil  Co.,  18  P.R.  82.  The  Rules 
invoked  should  be  liberally  construed : ih.  at  p.  88,  'per 
Meredith,  C.J.  - 

Haight,  for  the  defendants.  The  causes  of  action  against 
the  defendants  are  distinct  and  separate.  They  do  not 

arise  out  of  a common  transaction.  There  is  no  connection 
whatever  between  the  two  defendants.  The  alleged  trespassing 
defendant  does  not,  as  in  Child  v.  Stenning,  justify  under  title 
from  his  co-defendant,  the  vendor,  to  the  plaintiff.  This  want 
of  business  connection  or  relationship  between  the  parties 
distinguishes  this  case  from  Child  v.  Stenning  and  from  all  the 
principal  and  agent  cases,  such  as  Bennetts  v.  Mcllwraith. 
Under  Gower  v.  Couldridge,  [1898]  1 Q.B.  348,  Tho'mpson  v. 
London  County  Council,  [1899]  1 Q.B.  840,  and  Sadler  v. 
Great  Western  R.W.  Co.,  [1896]  A.C.  450,  it  is  clear  that  a 
plaintiff'  cannot  join  against  two  defendants  separate  causes  of 
action,  even  though  they  be  alternative.  The  right  under 
Rules  186  and  192  is  not  to  join  two  persons  as  defendants 
against  whom  different  relief  is  sought,  or,  at  all  events,  against 
whom  different  causes  of  action  are  alleged.  There  may  be  in 
this  case  a common  question  to  be  determined  between  the 
parties,  but  it  does  not  arise  out  of  a common  transaction.  The 
plaintiff  may  add  another  defendant  where  necessary  to  dispose 
of  a cause  of  action  already  before  the  Court,  but  he  cannot 
seek  to  add  another  defendant  to  introduce  as  against  him  a 
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new  cause  of  action.  The  plaintiff  cannot  set  up  inconsistent 
causes  of  action,  nor  can  he  go  before  the  Court  not  alleging 
anything  positive  as  to  which  of  the  two  defendants  is  respon- 
sible to  him,  and  leave  it  to  the  two  defendants  whom  he  brings 
in  to  fight  out  for  his  benefit  between  themselves  an  issue  as  to 
which  plaintiff  in  the  first  instance  is  bound  to  take  either  the 
affirmative  or  negative  position.  The  plaintiff  must  allege 
against  each  of  the  defendants  facts  sufficient  to  constitute  a 
cause  of  action.  He  cannot  do  this  in  the  present  case  without 
taking  inconsistent  positions.  See  also  Crane  v.  Hunt,  26  O.R. 
641  ; Faulds  v.  Faxilds  (1897),  17  P.R.  480  ; Hamilton  v. 
Grant  (1900),  30  S.C.K  566;  and  Burstdll  v.  Beyfus  (1884), 
26  Ch.D.  35. 

Kirwan  Martin,  for  the  Sawyer-Massey  Company.  In 
Child  V.  Stenning  the  landlord  Wagner  was  brought  in  by  the 
defendant  Stenning  by  counterclaim.  That  fact  distinguishes 
this  case  from  the  present,  but  Child  v.  Stenning  must  be  taken 
to  be  overruled  by  the  later  English  decisions.  The  principle 
of  decision  in  Gower  v.  Couldridge,  Thompson  v.  London 
County  Council,  and  Sadler  v.  Great  Western  R.W.  Co.,  is  not 
merely  that  the  plaintiff  cannot  sue  for  distinct  torts  against 
separate  defendants,  but  that  he  cannot  combine  distinct  causes 
of  action,  whether  founded  upon  contract  or  tort,  against 
separate  defendants.  See  Fim  Faulds  v.  Faulds,  17  P.R.  480,  and 
Murray  v.  Clapp  (1897),  33  C.L.J.  771.  The  language  of 
Cockburn,  C.J.,  in  Honduras  R.W.  Co.  v.  Tucker,  2 Ex.  D.  301, 
indicates  restrictions  upon  the  application  of  Rule  186  as  to 
alternative  rights  to  relief. 

Anglin,  in  reply.  The  differences  in  the  facts  between 
Child  V.  Stenning  and  the  present  case  do  not  distinguish  them 
one  from  the  other.  The  principle  of  decision  in  Child  v. 
Stenning  is  directly  applicable.  That  the  plaintiff  seeking 
alternative  relief  is  obliged  to  take  inconsistent  positions,  is  no 
objection.  The  plaintiff  does  so  in  all  the  principal  and  agent 
cases,  which  are  held  to  be  good  law.  The  defendants  acquiring- 
title  subsequent  to  the  Sawyer-Massey  Company  are  not  dis- 
connected from,  but  are  in  privity  with,  them,  and,  as  the 
plaintiff’s  vendors,  cannot  be  heard  to  say  that  they  were 
ignorant  of  any  prior  or  paramount  claim.  There  is  one 
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common  question  for  decision  in  this  case,  and  it  arises  out  of  a 
common  transaction  within  the  meaning  of  the  dicta  in  Stroud 
V.  Lawson,  [1898]  2 Q.B.  44.  The  fact  that,  in  adding  a 
defendant,  what  is  technically  a new  cause  of  action  is  set  up, 
is  no  valid  objection  if  it  arises  out  of  the  same  transaction : see 
Tate  V.  Natural  Gas  and  Oil  Co.,  18  P.R.  82. 

May  14.  Boyd,  C.  : — Child  v.  Stenning  might  probably  be 
extended  to  cover  the  present  case,  and  it  justified  the  plaintiff’s 
appeal.  That  case,  though  not  expressly  overruled  by  or  even 
animadverted  on  in  the  later  cases,  stands  isolated.  It  is 
extraordinary  that  it  has  escaped  judicial  comment  in  the 
numerous  recent  decisions,  in  several  of  which  it  was  cited  in 
argument.  But  the  better  conclusion  would  appear  to  be  that 
we  should  not  interfere  with  the  order  of  the  Chief  Justice. 
The  principles  laid  down  in  the  later  cases  seem  scarcely 
consistent  with  the  ground  of  decision  in  Child  v.  Stenning, 
which,  however,  we  are  not  prepared  to  say  is  no  longer  good 
law.  The  present  case  is  by  no  means  free  from  doubt  and 
difficulty.  The  appeal  will  be  dismissed,  but  without  costs. 

Ferguson,  J.; — I concur.  I have  nothing  to  add  except  to 
state  that  this  case  was  argued  with  exceptional  care  and 
ability.  The  authorities  were  well  and  fully  discussed,  and  the 
points  clearly  stated.  It  very  often — too  often — happens  that 
cases  are  not  presented  with  such  commendable  care  and  skill. 

Boyd,  C.  : — I fully  concur  in  commending  the  able  presen- 
tation of  this  case  by  counsel. 

Afterwards  the  Chancellor  gave  the  Registrar  a memor- 
andum in  writing  as  follows  : — 

May  20.  Boyd,  C.  : — In  Child  v.  Stenning,  5 Ch.  D.  695, 
the  plaintiff  as  tenant  of  land  complained  of  trespass  by  the 
defendant  Stenning.  The  defendant  answered  setting  up  that 
he  was  not  a trespasser,  but  acted  under  permission  to  use  a 
right  of  way  over  the  land  granted  by  Wagner,  the  common 
owner,  by  conveyance  prior  to  the  plaintiff’s  tenancy.  Wagner 
was  brought  in  as  defendant  by  the  original  defendant’s 
counterclaim.  Tliereupon  the  plaintiff*  amended  his  pleading 
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and  made  his  landlord,  Wagner,  a co-defendant.  Against  him 
alternative  relief  was  claimed  for  breach  of  covenant  for  quiet 
enjoyment  in  case  the  right  of  way  was  shewn  to  be  rightfully 
enjoyed  by  the  first  defendant.  This  joinder  of  defendants  was 
upheld  on  the  ground  that  the  alternative  causes  of  complaint 
arose  out  of  the  same  thing,  i.e.,  the  entry  upon  the  plaintiff’s 
land.  And,  besides  this,  there  was  a business  or  personal 
connection  between  all  the  parties.  The  added  party  was  the 
common  landlord  and  owner,  who  had  covenanted  for  quiet 
enjoyment  with  the  plaintiff,  and  whose  covenant  would  be 
broken  if  he  had  granted  a prior  right  to  the  first  defendant  to 
travel  over  the  premises  leased  to  the  plaintiff.  These  elements 
may  serve  to  support  Child  v.  Stenning  against  the  trend  of 
later  decisions,  but  it  is  not  a case  to  be  extended  to  transac- 
tions where  there  is  no  connection  other  than  historical  between 
the  defendants,  though  there  may  be  a set  of  facts  common  to 
all. 

The  case  in  appeal  has  not  the  elements  which  are  found 
in  Child  v.  Stenning.  Here  the  plaintiff  at  first  sued  the 
Waterloo  Company,  his  vendors,  because  they  failed  to  protect 
his  possession  of  a machine  which  he  bought  from  that 
company  against  the  paramount  lien  of  the  Sawyer  Company 
under  which  the  machine  was  taken  from  the  plaintiff  and  sold. 
He  then  seeks  to  amend  by  adding  the  Sawyer  Company  and 
claiming  in  the  alternative  against  that  company,  in  case  it 
appears  that  they  had  no  right  of  paramount  lien.  Here 
nothing  appears  in  the  way  of  connection  between  the  two 
defendants,  and  the  plaintiff’  had  the  right  to  replevy  the 
machine  if  he  wished  to  contest  the  seizure  by  the  Sawyer 
Company,  as  to  whose  rights  he  had  as  much  knowledge  as  had 
his  vendors. 

The  same  rules  of  pleading  which  prevailed  under  the 
former  law  now  prevail,  unless  there  is  anything  in  the 
J udicature  Act  and  Rules  which  prevents  it : Evans  v.  Buck 
(1876),  4 Ch.  D.  432. 

Formerly  an  action  could  not  be  maintained  in  the  alterna- 
tive. You  might  ask  alternative  relief  against  the  same 
defendants,  but  you  could  not  bring  in  different  defendants  and 
say,  “ If  I am  not  entitled  to  relief  against  A.,  I am  entitled  to 
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it  against  B.”  You  had  to  make  up  your  mind  against  whom 
you  were  entitled  to  relief  : Malins,  V.-C.,  in  Clark  v.  Rivers 
(1867),  L.R.  5 Eq.  at  p.  97. 

That  has  been  measurably  remedied  by  Rule  186,  but  not 
so  as  to  cover  every  case  in  which  a plaintiff  may  have  a cause 
of  action  against  A.  or  B.  in  the  alternative  so  that  they  may 
be  joined  as  defendants : per  Cockburn,  C.J.,  in  Honduras 
R.W.  Co.  V.  Tucker,  2 Ex.  D.  301. 

The  cases  have  at  present  defined  the  limits  as  being  where 
the  transactions  involve  dealings  with  principal  and  agent  and 
landlord  and  tenant,  even  though  the  cause  of  action  may  be  in 
form  different,  if  there  is  substantially  one  legal  transaction 
having  different  aspects,  in  which  the  defendants  are  implicated. 

The  present  case  appears  to  fall  without  the  scope  of  the 
Rule  as  thus  interpreted,  and  the  judgment  should  be  affirmed. 

My  brother  Ferguson  concurs  in  the  result. 

T.  T.  R. 


[DIVISIONAL  COURT.] 
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Mar.  29. 
April  4. 
May  16. 


Evans  v.  Jaffray  et  al. 

Parties — Joinder  of  Causes  of  Action — Partnership  Account — Conspiracy . 

The  relief  sought  against  one  of  the  defendants  was  an  account  and  dam- 
ages for  breach  of  a partnership  agreement  between  him  and  the  plaintiff ;; 
and  that  sought  against  the  other  defendants  was  damages  for  the  malicious 
procuring  of  the  breach  and  for  conspiracy:  — 

Held,  that,  despite  the  form  of  pleading,  there  was  such  unity  in  the  matters- 
complained  of  between  all  parties  as  justified  the  retention  of  the  co- 
defendants. 

Kent  Coal  Exploration  Co.  v.  Martin  (1900),  16  Times  L.R.  486,  specially 
referred  to. 


This  was  an  action,  first,  for  an  account  against  the 
defendant  Jaffray  under  a partnership,  to  have  the  same  wound 
up,  and  for  payment,  and  for  damages  for  breach  of  contract ; 
and,  second,  against  the  defendants  Ryckman  and  Cox  for 
damages  for  the  malicious  procuring  of  the  breach  of  contract 
by  the  defendant  Jaffray  as  against  the  plaintiff,  and  for 
conspiracy. 

The  plaintiff  alleged  that  he  and  tlie  defendant  Jaffray 
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were,  in  and  prior  to  1899,  concerned  in  the  bicycle  trade,  and 
then  agreed  to  purchase  the  effects,  property,  and  business  of  a 
number  of  the  principal  bicycle  makers  in  Canada  and  to  carry 
on  the  manufacture  of  bicycles  and  parts  thereof  and  divide  the 
profits  equally,  and  the  defendant  Jafiray  agreed  to  procure 
contracts  from  manufacturers  and  treat  for  the  purchase  of 
plants  and  business  and  aid  in  the  formation  of  a company  for 
the  purposes  aforesaid ; that  such  partnership  agreement  was 
entered  into  on  the  28th  February,  1899;  that  thereafter 
agreements  of  purchase  were  entered  into  with  a number  of 
concerns  by  the  defendant  Jafiray  in  his  own  name,  but  for 
the  partnership,  the  purchase  price  agreed  to  be  paid  being 
$900,000 ; that  the  plaintiff  and  Jafiray  were  prepared  to 
complete  the  purchases,  and  had  made  arrangements  to  re-sell 
the  properties  to  an  association  of  manufacturers  and  capitalists 
at  a profit  of  $100,000,  besides  other  advantages  of  great 
value ; that  the  defendants  Cox  and  Ryckman  obtained  know- 
ledge of  the  purposes  and  relations  of  the  plaintiff  and  the 
defendant  Jafiray  and  of  the  details  of  the  purchases  made  by 
them,  and  formed  the  design  of  obtaining  profit  for  themselves 
by  intervening  in  such  purchases  and  the  arrangements  between 
the  plaintiff  and  the  defendant  Jafiray,  and  procured  the  defen- 
dant Jafiray  to  depart  from  and  break  his  contract  with  the 
plaintiff,  and  to  collude  with  them  in  fraud  of  the  plaintiff’s 
rights ; that  the  defendant  Jafiray  agreed  with  the  defendants 
Ryckman  and  Cox  to  exclude  the  plaintiff  and  abandon  the 
partnership,  and  the  defendants  entered  into  an  agreement,  the 
particulars  of  which  were  unknown  to  the  plaintiff,  whereby 
they  agreed  to  make  the  purchase  and  share  in  the  profits 
thereof,  to  the  exclusion  of  the  plaintiff ; that  the  defendants, 
in  pursuance  of  such  agreement,  completed  the  purchases  agreed 
for  by  the  defendant  Jafiray  on  behalf  of  the  plaintiff*  and 
himself,  and  thereupon  promoted  and  organized  a company 
called  “ The  Canada  Cycle  and  Motor  Company,”  with  a capital 
of  $6,000,000,  and  the  defendant  Jafi'ray  had  received  upwards 
of  $75,000  in  cash  or  shares  from  his  co-defendants  as  his  share 
of  the  profits  of  the  re-sale  of  the  properties  purchased  by  them 
and  sold  by  them  to  the  company ; and  the  plaintiff  claimed  an 
account  and  damages,  etc.,  as  above  mentioned. 
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The  defendants  Ryckman  and  Cox  moved  for  an  order 
requiring  the  plaintiff  to  elect  whether  he  would  in  this  action 
proceed  against  the  defendant  Jaffray,  abandoning  the  claim 
against  the  applicants — or  whether  he  would  proceed  against 
them,  and  abandon  the  claim  against  the  defendant  Jaffray,  etc. 


The  motion  was  heard  by  Mr.  Winchester,  the  Master  in 
Chambers,  on  the  28th  March,  1901. 

C.  W.  Kerr,  for  the  applicants,  relied  upon  Faulds  v.  Faulds 
(1897),  17  P.R.  480,  and  the  cases  therein  cited;  Gower  v. 
Couldridge,  [1898]  1 Q.B.  348;  Thompson  v.  London  County 
Council,  [1899]  1 Q.B.  840. 

F.  A.  Anglin,  for  the  plaintiff,  contended  that  the  causes  of 
action  were  inseparable,  and  did  not,  therefore,  come  within  the 
principles  applied  in  Smurtlnuaite  v.  Hannay,  [1894]  A.C.  494, 
Sadler  v.  Great  Western  R.W.  Go.,  [1896]  A.C.  450  (cited  in 
Faulds  V.  Faulds),  and  the  later  cases  relied  on  by  the  appli- 
cants, but  came  within  the  case  of  Frankenburg  v.  Great 
Horseless  Carriage  Go.,  [1900]  1 Q.B.  504. 

The  defendant  Jaffra}^  was  not  notified  and  was  not 
represented. 

March  29.  The  Master  in  Chambers  : — In  my  opinion, 
this  case  is  governed  by  Frankenburg  v.  Great  Horseless 
Carriage  Go.  The  foundation  of  the  action  here  is  the  same 
against  all  the  defendants,  namely,  the  conspiracy  of  the 
defendants  to  defraud  the  plaintiff  and  the  carrying  out  of  the 
same.  The  defendant  Ryckman  files  an  affidavit  in  which  he 
denies  the  matters  alleged  against  him  and  his  co-defendant 
Cox ; but  I am  not  at  liberty  to  inquire  into  the  truth  of  the 
■allegations ; I must  assume  for  the  purpose  of  tliis  motion  that 
the  pleading  is  proper. 

I must,  therefore,  refuse  tlie  application  with  costs  to  the 
plaintiff  in  any  event. 

The  defendants  Ryckman  and  Cox  appealed  from  this  order, 
and  tlieir  appeal  was  heard  by  Meredith,  C.J.,  in  Chambers,  on 
the  4th  April,  1901. 

The  same  counsel  appeared. 
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April  4.  Meredith,  C.  J.  (oral) : — I have  had  occasion  so 
recently  to  consider  the  authorities  upon  the  questions  involved 
in  this  appeal,  that  I do  not  think  it  is  necessary  to  take  time 
to  consider  what  disposition  I should  make  of  it.  It  is  quite 
true,  as  Mr.  Anglin  in  his  very  careful  and  able  argument  has 
shewn,  that  the  fact  that  a different  relief  is  claimed  against 
some  of  the  defendants  is  no  ground  for  requiring  the  plaintiff 
to  elect  against  which  of  them  he  will  proceed.  But  no  case, 
since  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  was  decided, 
has  gone  the  length  of  deciding  that  separate  causes  of  action 
may  be  joined,  where  there  is  a separate  cause  of  action  alleged 
against  one  defendant  and  another  cause  of  action  alleged 
ao^ainst  him  and  his  co-defendants.  All  the  authorities  and  the 
principle  of  the  cases,  I think,  are  against  it.  As  I understand 
that  principle,  it  is,  that  you  may  not  join  separate  causes  of 
action  in  which  separate  parties  are  concerned. 

Now,  here  there  is  no  doubt  that  there  is  upon  the  pleadings 
a cause  of  action,  which  for  shortness  may  be  called  a partner- 
ship cause  of  action,  alleged.  If  all  the  allegations  with  regard 
to  fraud  are  stricken  out  of  the  record,  the  plaintiff  would  then 
be  presenting  the  ordinary  case  against  the  defendant  Jaffray 
for  the  winding-up  of  the  partnership  and  the  taking  of  the 
necessary  accounts  for  that  purpose ; but  there  is  added  to  that 
claim,  and  wholly  independent  of  that — no  doubt  the  existence 
of  the  partnership  is  an  essential  fact  to  be  proved  in  order  to 
establish  this  other  cause  of  action — the  allegation  that  there 
was  a breach  by  the  defendant  Jaffray  of  his  contract  to  the 
damage  of  the  plaintiff,  and  an  allegation  that  the  other  two 
defendants  maliciously  conspired  with  him  to  induce  him  to 
break  that  contract,  and  the  claim  is  made  against  the  three  of 
them  in  respect  of  that  breach. 

It  is  clear,  I think,  that  the  plaintiff  must  be  at  liberty  to 
proceed  against  the  three  defendants  in  respect  of  that  breach ; 
against  Jaffray  for  his  breach,  and  against  the  three  defendants 
for  procuring  the  breach  which  they  have  induced  Jaffray  to 
commit. 

The  appeal  will  be  allowed,  and  the  order  will  be  discharged, 
and  there  will  be  an  order  requiring  the  plaintiff*  to  elect  within 
such  time  as  may  be  reasonable  whether  he  will  proceed 
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against  the  defendant  Jaffray  alone  for  a winding-up  of  the 
partnership,  or  against  the  three  defendants  in  respect  of  the 
breach  of  contract  and  fraud  charged. 

Under  all  the  circumstances,  in  view  of  the  condition  of  the 
authorities  and  the  desirability,  if  possible,  of  saving  two 
actions,  and  in  accordance  with  what  I always  do,  where  there 
is  an  attempt  made  to  prevent  the  incurring  of  unnecessary 
costs,  believing  that  parties  should  not  be  punished  by  being 
made  to  pay  the  costs  of  an  unsuccessful  application  in  that 
direction,  though  the  appeal  is  allowed,  I direct  that  the  costs 
here  and  below  should  be  in  the  cause  to  the  successful  party. 

I may  add  that,  in  my  judgment,  it  would  be  highly 
inconvenient  that  these  two  causes  of  action  should  be  joined 
together. 

Anglin  called  attention  to  the  fact  that  the  defendant 
Jaffray  was  not  represented ; that  he  had  already  delivered  a 
defence ; and  that  the  proposed  order  would  interfere  with  his 
rights  in  the  action. 

Meredith,  C.J.,  directed  that  the  defendant  Jaffray  should 
be  notified,  and  the  motion  adjourned. 

The  defendant  Jaffray  having  been  notified,  the  motion 
came  on  again  on  the  29th  April. 

W.  R.  Riddell,  K.C.,  for  the  defendant  Jaffray,  stated  that 
he  neither  supported  nor  opposed  the  appeal,  and  merely  asked 
for  his  costs  of  attendance. 

Meredith,  C.J. : — The  order  will  go  as  indicated  on  the  4th 
April,  with  the  additional  provision  that  Mr.  Riddell  is  to  have, 
as  costs  in  the  cause  to  him,  the  costs  of  his  attendance. 

From  this  judgment  the  plaintiff  appealed,  and  his  appeal 
was  heard  by  a Divisional  Court  composed  of  Boyd,  C.,  and 
Ferguson,  J.,  on  the  14th  May,  1901. 

Anglin,  for  the  plaintiff  The  cause  of  action  against  all 
defendants  is  really  one.  All  are  interested  in  all  the  relief 
prayed  for  as  well.  The  action  is,  in  substance,  for  wrecking 
the  partnership.  To  ascertain  the  damages,  therefore,  the 
partnership  account  must  be  taken.  To  succeed  against  the 
defendants  on  the  conspiracy  count  the  plaintiff'  must  prove. 
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(a)  existence  of  the  partnership,  (b)  conspiracy,  (c)  breach  of 
the  partnership  agreement  pursuant  thereto.  On  establishing 
this  cause  of  action  he  will  be  entitled  to  all  the  relief  prayed. 
The  partnership  account,  therefore,  even  if  different  relief,  or 
not  involved  in  the  relief  sought  against  the  defendants 
Ryckman  and  Cox,  is  merely  incidental  relief  to  which  the 
plaintiff  will  be  entitled  on  establishing  his  cause  of  action 
against  those  defendants,  and  the  claim  for  it  is  not  a separate 
cause  of  action : Frankenburg  v.  Great  Horseless  Carriage  Co., 
[1900]  1 Q.B.  504.  Moreover,  in  this  portion  of  the  relief  all 
three  defendants  are  interested,  because  the  measure  of  their 
liability  in  damages  on  the  conspiracy  charge  will  depend  upon 
the  footing  of  the  partnership  account.  But,  even  if  the 
alleged  causes  of  action  are  separate  in  a narrow,  technical 
sense,  they  are  one  in  the  broad  sense,  that  the  plaintiff  has 
only  suffered  one  wrong,  in  respect  of  which  he  sues.  The 
term  “ cause  of  action  ” is  used  rather  to  express  the  wrong  or 
injuria  suffered  by  the  plaintiff : Thompson  v.  London  County 
Council,  [1899]  1 Q.B.  840,  per  Collins,  L.J.,  at  p.  844  : than 
the  rights  which  the  plaintiff  may  have,  in  consequence  of  such 
wrong,  against  the  several  defendants.  It  is  true  that  the 
plaintiff  might  sue  Jaffray  alone  for  winding-up  the  partnership 
and  for  an  account,  and  would  have  a complete  cause  of  action. 
But,  alleging  that  he  has  this  right  in  consequence  of  a breach 
of  contract  or  duty  by  Jaffray,  induced  by,  or  committed 
pursuant  to,  a conspiracy  or  combination  by,  the  three  defen- 
dants, he  has  the  right,  even  if  there  be  technically  two  causes 
of  action,  to  join  them  in  the  same  claim.  Kent  Coal  Explora- 
tion Co.  V.  Martin  (1900),  16  Times  L.R.  486,  is  directly  in 
point  in  this  aspect  of  the  case,  and  is  undistinguishable  in 
principle.  See  also  Walters  v.  Green,  [1899]  2 Ch.  696,  for  the 
proposition  that  defendants  committing  acts  which  would  in 
themselves  give  rise  to  a right  of  action  on  the  part  of  the 
plaintiff  against  such  defendants  severally,  may,  if  such  acts 
are  done  pursuant  to  a combination  or  conspiracy  between  the 
defendants,  be  sued  jointly. 

Riddell,  K.C.,  for  the  defendant  Jaffray,  stated  that  he 
would  prefer  to  have  the  entire  matter  disposed  of  in  one 
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action,  but  that  he  neither  supported  nor  opposed  the  appeal, 
and  merely  asked  for  his  costs  of  attendance. 

Kerr,  for  the  defendants  Ryckman  and  Cox.  The  indorse- 
ment on  the  writ  of  summons,  read  with  the  statement  of 
claim,  shews  that  the  plaintiff’s  claim  against  Ryckman  and 
Cox  is  entirely  distinct  from  his  claim  against  Jaffray.  The 
plaintiff  should  be  obliged  to  first  have  it  determined,  in  an 
action  against  Jaffray,  whether  or  not  the  partnership  existed, 
which  is  alleged  and  denied,  and  if  so,  how  much  the  plaintiff 
lost,  if  anything,  by  reason  of  the  alleged  breach.  The  defen- 
dants Ryckman  and  Cox  should  not  be  compelled  to  defend  an 
action  charging  conspiracy  against  them,  which  will  be  founda- 
tionless if  the  plaintiff  is  wrong  in  alleging  that  he  was  a 
partner  of  Jaffray.  The  principle  of  all  the  modern  decisions 
— Thompson  v.  London  County  Council,  Gower  v.  Coiddridge, 
[1898]  1 Q.B.  348,  Sadler  v.  Great  Western  R.W.  Co.,  [1896] 
A.C.  450,  and  Smurthwaite  v.  Hannay,  [1894]  A.C.  494 — is 
against  the  combining  in  one  action  different  causes  of  action 
against  separate  defendants  whether  grounded  on  contract  or 
tort.  The  rule  as  to  joinder  of  defendants  is  now  the  same  as 
was  the  rule  as  to  joinder  of  plaintiffs  when  Smurthwaite  v. 
Hannay  was  decided.  Faulds  v.  Faulds,  17  P.R.  480,  correctly 
states  the  law  that  you  cannot  bring  separate  defendants  before 
the  Court  in  respect  of  separate  causes  of  action.  The  cause  of 
action  against  Ryckman  and  Cox,  as  alleged  on  the  pleadings, 
is  conspiracy  to  defraud.  The  cause  of  action  against  Jaffray 
is  breach  of  partnership  contract.  The  plaintiff  seeks  against 
Ryckman  and  Cox  damages  for  tort ; against  Jaffray  to  recover 
his  share  of  partnership  profits.  The  Chief  Justice  rightly  held 
that  the  defendants  Ryckman  and  Cox  should  not  be  embar- 
rassed by  being  involved  in  the  settlement  of  partnership 
disputes  between  the  plaintiff  and  defendant  Jaffray.  In 
Frankenburg  v.  Great  Horseless  Carriage  Co.  the  defendants 
stood  inter  se  in  the  relation  of  principal  and  agent.  Thei'e  is 
no  such  connection  between  Jaffray  and  his  co-defendants. 
The  plaintiff  cannot,  at  all  events  without  amending  his  plead- 
ings, establish  a right  to  proceed  against  the  three  defendants 
for  all  the  relief  claimed  in  this  action. 
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Anglin,  in  reply.  Whatever  was  the  case  in  Frankenburg 
V.  Great  Horseless  Carriage  Co.,  there  was  no  relation  of 
principal  and  agent  between  the  two  classes  of  defendants  in 
Kent  Coal  Exploration  Co.  v.  Martin,  which  counsel  for  the 
defendants  Ryckman  and  Cox  has  made  no  attempt  to  distin- 
guish. The  statement  of  claim  as  it  stands  is  in  conformity 
with  the  pleadings  in  the  latter  case,  and  the  plaintiff  does  not 
require  to  ask  any  amendment.  We  have  in  this  case  a 
common  question  of  fact  to  be  determined,  and  it  arises  out  of 
a common  transaction.  These  are  the  two  tests  prescribed, 
upon  compliance  with  which  separate  causes  of  action  in  the 
technical  sense  may  be  joined:  Stroud  v.  Lawson,  [1898]  2 Q.B. 
44,  per  Vaughan  Williams,  L.J.,  at  p.  54. 

May  16.  Boyd,  C.  : — Despite  the  form  of  pleading,  there 
is  such  unity  in  the  matters  complained  of  as  between  all 
parties  as  justifies  the  retention  of  the  defendants  who  appeal. 
The  plaintiff  sues  as  a partner  of  Jaffray,  the  chief  defendant; 
he  alleges  that  at  a certain  point  Jaffray  was,  by  unfair  means 
adopted  by  the  other  defendants,  induced  to  ignore  the  plaintiff 
and  to  proceed,  in  company  with  his  co-defendants,  so  to  deal 
with  the  partnership  plant  and  assets  as  to  make  large  profits, 
and  that  they  are  all  liable  to  the  plaintiff  therefor.  He  asks 
that  the  partnership  account  be  taken  and  the  partnership 
wound  up.  This  involves  the  bringing  in  of  all  defendants 
before  the  Court — not  only  the  original  partner,  but  those  who 
have  wrongly  intervened  to  make  and  share  profits  derived 
from  handling  and  using  the  partnership  assets.  The  nearest 
reported  case-  is  perhaps  Kent  Coal  Exploration  Co.  v.  Martin, 
16  Times  L.K.  486. 

The  appeal  is  allowed ; costs  in  cause. 

Ferguson,  J.,  concurred. 

T.  T.  R. 


D.  c. 

1901 

Evans 

V. 

JaFFE-AY, 
Boyd,  C. 


622 


ONTARIO  LAW  REPORTS. 


[VOL. 


1900 
Nov.  14. 


Mummery  et  ux.  v.  Grand  Trunk  R.W.  Co. 
Whales  v.  Grand  Trunk  R.W.  Co. 


Action — Fatal  Accident  Act — Rights  of  Administrator — Rights  of  Relatives — 
Time  Limit — Stay  of  Proceedings. 

An  unmarried  man  having  come  to  his  death  by  reason  of  injuries  inflicted  by 
the  defendants,  two  actions  were  brought  to  recover  damages  occasioned  by 
his  death.  The  first  in  point  of  time  was  brought  by  the  paternal  grand- 
father and  grandmother  of  the  deceased,  and  the  second  by  his  mother,  who 
had  obtained  letters  of  administration  to  his  estate  after  the  bringing  of  the 
first  action. 

Upon  a motion  by  the  defendants  to  stay  one  or  other  of  the  actions  ; — 

Held,  that,  while  the  grandfather  and  grandmother  could  legally  proceed  with 
their  action  under  R.S.O.  1897  ch.  166,  although  brought  within  six  months 
of  the  death,  so  long  as  there  was  no  executor  or  administrator,  yet  an 
administratrix  having  been  appointed  and  an  action  brought  by  her  within 
the  six  months,  she  was  entitled  to  proceed  with  it ; and  the  first  action  was 
the  one  to  be  stayed. 

Lampman  v.  Township  of  Gainsborough  (1888),  17  O.R.  191,  and  Holleran  v. 

Bagnell  (1879),  4 L.R.  Ir.  740,  explained  and  followed. 

Held,  also,  that  the  administrator  would  have  the  right  in  her  action  to  claim 
damages  sustained  by  the  personal  estate  of  the  deceased. 

Leggott  v.  Great  Northern  R.  W.  Go.  (1876),  1 Q.B.D.  599,  followed. 

Motion  by  the  defendants,  under  sec.  6 of  R.S.O.  1897  ch. 
166,  for  an  order  directing  that  one  or  other  of  these  actions  be 
stayed,  heard  by  Mr.  Winchester,  the  Master  in  Chambers,  on 
the  12th  November,  1900.  The  facts  are  stated  in  the 
judgment. 

D.  L.  McCarthy , for  the  defendants. 

J.  H.  Moss,  for  the  plaintiffs  Mummery. 

R.  U.  McPherson,  for  the  plaintiff  Whalls. 

November  14.  The  Master  in  Chambers  : — Both  of  these 
actions  have  been  brought  for  the  recovery  of  damages 
occasioned  by  the  death  of  Charles  S.  Mummery.  The  defen- 
dants move  for  an  order  staying  the  prosecution  of  one  of  them, 
and  the  question  is,  which  one  should  be  stayed. 

The  facts  appear  to  be  as  follows.  The  deceased  came  to 
his  death  on  the  15th  September,  1900,  by  reason  of  injuries 
inflicted  by  the  defendants.  At  the  time  of  his  death  and  for 
some  time  previously  he  liad  been  living  alone  at  the  city  of 
Hamilton.  He  was  at  tliat  time  about  twenty-two  years  of 
age  and  unmarried.  His  body  was  taken  to  the  house  of  his 
mother,  Mrs.  Wlialls,  and  was  buried  by  her,  she  paying  the 
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expenses  connected  with  the  funeral  and  the  bringing  of  his 
body  from  Hamilton.  Shortly  after  this  she  gave  instructions 
to  her  solicitor  to  obtain  letters  of  administration  to  his  estate 
to  enable  her  to  bring  the  present  action.  The  letters  of 
administration  were  issued  on  the  22nd  October,  1900,  and  the 
writ  was  issued  by  her  later  in  the  same  month.  Prior  to  this 
date,  viz.,  on  the  8th  October,  1900,  the  writ  in  the  first-named 
action  was  issued  on  behalf  of  the  grandfather  and  grandmother 
of  the  deceased. 

Upon  this  application  no  affidavit  has  been  filed  by  the 
plaintiffs  in  the  first-named  action,  although  two  have  been  filed 
by  their  sons.  These  affidavits  have  been  contradicted  in  some 
particulars  by  the  plaintiff  in  the  second  action  and  her 
husband,  and  it  is  not  too  much  to  say  that  the  son  Samuel  T. 
Mummery  appears  to  be  the  active  person  in  bringing  the  first 
suit. 

Counsel  for  the  plaintiffs  Mummery  contends  that  they  were 
regular  in  instituting  the  action,  and,  having  brought  the  first 
action,  thej^  are  dominus  litis,  citing  in  support  of  this  proposi- 
tion Lampman  v.  Township  of  Gainsborough  (1888),  17  O.R. 
191,  and  Ruegg  on  Employers’  Liability,  4th  ed.,  p.  121. 

The  point  decided  in  the  Lampman  action  was,  that  an 
action  for  damages  by  reason  of  the  death  of  a person  could  be 
maintained  under  the  statute  applicable  to  this  case,^  by  the 
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* The  Fatal  (Accident)  Act,  R.S.O.  1897  ch.  166  : — 

1.  Where  the  words  following  occur  in  this  Act,  they  shall  be  construed 
in  the  manner  hereinafter  mentioned,  unless  a contrary  intention  appears  ; 
(1)  “Parent”  shall  include  father,  mother,  grandfather,  grandmother,  step- 
father and  stepmother. 

2.  Where  the  death  of  a person  has  been  caused  by  such  wrongful  act, 

neglect  or  default,  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof,  in  such 
case  the  person  who  would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  . . . 

.3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent 
and  child  of  the  person  whose  death  has  been  so  caused,  and  shall  be  brought 
by  and  in  the  name  of  the  executor  or  administrator  of  the  person  deceased, 
and  . . . the  Judge  or  jury  may  give  such  damages  as  he  or  they  think 

proportioned  to  the  injury  resulting  from  such  death  to  the  parties  respective!} 
from  whom  and  for  whose  benefit  such  action  has  been  brought ; and  the 
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person  beneficially  entitled,  though  brought  within  six  calendar 
months  from  the  death,  unless  there  be  at  the  time  an  executor 
or  administrator  of  the  deceased.  Mr.  Justice  MacMahon  in 
delivering  the  judgment  of  the  Court  expressly  follows  the 
decision  of  the  Irish  Court  in  Holleran  v.  Bagnell  (1879), 
4 L.K.  Ir.  740.  In  that  case  the  action  was  brought  to  recover 
damages  for  the  death  of  the  plaintiff’s  daughter,  caused 
through  the  negligence  of  the  defendant.  The  statute  under 
which  it  was  brought  was  similar  to  our  Ontario  statute.  The 
statement  of  claim  alleged  that  there  never  was  any  executor 
of  any  will  or  testament,  or  any  administrator  of  the  personal 
estate  of  the  deceased.  Plea,  inter  alia,  that  the  deceased  died 
within  six  calendar  months  next  before  the  action  was  brought. 
The  plaintiff  demurred.  Counsel  for  the  plaintiff*  in  support  of 
the  demurrer  argued  that  “ if  there  is  no  executor  or  adminis- 
trator, any  one  of  the  relatives  mentioned  in  the  Act  may 
commence  an  action  immediately  after  the  death.  It  is  only  in 
cases  where  there  is  an  executor  or  administrator  that  it  is 
necessary  that  six  months  should  elapse  before  the  relatives  can 
sue.”  And  the  Court  held  that  such  was  the  grammatical 
construction  of  the  section  of  the  Act. 

In  my  opinion,  this  is  the  construction  which  the  wording 
of  our  statute  bears,  and,  while  the  plaintiffs  Mummery  could 

amount  so  recovered  . . . shall  he  divided  amongst  the  before  mentioned 

parties  in  such  shares  as  the  Judge  or  jury  find  and  direct. 

6.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  same  subject 
matter  of  complaint ; and  every  such  action  shall  be  commenced  within  twelve 
months  after  the  death  of  the  deceased  person. 

8.  If,  and  so  often  as  it  shall  happen  . . . that  there  shall  be  no 

executor  or  administrator  of  the  person  so  deceased,  or  that  there  being  such 
executor  or  administrator,  no  such  action  as  in  this  Act  mentioned,  shall, 
within  six  months  after  the  death  of  such  deceased  person,  have  been  brought 
by  and  in  the  name  of  his  or  her  executor  or  administrator,  then  . . such 

action  may  be  brought  by  and  in  the  name  or  names  of  all  or  any  of  the  persons 
(if  more  than  one)  for  whose  benefit  such  action  would  have  been,  if  it  had  been 
brought  by  and  in  the  name  of  such  executor  or  administrator ; and  every 
action  so  to  be  brought,  shall  be  for  the  benefit  of  the  same  person  or  persons, 
and  shall  be  subject  to  the  same  regulations  and  procedure,  as  nearly  as  may 
be,  as  if  it  were  brought  by  and  in  the  name  of  such  executor  or  administrator. 
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legally  proceed  with  their  action  in  case  the  administratrix,  the 
plaintiff  in  the  second  action,  had  taken  no  proceeding  within 
the  six  months  after  the  death  of  the  deceased,  yet  the  adminis- 
tratrix, having  brought  an  action  within  the  time  limited,  is 
entitled  to  proceed  with  it. 

It  was  also  argued  by  counsel  for  the  administratrix  that 
the  action  brought  by  her  will  be  more  comprehensive  than  the 
Mummery  action,  and  for  that  reason  her  action  should  be 
allowed  to  proceed.  No  doubt,  if  the  circumstances  of  the  case 
entitle  her  to  damages  sustained  by  the  personal  estate  of  the 
deceased,  she  has  the  right  to  seek  the  recovery  of  the  same  in 
addition  to  proceeding  under  R.S.O.  1897  ch.  166  : see  Leggott 
V.  Great  Northern  R.W.  Co.  (1876),  1 Q.B.D.  599. 

The  statement  made  in  Ruegg,  p.  121,  as  to  the  plaintiff 
being  dominus  litis  refers  to  a plaintiff  entitled  to  proceed  with 
the  action. 

I consider  that  the  plaintiff  Whalls  is  entitled  to  proceed 
with  her  action,  and  that  the  action  of  the  plaintiffs  Mummery 
must  be  stayed.  Costs  of  the  application  should  be  paid  by  the 
plaintiffs  Mummery. 


Master  in 
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Davey  V.  Sadler  ^et  al. 

Summary  Judgment  — Rule  60S  — Promissory  Note  — Defence — Unconditional 

Leave  to  Defend. 

In  an  action  upon  a promissory  note  the  defendant  set  up,  in  answer  to  a 
motion  for  summary  judgment  under  Rule  603,  that  the  consideration  for 
the  note  consisted  in  whole  or  in  part  of  the  purchase  money  of  a patent 
right,  and  that  the  note  had  not  the  words  “given  for  a patent  right” 
written  or  printed  across  the  face,  and  was,  therefore,  void  under  the  Bills  of 
Exchange  Act,  sec.  30,  sub-sec.  4,  in  the  hands  of  the  plaintiff,  who  was 
alleged  to  have  notice  of  such  consideration.  The  plaintiff  denied  that  the 
note  was  given  for  such  consideration  : — 

Held,  that  the  defendant  was  entitled  to  unconditional  leave  to  defend. 

An  appeal  by  the  defendant  Moore  from  an  order  of  one  of 
the  local  Judges  at  Sault  Ste.  Marie,  made  upon  a motion  by 
the  plaintiff  under  Rule  603  for  summary  judgment  in  an 
action  upon  a promissory  note,  allowing  the  appellant  to  defend 
the  action  on  condition  of  his  paying  $800  into  Court.  The 
facts  appear  in  the  judgment. 

The  appeal  was  heard  by  Lount,  J.,  in  Chambers,  on  the 
19th  April,  1901. 

M.  H.  Ludwig,  for  the  appellant. 

B.  L.  McCarthy,  for  the  plaintiff 

May  17.  Lount,  J.  : — The  defendant  Moore  appeals  on  the 
ground  that  he  should  be  allowed  to  defend  unconditionally. 
He  also  contends  that  an  affidavit  made  on  his  behalf  by  Mr. 
A.  W.  Ballantyne,  his  solicitor,  should  have  been  received  by 
the  learned  Judge  in  shewing  cause  on  the  motion  for  judg- 
ment, but  which  affidavit  the  learned  Judge,  for  some  reason 
not  apparent  to  me,  refused  to  receive.  On  the  matter  coming 
before  me,  I thought  the  affidavit  should  have  been  received, 
and  1 received  it,  giving  leave  to  the  plaintiff  to  file  affidavits  in 
reply  if  he  should  so  desire ; the  plaintiff  filed  his  own  affidavit 
and  an  affidavit  of  his  solicitor,  Mr.  E.  P.  Clement,  in  reply ; 
and  I now  deal  with  the  motion  on  the  material  before  the 
local  Judge  and  tlie  further  affidavits. 

Tlie  action  is  on  a promissory  note  for  $800  made  by  the 
defendant  Sadler  indorsed  by  the  defendant  Moore  to  the 
plaintiff. 
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On  the  motion  for  judgment  the  plaintiff  filed  his  affidavit 
complying  with  the  requirements  of  the  Rule  to  entitle  him  to 
the  same.  The  defendan#  Moore,  by  his  affidavit  and  by  tlie 
cross-examination  on  his  affidavit,  sets  up  in  answer  as  a 
defence  to  the  action  that  the  consideration  for  the  note  sued 
on  consisted  in  whole  or  in  part  of  the  purchase  money  of  a 
patent  right,  or  of  a partial  interest  in  a patent  right,  and  that 
the  note  had  not  written  or  printed  prominently  and  legibly 
across  the  face  thereof,  before  the  same  issued,  the  words 
‘‘given  for  a patent  right;”  that,  in  fact,  the  note  had  not  such 
words  written  or  printed  across  the  face  thereof  at  all ; that 
the  plaintiff  is  a holder  in  due  course  with  notice  of  such 
consideration ; and  that  under  the  Bills  of  Exchange^  Act,  sec. 
30,  sub-sec.  4,  the  note  is  void,  and  he,  the  defendant  Moore,  is 
not  liable  on  the  same  to  the  plaintiff. 

The  plaintiff,  by  his  affidavit  and  the  affidavit  of  Mr. 
Clement,  denies  that  the  note  was  given  for  any  such  considera- 
tion, and  says  that  it  was  given  in  settlement  of  a claim  which 
the  plaintiff  had  against  the  defendant  Sadler  for  false  and 
fraudulent  representations  made  on  the  sale  or  transfer  of  a 
certain  patent  right,  or  an  interest  therein,  by  the  defendant 
Sadler  to  the  plaintiff,  and  that  the  defendant  Moore  is  only  an 
indorser  on  the  note. 

The  affidavit  of  Mr.  Ballantyne  is  in  confirmation  of  the 
defendant  Moore’s  contention,  and  the  affidavits  of  the  plaintiff 
and  of  Mr.  Clement  are  in  denial  of  such  contention. 

There  is,  therefore,  by  the  affidavits  filed  a direct  conflict  of 
evidence  and  a distinct  issue  of  fact  to  be  determined. 

The  Rule  provides  that  if  the  defendant  satisfies  the  Court 
or  Judge  that  he  has  a good  defence  to  the  action  on  the  merits 
or  discloses  such  facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend  the  action,  speedy  judgment  will  be  denied. 

I think  the  defendant  Moore  has  satisfied  the  requirements 
of  the  Rule  to  entitle  him  to  be  allowed  to'  defend  uncondition- 
ally. He  may  not  be  able  to  support  and  establish  his  defence 
at  the  trial,  but,  in  my  judgment,  he  has  disclosed  facts 
sufficient  to  entitle  him  to  defend  the  action. 

In  Ward  v.  Plumhley  (1890),  6 Times  L.R.  198,  Mr.  Justice 
Wills  says  “ that  if  there  was  a fair  probability  of  a defence,  a 
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defence  ought  to  be  allowed,  without  imposing  the  condition  of 
payment  into  Court.” 

And  in  Runnacles  v.  Mesqnita  (1876),  1 Q.B.D.  at  p.  418, 
Cockburn,  C.J.,  says : I think  we  must  not  hesitate  to 

establish  a precedent  that,  when  the  defendant  goes  beyond  the 
mere  form  of  stating  that  he  has  a good  defence,  and  states 
what  his  defence  is,  and  gives  reasons  for  thinking  that  his 
defence  is  substantial  and  will  be  sustained  in  evidence,  the 
defendant  ought  not  to  be  compelled  to  pay  money  into  Court 
as  a condition  to  his  being  allowed  to  come  in  and  defend  the 
action.” 

See  also  Wilkes  v.  Kennedy  (1894),  16  P.R.  204;  Munro  v. 
Orr  (1895),  17  P.R.  53;  and  Farmers’  Bank  v.  Sargent  (1896), 
iK  67. 

The  affidavit  of  the  defendant  Moore  states  that  he  has  a 
good  defence  to  the  action,  as  he  is  advised  and  verily  believes, 
and  in  his  cross-examination  on  his  affidavit  he  states  what  his 
defence  is,  and  gives  reasons  for  believing  that  his  defence  is 
substantial  and  will  be  sustained  in  evidence.  In  this  he  is 
corroborated  by  the  affidavit  of  Mr.  Ballantyne ; and,  although 
this  is  contradicted  by  the  affidavits  of  the  plaintiff  and  Mr. 
Clement,  I do  not  think  that  the  issue  between  the  parties 
should  be  tried  out  and  determined  on  the  affidavits  and 
material  before  the  Court.  The  matters  in  dispute  in  this 
action  should  be  ventilated  in  open  Court,  unconditionally. 

The  authorities  cited  by  Mr.  McCarthy  against  this  view — 
Diinnet  v.  Harris  (1892),  14  P.B.  437,  Bank  of  Toronto  v. 
Keilty  (1896),  17  P.R.  250,  and  Jones  v.  Mason  (1899),  18  P.R. 
442 — are,  I think,  clearly  distinguishable  in  their  facts  from 
the  facts  in  this  case,  and  do  not  warrant  me  in  coming  to  a 
different  conclusion  from  what  I have. 

I,  therefore,  vary  the  order  by  allowing  the  defendant 
Moore  to  defend  unconditionally.  Costs  of  this  order  and  up  to 
it  to  be  costs  in  the  cause. 


T.  T.  R. 
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Bonbright  V.  Bonbright. 

Domicil — Origin — Choice — Abandonment — Husband  and  Wife — Alimony — Writ 
of  Summons — Service  out  of  Jurisdiction — Rule  162  (c). 

In  an  action  for  alimony  the  defendant  was  served  with  the  writ  of  summons  in 
November,  1900,  in  the  State  of  California,  where  he  had  gone  to  reside  in 
September,  1899.  He  was  born  in  the  State  of  Pennsylvania,  and  was 
married  to  the  plaintiff  in  the  State  of  New  York  in  1889.  For  seven  or 
eight  years  before  the  marriage  he  had  lived  in  Canada.  After  the  marriage 
the  plaintiff  and  defendant  went  to  Europe  for  several  months,  and  after- 
wards resided  for  short  periods  at  two  places  in  different  States  in  America. 
In  1891  they  came  to  Canada,  and  bought  property  at  a village  in  Ontario, 
which  was  their  home  from  that  time  on,  although  during  several  winters 
thereafter  they  went  to  different  places  in  the  United  States,  where  each  did 
something  to  earn  money,  but  they  always  came  back  to  the  Ontario  home  in 
the  spring.  The  plaintiff  still  continued  to  reside  there,  and  said  she  never 
at  any  time  had  any  intention  of  changing  permanently  her  residence  or 
place  of  abode.  The  defendant  swore  that  in  September,  1899,  he  sold  all 
the  property  he  had  in  Canada,  and  went  to  the  United  States  to  reside, 
where  he  had  ever  since  resided,  was  now  residing,  and  intended  to  reside, 
and  that  he  had  no  property  of  any  kind  in  Ontario.  The  defendant  had 
since  going  to  California  instituted  proceedings  there  against  the  plaintiff  for 
a divorce  : — 

Held,  that  the  defendant’s  domicil  of  origin  was  in  the  United  States  ; that  he 
acquired  a domicil  of  choice  in  Ontario  ; that,  upon  the  evidence,  he  had  not 
abandoned  that  domicil ; and  therefore  he  was  still  domiciled  within  Ontario, 
within  the  meaning  of  Rule  162  (c),  and  service  of  the  writ  upon  him  out  of 
Ontario  was  permissible. 

Motion  by  the  defendant  in  an  action  for  alimony  to  set 
aside  the  writ  of  summons  and  the  service  thereof  and  of  the 
statement  of  claim  upon  the  defendant  in  California. 

The  facts  are  stated  in  the  judgment. 

The  motion  was  originally  made  before  one  of  the  local 
Judges  at  Cobourg,  and  was  referred  by  him  to  the  Judge  hold- 
ing the  Assizes  at  Cobourg,  and  was  heard  there  by  Ferguson, 
J.,  on  the  16th  March,  1901. 

E.  G.  S.  Hnycke,  for  the  defendant. 

A.  J.  Armstrong,  for  the  plaintiff. 

The  following  cases  were  cited  by  counsel : — Hodgson  v.  Be 
Beauchesne  (1858), 12  Moo.  P.C.  285:  Maxwell  y.  McClure  (I860), 
6 Jur.  N.S.  407  ; Aikman  v.  Aikman  (1860),  3 Macq.  H.L.  854 ; 
Jopf)  V.  Wood  (1864),  34  Beav.  88  ; Bell  v.  Kennedy  (1868),  L.R. 
1 8c.  App.  307  ; Udny  v.  Udny  (1869),  L.R.  1 Sc.  App.  441 ; 
Haldane  v.  Eckford  (1869),  L.R.  8 Eq.  631  ; Aitchison  v. 
Dixon  (1870),  L.R.  10  E(|.  589;  Brunei  v.  Brunei  (1871),  L.R. 
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12  Eq.  298;  Stevenson  v.  if assoTZ.  (1873),  L.R.  17  Eq.  78;  King 
V.  Foxwell  (1876),  3 Ch.  D.  518  at  p.  520 ; Doucet  v.  Geoghegan 
(1877),  9 Ch.  D.  441  ; Platt  Attorney -General  of  New  South 
Wales  (1878),  3 App.  Cas.  336  ; Magurn  v.  Magurn  (1883),  3 
O.R.  570;  Bradford  v.  Young  (1885),  29  Ch.  D.  617;  In  re 
Patience  (1885),  ih.  976 ; In  re  Marrett  (1887),  36  Ch.  D.  400; 
Urquhart  v.  Butterfield  (1887),  37  Ch.  D.  357  ; Bell  v.  Antwerp, 
London,  and  Brazil  Line,  [1891]  1 Q.B.  103;  Allen  v.  Allen 
(1893),  15  P.R.  458;  Le  Mesurier  v.  Le  Mesnrier,  [1895]  A.C. 
517. 

May  21.  Ferguson,  J.  : — The  action  is  for  alimony,  the 
plaintiff  residing  in  this  Province,  and  the  defendant  being  at 
present  resident  in  the  State  of  California. 

The  motion  is  for  an  order  setting  aside  the  writ  of  sum- 
mons, the  service  of  the  same  and  of  the  statement  of  claim, 
such  service  having  been  made  on  or  about  the  30th  day  of 
November  last,  on  the  grounds  that  the  defendant  was  not 
domiciled  or  ordinarily  resident  within  Ontario,  and  that  a writ 
of  summons  for  alimony  cannot  be  served  out  of  the  jurisdic- 
tion of  this  Court  on  a defendant  out  of  the  jurisdiction,  and 
upon  other  grounds  said  to  be  appearing  from  the  matter  filed. 
It  appears  that  the  necessary  leave  was  obtained  and  a “ condi- 
tional appearance  ” to  the  action  entered.  This  motion  was 
made  and  was  returnable  before  the  local  Judge  in  the  county 
of  Northumberland  on  the  I7th  day  of  December  last,  but  for 
some  reason  was  not  disposed  of  by  him,  and  was  referred  to 
me  for  disposal  at  the  last  Assizes  holden  at  the  town  of 
Cobourg. 

The  contention  arose  and  the  argument  took  place  under  the 
provisions  of  Rule  162  of  the  present  Rules  of  Court,  sub-secs. 
{c)  and  (e). 

The  Rule,  so  far  as  important  here,  is,  that  service  out  of 
Ontario  of  a writ  or  notice  of  a writ  may  be  allowed  by  the 
Court  or  a Judge,  wherever  (c)  any  relief  is  sought  against  a 
person  domiciled  or  ordinarily  resident  within  Ontario,  or  (e) 
the  action  is  founded  on  a breach  witliin  Ontario  of  a contract, 
wlierever  made,  wliich  is  to  be  performed  within  Ontario,  or  on 
a tort  committed  therein. 
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It  was  not  contended  that  the  defendant  was  at  the  time  of 
the  service  “ordinarily  resident”  within  Ontario.  It  was,  how- 
ever, contended  that  he  was  domiciled  in  Ontario.  In  regard 
to  this  question  of  domicil,  I have  difficulty,  arising  chiefly  on 
account  of  the  meagreness  of  the  evidence  hearing  on  the  sub- 
ject. The  plaintiff  in  her  affidavit  says  that  the  defendant  was, 
as  she  believes,  born  in  Philadelphia,  in  the  State  of  Pennsyl- 
vania, one  of  the  United  States  of  America,  and  was  about 
twenty-eight  years  of  age  at  the  time  of  their  marriage,  which 
took  place  at  the  city  of  Rochester,  in  the  State  of  New  York, 
on  the  2nd  day  of  March,  1889,  and  that  for  about  seven  or 
eight  years  prior  to  the  marriage  the  defendant  had  been  resi- 
dent in  Canada,  most  of  the  time  in  Ottawa,  he  being  part  pro- 
prietor of  a large  music  store  there,  and  also  engaged  in  teaching 
elocution.  She  says  that  she  was  born  in  England,  but  that  she 
lived  most  of  her  life  in  Canada ; that  after  their  marriage  she 
and  the  defendant  went  to  Europe  for  several  months,  and 
afterwards  resided  for  a short  period  at  both  Bellefont,  Pennsyl- 
vania, and  Washington,  U.S.A.,  and  that  in  1891  they  came  to 
Canada  and  bought  property  at  Gore’s  Landing,  which  was 
their  home  from  that  time  on.  She  says  that  before  the  mar- 
riage she  was  an  organist  and  music  teacher,  and  that  since 
their  residence  at  Gore’s  Landing  (which  is  in  the  county  of 
Northumberland,  in  Ontario)  during  several  winters  they  went 
to  the  United  States  at  different  places,  she  teaching  music  and 
the  defendant  teaching  elocution  and  physical  culture,  but  that 
they  always  came  back  to  Gore’s  Landing  in  the  spring.  She 
says  that  at  no  time  had  she  any  intention  of  changing  per- 
manently her  residence  or  place  of  abode,  and  that  her  furniture 
and  belongings  remained  at  Gore’s  Landing.  She  says  that  she 
still  has  a house  and  lot  at  Gore’s  Landing,  which  is  mortgaged, 
and  that  she  has  no  income. 

In  the  month  of  September,  1899,  the  defendant  left  this 
country,  and  went  to  the  State  of  California,  where  he  instituted 
proceedings  for  divorce  from  the  plaintifl)  and  wliere  he  still 
resides. 

The  defendant  in  his  affidavit  says  that  in  or  about  the 
month  of  September,  1899,  he  sold  all  the  propert}^  he  had  in 
Canada,  andkame  to  the  United  States  to  reside,  where  he  has 
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ever  since  resided,  is  now  residing,  and  intends  to  reside,  and 
that  he  has  no  property  of  any  kind  in  Ontario. 

The  defendant’s  domicil  of  origin  was  in  the  United  States, 
where  he  was  born.  This  seems  to  be  undisputed.  I have 
taken  occasion  to  look  at  a number  of  cases  on  the  subject,  and 
I think  that  I may  safely  assume  that  what  is  said  by  Sir 
George  Jessel  in  King  v.  Foxwell,  3 Ch.  D.  at  p.  520,  is  correct, 
which  is,  ‘‘  that  in  order  that  a man  may  change  his  domicil  of 
origin  he  must  choose  a new  domicil — the  word  'choose’  indi- 
cates that  the  act  is  voluntary  on  his  part — he  must  choose  a 
new  domicil  by  fixing  his  sole  or  principal  residence  in  a new 
country  (that  is,  a country  which  is  not  his  country  of  origin), 
with  the  intention  of  residing  there  for  a period  not  limited  as 
to  time.”  The  learned  Judge,  further  on,  after  pointing  out 
difficulties  in  respect  of  the  subject,  asks,  " What  is  the  meaning 
of  permanent  residence?”  He  says,  "That  is  a question  which 
cannot  be  decided  by  mere  length  of  time,  the  answer  to  it 
must  involve  the  consideration  of  the  intention  of  the  person.” 

I am  of  the  opinion  that  it  appears  that  this  defendant  chose 
a home  at  Gore’s  Landing,  in  Ontario,  with  the  intention  of  resi- 
ding there  for  a period  not  limited  by  time,  and  that  the  plaintiff* 
and  defendant  going  to  the  United  States  in  the  winter  time, 
as  and  for  the  purposes  stated,  does  not  militate  against  this 
view,  for,  as  it  appears  to  me,  they  only  on  each  occasion  left 
their  home  for  a purpose,  intending  to  return  after  a compara- 
tively short  period,  and  on  each  occasion  they  did  so  return. 
On  the  evidence  that  I have,  I am  of  the  opinion  that  it  appears 
that  the  defendant  acquired  a domicil  of  choice  in  Ontario,  his 
place  of  residence  being  Gore’s  Landing  aforesaid. 

It  was  contended  that,  even  assuming  that  the  defendant  had 
acquired  a domicil  of  choice  in  Ontario,  his  going  to  California 
as  he  did  operated  as  an  abandonment  of  that  domicil.  It  is  true 
that  tlie  domicil  of  choice  may  be  abandoned,  though  a new 
domicil  of  choice  has  not  been  acquired,  the  domicil  of  origin 
reverting  and  being  the  domicil  of  the  person  meantime  and 
until  anotlier  domicil  of  choice  has  been  ac(piired. 

The  consideration  of  the  question  as  to  whether  or  not  a 
domicil  of  choice  lias  been  abandoned  is  one  chiefiy  of  fact.  As 
said  by  tlie  Lord  Chancellor  in  the  case  Udny  v.  Udny,  LR.  1 
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Sc.  App.  at  pp.  451-2,  ‘‘the  more  consistent  theory  is,  that  the 
abandonment  of  the  new  domicil  is  complete  animo  et  facto, 
because  the  factum  is  the  abandonment,  the  animus  is  that  of 
never  returning.”  So  far  as  I have  seen  from  a perusal  of  many 
cases,  in  order  to  the  abandonment  of  a domicil  of  choice  there 
must  be  two  things,  an  abandonment  in  fact,  and  an  intent  not 
to  return. 

In  the  present  case  the  defendant  has  been  away  from 
Ontario  for  a comparatively  short  period.  That  he  left  and 
went  to  California  for  a particular  and  special  purpose,  can 
scarcely  be  denied.  The  period  that  he  has  been  there  is  not 
such  that  an  intent  can  be  inferred  from  it.  The  statement  in 
the  defendant’s  affidavit  bearing  more  or  less  upon  the  subject 
of  the  intent,  I have  above  set  forth.  When  sought  to  be 
applied  to  the  subject  of  an  intent  not  to  return  to  Ontario,  it 
seems  to  be  equivocal.  The  expression  “ intention  to  reside  in 
California  ” may  apply  to  a short  or  a long  period,  and  the 
defendant  does  not  anywhere  negative  the  existence  of  an  inten- 
tion to  return  to  Ontario. 

There  are  many  things  in  the  evidence  pointing  towards  the 
existence  of  an  intention  on  the  part  of  the  defendant  to  return 
to  Ontario  when  he  has  effected  the  object  or  particular  purpose 
for  which  he  went  to  California,  and  he  refrains  from  denying 
the  existence  of  such  intention. 

I am,  for  the  reasons  I have  sought  to  give,  of  the  opinion 
that  it  has  not  been  shewn  that  there  was  or  has  been  an 
abandonment  of  the  domicil  of  choice  in  Ontario,  and  that  the 
defendant  must  be  considered  as  still  domiciled  in  Ontario,  and, 
this  being  so,  the  case  falls  under  the  provisions  of  Rule  162, 
sub-sec  (c). 

The  motion  will,  therefore,  be  dismissed  with  costs. 

T.  T.  R. 

[An  appeal  from  this  judgment  was  heard  by  a Divisional  Court  on  the  3rd 
June,  1901.  Judgment  was  reserved.] 
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[DIVISIONAL  COURT.] 
Christin  V.  Christin. 

Dec.  21. 

Chattel  Mortgage  — Renewal  — Statement  — Affidavit  — Payments  — Principal  — 

Interest. 

A renewal  statement  filed  by  a chattel  mortgagee  was  not  signed,  but  on  the 
back  was  an  affidavit,  signed  and  sworn  by  the  mortgagee,  referring  to  the 
statement : — 

Held,  a sufficient  compliance  with  R.  S.  0.  1897  ch.  148,  sec.  18. 

Barber  Y.  Maughan  (1877),  42  U.C.R.  134,  followed. 

The  statement  of  payments  made  did  not  set  forth  in  detail  the  date  and 
amount  of  each  payment,  but  only  the  total  sum  paid.  It  went  on  to  state 
“that  no  payments  have  been  made  upon  the  said  mortgage  but  it  clearly 
shewed  that  payment  of  a certain  sum  had  been  made  on  account  of  interest, 
and  no  other  payments  ; — 

Held,  that  the  statute  had  been  sufficiently  complied  with. 

Appeal  by  the  plaintiff  from  the  decision  of  the  Judge  pre- 
siding in  the  1st  division  court  in  the  county  of  Carleton  in 
favour  of  the  claimant  in  an  interpleader  action.  The  facts  are 
stated  in  the  judgment. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.,  Falconbridge  and  Street,  JJ.,  on  the  8th 
F^^ovember,  1899. 

W.  E.  Middleton,  for  the  appellant. 

No  one  appeared  for  the  respondent,  the  claimant. 

' December  21.  The  judgment  of  the  Court  was  delivered  by 

Street,  J.  ; — The  plaintiff  was  a judgment  creditor  of  the 
defendant,  and  had  seized  the  goods  in  question  under  his  execu- 
tion. The  claimant  claimed  the  goods  under  two  chattel 
mortgages  for  $2,500  and  $5,000  respectively,  made  to  him  by 
the  defendant  on  the  27th  June,  1896,  and  since  annually 
renewed.  With  regard  to  the  first  of  these  chattel  mortgages 
no  question  here  arises,  for  the  Judge  decided  against  the 
claimant  upon  it ; he  held  that  the  claimant  was  entitled  to  the 
goods  as  against  the  plaintiff  under  the  chattel  mortgage  for 
$5,000.  The  objection  taken  by  the  plaintiff*  to  the  validity  of 
that  instrument  at  tlie  trial  was,  that  the  renewals  were  not  suf- 
ficient in  that  they  were  not  signed  l)y  tlie  mortgagee,  and  were 
not  upon  tlieir  face  sufficiently  explicit  in  regard  to  the  pay- 
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merits  made.  There  is  on  the  back  of  each  statement  an 
affidavit  signed  by  the  mortgagee  and  sworn  by  him  referring 
to  the  statement  upon  which  it  is  indorsed.  This  may  be  read 
as  part  of  the  statement:  Barber  v.  Maughan  (1877),  42  U.C.R. 
134  : and  being  so  read  shews  the  statement  to  be  that  of  the 
mortgagee,  which  is  all  that  the  statute  (R.S.O.  1897  ch.  148, 
sec.  18  et  seq.)  requires. 

The  statement  of  payments  made  in  the  years  1896  and 
1897  does  not  set  forth  in  detail  the  date  and  amount  of  each 
payment  made,  but  only  the  total  sum,  thus : Cash  received 

from  July  of  1896  to  June  of  1897  $30  per  month,  making  in 
all  $330  ; ” and  sets  forth  that  these  sums  are  those  that  have 
been  paid  upon  account  of  the  interest  upon  the  said  mortgage. 
''  That  no  payments  have  been  made  upon  the  said  mortgage.” 
The  meaning  of  these  statements  is  clear  from  the  cash  state- 
ment which  follows,  and  is  in  this  form  : 


1896. 

June  Principal  money $5,000 

Interest  for  one  year  7 per  cent.  . . 350 


1897. 


$5,350 


June  Less  cash  for  interest  paid  as  above . $330 


Total 


$5,020 


And  this  is  the  amount  sworn  to  as  being  unpaid.  It  is  plain 
that  the  meaning  of  the  statement  that  no  payments  have  been 
made  on  account  of  the  said  mortgage,  immediately  followed,  as 
it  is,  by  the  statement  that  $330  has  been  paid  on  account  of 
the  interest,  was  intended  to  be  that  no  payment  had  been 
made  on  the  principal,  and  this  appears  plainly  from  the  cash 
statement.  There  has  been  an  attempt  to  follow  too  slavishly 
the  form  given  in  the  statute,  but  I think  the  requirements 
of  the  statute  have  been  sufficiently  complied  with,  and  that 
the  amount  remaining  due  could  be  calculated  witliout  difficulty 
by  any  person  with  the  material  supplied  by  the  statement. 

The  renewal  for  the  following  year  appears  to  me  to  be 
unobj  ectionable. 
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One  of  the  grounds  of  appeal  urged  before  us  was  that 
there  was  no  formal  proof  at  the  trial  of  the  chattel  mortgages, 
affidavits,  and  renewals ; but  copies  were  put  in  at  the  trial,  and 
these  must  have  been  received  without  objection,  and  probably 
by  consent,  because  in  the  application  for  the  new  trial  before 
the  Judge  in  the  division  court  no  such  objection  appears,  but, 
on  the  contrary,  the  documents  in  question  are  referred  to  as 
being  in  evidence  before  him. 

The  plaintiff  further  asked  for  a new  trial  upon  the  ground 
of  the  discovery  of  new  evidence  in  the  shape  of  a marriage 
settlement  under  the  French  law  entitling  her,  as  stated  by 
counsel,  to  the  ownership  of  part  of  the  goods ; but  the  affidavit 
upon  which  the  new  trial  was  sought  upon  this  ground  was  so 
clearly  insufficient  that  the  Judge  could  not  properly  have  acted 
upon  it. 

In  my  opinion,  the  appeal  must  be  dismissed  with  costs. 

E.  B.  B. 


0 ATM  AN  V.  Michigan  Central  R.R.  Co. 


Appeal — Settlement  of  Book — Appointment — Onus. 

Having  regard  to  Rules  798  et  seq.,  relating  to  appeals  to  the  Court  of  Appeal, 
the  burden  of  proeuring  from  “the  Court  appealed  from,  or  a Judge  thereof” 
(Rule  798),  an  appointment  to  settle  the  appeal  case  or  book,  the  parties 
being  unable  to  agree,  is  upon  the  appellant.  Rule  801  (3)  enables  the 
respondent  to  move  in  the  matter,  if  so  disposed  ; but  it  is  the  appellant’s 
duty  to  enter  the  case  with  the  registrar  and  set  down  the  appeal  for  argu- 
ment; this  he  cannot  regularly  do  without  depositing  the  appeal  books  (Rule 
812) ; and  before  they  are  deposited  the  case  must  be  settled. 

Motion  by  the  plaintiff  (the  respondent)  to  strike  this  case 
out  of  the  list  of  appeals.  The  appeal  books  were  deposited 
with  the  registrar  of  the  Court  of  Appeal  and  the  case  set  down 
by  tlie  defendants  (the  appellants),  but  the  parties  had  not 
settled  tlie  appeal  case  between  them,  and  it  had  not  been 
settled  by  the  Judge  whose  judgment  was  appealed  against. 

The  motion,  was  heard  by  Moss,  J.A.,  in  Chambers,  on  the 
15th  May,  1901. 
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W.  N.  Ferguson,  for  the  plaintiff,  contended  that  it  was  the 
duty  of  the  appellants  to  bring  the  matter  before  the  Judge 
when  the  parties  did  not  agree,  and  the  appellants  not  having 
done  so  were  not  in  a position  to  set  the  case  down. 

I.  F.  Hellmuth,  for  the  defendants,  contended  that,  as  the 
plaintiff  had  raised  objections  to  the  appeal  case  as  prepared  by 
the  defendants,  and  wished  to  add  something  to  it  out  of  the 
ordinary  course,  it  was  for  the  plaintiff  to  bring  the  matter 
before  the  Judge. 

May  18.  Moss,  J.A.  : — The  only  point  to  be  decided  on  this 
motion  is;  Upon  which  party  rested  the  burden  of  procuring 
from  the  learned  trial  Judge  an  appointment  to  settle  the  appeal 
case  or  book,  the  parties  being  unable  to  agree  ? 

A review  of  the  Rules  relating  to  appeals  to  this  Court 
shews  that  it  rested  upon  the  appellants. 

The  appeal  is  to  be  upon  a case  to  be  stated  by  the  parties, 
or,  in  the  event  of  difference,  to  be  settled  by  the  Court  or  Judge 
appealed  from:  Rule  798. 

The  appellant  is  to  serve  the  respondent  with  a draft  of  the 
appeal  case  or  book  as  proposed  by  the  appellant;  Rule  801  (1); 
and  the  respondent  is  to  return  it  with  his  modifications  or  sug- 
gestions ; Rule  801  (3). 

If  the  respondent’s  modifications  or  suggestions  are  acquiesced 
in,  or  if  on  further  discussion  between  the  parties  an  agreement 
is  reached,  the  case  or  book  can  be  marked  settled,  and  the 
appellant  can  proceed  to  prepare  the  copies  for  the  Court  and 
parties. 

But,  in  the  event  of  the  parties  continuing  to  differ,  it 
rests  with  the  Court  or  Judge  to  settle  the  case,  and  for  this 
purpose  either  party  may  give  two  clear  days’  notice  of  an 
application;  Rule  801  (3). 

This  enables  the  respondent  to  move  in  the  matter  if  so  dis- 
posed. But  it  is  the  appellant’s  duty  to  enter  the  case  with  the 
registrar  and  set  down  the  appeal  for  argument.  He  cannot 
regularly  do  this  without  depositing  the  proper  number  of 
appeal  books  with  the  registrar;  Rule  812.  And  the  books  so 
deposited  should  be  copies  of  the  case  agreed  upon  between  the 
parties  or  settled  by  the  Court  or  Judge  appealed  from.  The 
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registrar  is  not  authorized  to  set  down  an  appeal  unless  upon 
delivery  of  properly  settled  books. 

It,  therefore,  lies  upon  the  appellant  to  get  his  case  properly 
settled  before  it  is  set  down. 

It  may  be  that,  as  urged  in  this  case,  the  objections  made 
will  turn  out  to  be  unsubstantial,  and  will  be  disallowed  by  the 
Judge  who  hears  the  application  to  settle  the  case.  But  the 
remedy  lies  with  the  Judge  in  dealing  with  the  costs.  The 
point  still  remains  that  the  case  has  not  been  settled,  and  the 
appellant  must  get  it  settled  before  he  can  enter  it  for  argu- 
ment. 

The  appellants  must  rmnc  'pro  tunc  procure  the  case  to  be 
settled  by  the  trial  Judge,  but  it  is  not  a case  for  striking  the 
appeal  from  the  list.  > 

In  view  of  all  the  circumstances,  I think  the  costs  of  the 
motion  should  be  costs  in  the  appeal. 


T.  T.  R. 
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Alexander  v.  Alexander. 

Practice — Interlocutory  Judginent  — Assessment  of  Damages — Writ  of  Summons 

— Statement  of  Claim — Non-conformity — Substituted  Service — Order  for. 

By  the  indorsement  on  the  writ  of  summons  the  plaintiff  claimed  damages  for 
a breach  of  an  agreement  by  the  defendant  to  convey  certain  land  to  the 
plaintiff.  By  the  statement  of  claim  and  the  plaintiff’s  evidence  it  appeared 
that  her  real  claim  was  for  breach  of  a subsequent  parol  contract  to  the 
effect  that  if  she  would  join  the  defendant  (her  husband)  in  a conveyance  of 
the  land  to  a purchaser,  he  would  pay  the  purchase  money  over  to  her. 
Under  an  order  of  a local  Judge  service  of  the  writ  and  statement  of  claim 
were  effected  by  posting  them  on  the  30th  November,  1900,  in  an  envelope 
addressed  to  the  defendant  at  a place  in  Ontario.  On  the  28th  December, 
1900,  judgment  was  entered  for  the  plaintiff  for  default  of  appearance  to  the 
writ,  for  damages  to  be  assessed.  No  proceedings  were  taken  upon  the 
statement  of  claim  to  enter  judgment  or  a default  note. 

Upon  the  action  coming  down  for  assessment  of  damages,  no  one  appearing  for 
the  defendant : — 

Held,  that,  according  to  the  practice,  no  assessment  could  be  made  except  upon 
the  judgment  for  default  of  appearance,  for  nothing  else  was  ripe  for  assess- 
ment ; and  the  plaintiff  could  not  have  damages  pursuant  to  the  claim 
i indorsed  on  the  writ,  because  it  appeared  by  the  evidence  that  she  had  con- 
sented to  the  defendant  conveying  the  land  in  breach  of  his  covenant.  The 
action  was,  therefore,  dismissed,  but  without  costs  and  without  prejudice  to 
a new  action  being  brought  upon  the  causes  of  action  set  forth  in  the  state- 
ment of  claim. 

Semble,  that  the  order  for  service  by  posting  should  not  have  been  made,  the 
material  being  quite  insufficient,  and  there  being  no  probability  that  the 
papers  would  reach  the  defendant. 

The  writ  of  summons  was  issued  on  the  7th  November, 
1900,  and  was  indorsed  “ for  the  recovery  from  the  defendant 
of  the  sum  of  $2,000  damages  for  breach  of  covenant  by  the 
defendant  of  a certain  agreement  to  convey  to  the  plaintiff  the 
west  half  of  lot  8,  concession  1,  Maryborough  township,  and  for 
a declaration  that  the  damages  for  said  breach  of  covenant  form 
a lien  or  charge  upon  the  north-west  part  of  lot  8,  concession 
14,  Mornington  township,  containing  58f  acres,  and  for  the 
enforcement  of  the  said  agreement  against  the  said  last 
mentioned  lands,  and  for  a lis  2^e'^bdens  for  registration  there- 
fore:” and,  at  the  foot  of  the  indorsement,  the  place  of  trial 
was  stated  to  be  London.  The  writ  was  directed  to  Mathew 
Alexander,  of  Fort  William,  in  the  Province  of  Ontario,  and 
commanded  him  to  appear  within  ten  days  after  service. 

On  the  12th  November,  1900,  the  plaintiff  made  an  affidavit 
in  which  she  stated,  amongst  other  things,  as  follows  : — “ The 
defendant,  I am  informed  and  believe,  is  living  somewhere  in 
the  vicinity  of  Fort  William,  in  the  district  of  Thunder  Bay ; 
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the  last  I heard  from  him  was  in  the  neighbourhood  of  two 
years  ago,  and  he  was  then  working  in  the  vicinity  of  Thunder 
Bay,  and  I am  unable  to  give  any  further  or  additional  infor- 
mation as  to  his  whereabouts  or  as  to  his  present  address.  So 
far  as  I am  aware,  the  last  letter  or  letters  which  was  or  were 
sent  to  him  were  so  sent  to  said  Fort  William.” 

Upon  this  affidavit,  and  upon  the  application  of  the  plain- 
tiff’s solicitor,  and  upon  reading  the  writ  of  summons  and 
statement  of  claim,  an  order  was  made  by  the  local  Judge  of 
the  High  Court  at  Stratford  that  service  of  the  writ  of 
summons  and  of  the  statement  of  claim  by  sending  the  same  by 
prepaid  and  registered  post  letter  addressed  to  the  defendant  at 
Fort  William,  Ontario,  with  a request  to  the  post  master  at 
Fort  William  to  forward  the  said  letter  to  the  defendant,  to  his 
present  post  office  address,  if  known  to  him,  should  be  good  and 
sufficient  service  of  the  said  writ  of  summons  and  statement  of 
claim. 

On  the  30th  November,  1900,  copies  of  the  writ,  statement 
of  claim,  and  order  allowing  service,  were  duly  forwarded  by 
post  in  the  manner  directed  by  the  order,  addressed  to  the 
defendant  at  Fort  William,  Ontario. 

On  the  28th  December,  1900,  judgment  was  entered  for  the 
plaintiff*  for  default  of  appearance  to  the  writ  of  summons — 
“ That  the  plaintiff  recover  against  the  defendant  herein 
damages  to  be  assessed.” 

On  the  29th  December,  1900,  the  writ  of  summons  was 
hied  in  the  office  in  which  judgment  had  been  entered  the  day 
previous ; attached  to  it  was  an  affidavit  of  mailing  the  copies 
of  the  writ,  statement  of  claim,  and  order  of  the  30th  Novem- 
ber, as  above  mentioned.  On  the  same  day,  i.e.,  29th  December, 
1900,  an  affidavit  of  no  appearance  to  the  writ  of  summons  was 
hied. 

On  the  28th  December,  1900,  the  plaintiff  posted  up  in  the 
office  of  the  local  registrar  at  Stratford,  addressed  to  the 
defendant,  a notice  of  assessment  of  damages  at  the  winter 
assizes  at  London,  to  be  held  on  the  7th  January,  1901,  and  a 
notice  of  a motion  to  be  made  at  London  at  the  same  time  for 
leave  to  sign  judgment  for  default  of  appearance  to  the  state- 
ment of  claim.  On  the  same  28th  December,  1900,  the  plaintiff 
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sent  a copy  of  the  notice  of  motion  and  a copy  of  the  notice 
of  assessment  of  damages  to  the  defendant  by  post,  addressed 
to  Fort  William,  but  without  any  further  order  allowing  that 
means  of  service. 

The  case  was  entered  for  assessment  of  damages  at  the 
London  winter  assizes  in  January,  1901.  A copy  of  the 
statement  of  claim  constituted  the  record,  but  attached  to  it 
was  a certificate  of  the  local  registrar  at  Stratford  that 
judgment  was  signed  against  the  defendant  on  the  28th 
December,  1900,  for  damages  to  be  assessed,  and  that  the 
defendant  had  not  filed  any  statement  of  defence  to  the 
statement  of  claim. 

The  action  was  not  heard  at  the  London  winter  assizes, 
because  the  plaintiff  was  ill  and  unable  to  attend,  and  it  was 
made  a remanet. 

On  the  20th  February,  1901,  upon  an  affidavit  of  the 
plaintiff’s  solicitor  of  this  fact,  and  of  the  further  fact  ‘‘  that 
the  defendant  resides  somewhere  in  the  United  States,”  but 
that  his  whereabouts  was  not  known  either  to  the  plaintiff  or 
to  the  solicitor,  an  order  was  made  ex  parte  changing  the  venue 
from  London  to  Stratford. 

On  the  22nd  February,  1901,  the  plaintifi*’s  solicitor  mailed 
a letter  addressed  to  the  defendant  at  Fort  William,  Ontario, 
containing  a copy  of  a notice  of  assessment  of  damages  at  the 
Stratford  assizes  on  12th  March,  1901,  and  of  a notice  of 
motion  for  leave  to  sign  final  judgment  upon  the  statement  of 
claim  at  those  assizes  on  the  12th  March,  1901. 

The  action  came  on  for  assessment  of  damao;es  before 
Street,  J.,  at  the  Stratford  assizes,  on  the  15th  March,  1901. 

No  one  appeared  for  the  defendant,  and  the  plaintiff  was 
the  only  witness  on  her  own  behalf.  An  agreement  under  seal 
was  proved,  made  between  the  plaintiff  and  the  defendant,  her 
husband,  upon  the  settlement  of  a suit  for  alimony  brought  by 
her  against  him,  by  which,  amongst  otlier  things,  he  covenanted 
with  her  to  convey  to  her  the  west  50  acres  of  lot  8,  concession 
1,  Mornington,  for  her  own  use  absolutely,  and  to  pay  off  a 
mortgage  upon  it  for  $650,  and  she  agreed  to  release  lier  dower 
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in  his  other  lands.  This  agreement  was  dated  on  the  14th 
June,  1895,  and  registered  24th  June,  1895. 

The  plaintiff  swore  that  the  defendant  had  sold  the  land  to 
one  Linesman  in  1896  for  $1,500,  and  that  she  had  not 
received  the  proceeds  or  any  part  of  them ; that  she  and  the 
defendant  had  lived  on  another  parcel  of  land  belonging  to  him, 
being  a farm  in  the  township  of  Mornington,  for  a couple  of 
years,  and  that  finally  he  had  left  her  on  the  4th  December, 
1897,  and  she  had  never  seen  him  since. 

At  the  request  of  Street,  J.,  a copy  of  the  conveyance  of 
the  land  in  Maryborough  was  put  in.  It  bore  date  the  27th 
January,  1896  ; the  consideration  was  $1,400  ; and  it  was  a 
conveyance  to  Martin  Linesman  of  the  west  half  of  the  west 
half  of  lot  8,  concession  1.  The  plaintiff  joined  in  the  convey- 
ance to  bar  her  dower. 

In  the  plaintiff’s  affidavit  of  12th  November,  1900,  used 
upon  the  application  for  the  order  to  serve  the  defendant  by 
letter,  she  said  : “ The  defendant  never  did  convey  to  me  the 
lands  mentioned  in  the  said  agreement,  but,  instead  thereof,  got 
me  to  consent  to  his  selling  the  same,  and  he  did  sell  the  same, 
and  kept  the  proceeds  thereof. 

J.  P.  Mahee,  K.C.,  for  the  plaintiff. 

No  one  for  the  defendant. 

May  22.  Street,  J.  (after  setting  out  the  facts  as  above) : 
— I reserved  judgment  at  the  trial  in  order  that  I might  look 
into  the  questions  of  practice  involved,  as  well  as  into  the 
merits  as  disclosed  by  the  evidence. 

The  facts  that  the  defendant  has  not  been  personally  served, 
and  that  no  one  has  appeared  for  him  from  beginning  to  end  of 
this  action,  impose  upon  me  the  duty  of  requiring  the  plaintiff 
to  shew  that  her  proceedings  have  been  in  accordance  with  the 
practice. 

An  examination  of  the  course  taken  shews  that  the  practice 
followed  has  not  been  correct,  and  the  matter  has  come  down 
for  trial  in  a most  unsatisfactory  manner. 

To  begin  with  tlie  writ  of  summons  : it  describes  the  defen- 
dant as  of  Fort  William,  in  the  Province  of  Ontario.  Fort 
William  is  in  the  district  of  Thunder  Bay,  and  a defendant 
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served  there  is  entitled  to  20  days  to  appear,  whereas  the  writ  str^j. 
here  commands  him  to  appear  within  10  days.  There  is  no  1901 
appeal  to  me  from  the  order  of  the  learned  local  J udge  allowing  Alexander 
the  plaintiff  to  serve  the  defendant  by  a registered  letter  sent  ^lexandep 
him  at  Fort  William,  but  I cannot  avoid  the  remark  that  the 
evidence  upon  which  the  order  was  made  appears  to  have  been 
entirely  too  imperfect  to  have  been  acted  upon.  It  is  not  shewn 
that  any  efforts  had  been  made  to  ascertain  the  defendant’s 
whereabouts  either  at  Fort  William  or  elsewhere ; whether  he 
had  a solicitor,  or  relations  or  friends,  who  might  have  news  of 
him;  what  he  was  doing  when  heard  from  last;  whether  he  had 
written  to  the  plaintiff;  or  what  was  her  reason  for  believing 
that  a letter  addressed  to  Fort  William  would  be  likely  to  reach 
him.  The  claim  upon  the  writ  was  for  $2,000,  and  the  plaintiff 
at  the  trial  asked  for  a judgment  for  $1,500.  The  claim  was, 
therefore,  a substantial  one,  and  the  proceedings  have  been 
practically  permitted  to  be  taken  ex  parte  against  the  defen- 
dant. There  is  the  very  slightest  probability  of  the  letter  sent 
to  the  defendant  having  reached  him ; the  plaintiff  says,  in 
November,  1900,  that  he  was  last  heard  of  at  Fort  William; 
her  solicitor  says,  in  February,  1901,  that  he  is  '‘somewhere  in 
the  United  States;”  but  neither  of  them  gives  any  further 
information  or  particulars  as  to  the  sources  of  their  information. 

A plaintiff  should  not  be  permitted  to  proceed  as  if  personal 
service  had  been  effected  when  it  has  not,  without  some 
substantial  ground  upon  which  it  may  reasonably  be  presumed 
that  the  defendant  has  received  notice  of  the  proceedings ; for 
it  is  contrary  to  the  first  principles  of  justice  that  proceedings 
should  be  taken  against  him  without  giving  him  notice  of  them. 

The  plaintiff,  however,  having  obtained  the  order  that  the  writ 
and  statement  of  claim  might  be  served  by  posting  them  to  the 
defendant  at  Fort  William,  complied  with  the  order. 

The  writ  was  indorsed  with  a claim  for  $2,000  damages  for 
breach  of  the  contract  between  the  plaintiff  and  defendant  by 
which  the  defendant  agreed  to  convey  to  her  the  50  acres  in 
Maryborough.  The  statement  of  claim  altered  and  extended 
this  claim  most  materially ; it  alleges  that,  after  the  execution 
of  the  contract,  the  defendant,  by  representing  to  the  plaintiff' 
that  the  proceeds  would  be  paid  over  to  lier,  obtained  Iier 
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consent  to  join  him  in  a conveyance  of  the  land  in  question, 
but,  having  obtained  her  consent,  and  having  himself  received 
“ about  $2,000,”  being  the  proceeds,  he  refused  to  pay  them 
over  to  her. 

This  is  a new  contract  and  not  at  all  the  one  set  forth  in 
the  indorsement  on  the  writ. 

It  is  well  settled  that  Rule  244,  which  allows  a plaintiff  by 
his  statement  of  claim  to  alter,  modify,  or  extend  the  claim 
indorsed  on  his  writ,  does  not  apply  where  the  defendant  does 
not  appear  to  the  writ  of  summons,  and  has  only  been  construc- 
tively served  with  the  statement  of  claim:  Gee  v.  Bell  (1887), 
35  Ch.  D.  160;  Gibson  v.  Hieh  (1901),  1 O.L.R.  247. 

In  the  present  case  the  defendant  has  only  been  construc- 
tively served  with  any  papers  at  all,  but  the  plaintiff  has 
entered  her  judgment  for  default  of  appearance  to  the  writ,  and 
so  has  tied  herself  down  to  the  claim  indorsed  upon  the  writ, 
which  is  for  damages  for  breach  of  the  defendant’s  covenant  to 
convey  land  to  the  plaintiff.  It  is  plain  from  the  statement  of 
claim  and  from  the  plaintiff’s  evidence  that  her  real  claim  is  for 
breach  of  a subsequent  parol  contract  that  if  she  would  join 
with  him  in  the  conveyance  to  Linesman,  he  would  pay  the 
purchase  money  over  to  her. 

There  was  nothing  before  me  upon  which  the  plaintiff  could 
claim  to  assess  the  damages  for  breach  of  the  contract  set  out 

o 

in  the  statement  of  claim,  for  there  was  nothing  to  shew  either 
that  the  pleadings  had  been  noted  as  closed  under  Rules  586 
and  263,  or  that  judgment  had  been  signed  for  default  of  state- 
ment of  defence  under  Rule  589.  In  either  case  notice  of 
assessment  was  necessary,  and  could  not  have  been  given  until 
after  the  noting  of  default  or  entry  of  judgment:  see  Rule 
537.* 

It  is  plain,  therefore,  that  according  to  the  practice  the  only 
possible  assessment  of  damages  was  upon  the  judgment  entered 
for  default  of  appearance  to  the  writ,  for  nothing  else  was  ripe 
for  assessment.  It  is  equally  plain  that  the  claim  upon  the 

* 587.  Where  interlocutory  judgment  has  been  signed  against  any  defen- 
dant by  default  of  appearance  or  pleading,  notice  of  assessment  of  damages 
shall  be  given  to  such  defendant,  and,  unless  otherwise  ordered,  shall  not 
require  to  be  personally  served. 
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writ  was  for  a breach  of  covenant  to  convey  land,  and  that, 
upon  the  evidence  before  me,  the  plaintiff  had  consented  to  the 
defendant  conveying  the  land  in  breach  of  his  covenant,  and 
was  not  entitled  to  claim  damages  for  that  breach,  but  upon  an 
entirely  new  cause  of  action,  if  for  anything. 

I must,  therefore,  dismiss  the  action,  without  costs,  and 
without  prejudice  to  a new  action  being  brought  upon  the 
causes  of  action  set  forth  in  the  statement  of  claim. 
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The  Corporation  of  the  Township  of  Moulton. 

Municipal  (Corporations — Closing  up  Road — Necessity  for  Providing  Another  Con- 
venient  Road  or  Way — Farm  Divided  hy  Railway — Separate  Parcels — 
R.S.O.  1897  ch.  223,  sec.  629  {1). 


A farm  lot  occupied  by  the  owner  as  one  farm,  was  diagonally  divided  by  a 
railway  into  two  separate  parcels,  having  a farm  crossing  provided  by  the 
railway,  giving  access  from  one  parcel  to  the  other.  In  addition  to  a road 
which  afforded  access  to  the  parcel  where  his  residence  was,  there  was 
another  road  which  gave  access  to  the  other  parcel,  and  which,  except  by 
the  farm  crossing,  was  the  only  mode  of  access  thereto  : — 

Held,  that  the  latter  road  came  within  sec.  629  (1)  R.S.O.  1897,  ch.  223,  and 
could  not  be  closed  up  by  the  municipal  council  unless,  in  addition  to  com- 
pensation, another  road  or  way  was  provided  in  lieu  thereof. 

Judgment  of  Boyd,  C.,  reversed. 

Held,  by  Boyd,  C.,  that  a notice  providing  that  any  one  desiring  to  petition 
against  the  passing  of  a by-law  to  close  a road  must  do  so  within  one  month 
from  the  date  thereof  is  sufficient  under  sec.  632  (1)  {a)  of  the  Act. 


This  was  an  appeal  from  the  judgment  of  Boyd,  C.,  dismiss- 
ing with  costs  an  application  to  quash  by-law  No.  380,  passed 
by  the  municipal  council  of  the  township  of  Moulton,  for 
closing  up  part  of  an  allowance  for  road  lying  between  Yonge 
Street  and  the  Wainfleet  Road  as  described  in  the  by-law. 

The  facts  fully  appear  in  the  judgments. 

J.  H.  Moss,  for  the  applicants. 

S.  H.  Bradford,  contra. 
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December  17.  Boyd,  C.: — This  was  an  appeal  to  quash 
by-law  380  of  the  township  of  Moulton,  because  of  non-com- 
pliance with  sub-sec.  629  of  the  Municipal  Act. 

The  applicants’  lots  have  public  highways  at  one  side  and 
in  front,  and  the  lot  closed  is  at  the  rear. 

The  statute  applies  only  to  ‘‘  roads  necessary  for  ingress  and 
egress,”  as  stated  in  the  caption.  As  decided  in  Re  Me  Arthur 
and  Corjporation  of  Southwold  (1878),  3 A.R.  295,  the  necessity 
for  supplying  some  other  convenient  way  of  access  only  applied 
to  cases  where  the  only  means  of  approach  is  over  the  road 
closed  up,'  and  not  where  there  is  another  existing  way  of 
access,  though  it  may  be  a less  convenient  one.  See  also  Adams 
and  Corporation  of  East  Whitby  (1882),  2 O.B.  473.  This 
by-law,  therefore,  is  not  faulty  in  this  particular. 

It  was  next  argued  that  the  by-law  was  bad  because  it  did 
not  specify  the  day  on  which  the  council  intended  to  consider 
the  by-law.  That  rests  on  section  632  as  judically  expounded 
in  Re  Birdsall  and  Corporation  of  Asphodel  (1880),  45  U.C.R. 
149,  followed  in  Re  Campbell  and  Village  of  Southampton 
(1898),  34  C.L.J.N.S.  197,  and  18  C.L.T.  119. 

The  statute  does  not  in  terms  say  that  the  notice  shall 
mention  the  time  when  the  council  will  pass  or  consider  the 
by-law.  But  the  legislature  meant  that  a time  should  be 
named  at  which  those  interested  could  attend  and  be  heard. 
There  should  be  some  reasonable  compliance  with  the  statutable 
intention  that  the  published  notice  should  apprise  those 
interested  as  to  when  they  could  be  heard  before  the  council. 
That,  I take  it,  is  the  ratio  decidendi  of  Re  Birdsall  and 
Corporation  of  Asphodel,  45  U.C.R.  149,  wherein  the  pre- 
cise decision  is  that  the  notice  of  intention  to  pass  the 
by-law  should  state  the  day  on  which  the  council  would  con- 
sider the  by-law.  But  that  not  being  the  actual  language  and 
enactment  of  the  statute  any  valid  equivalent  of  such  published 
notice  will  meet  and  answer  the  statutory  requirements.  Such,, 
I think,  is  supplied  in  the  present  case.  The  notices  were 
according  to  the  statute  in  number  and  in  length  of  time 
published,  and  each  had  at  the  end  this  intimation : “ Any 
person  whose  land  may  be  prejudicially  affected  by  the  carrying 
out  of  the  intended  by-law  and  who  petitions  within  one  month 
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from  tlie  date  hereof  to  be  heard,  will  be  heard  in  person  or  by 
counsel  or  solicitor  by  the  council  before  the  by-law  is  passed.” 
Dated  14th  December,  1899. 

That  is  an  explicit  invitation  to  apply  by  petition  to  be 
heard,  and  an  invitation  by  the  council  to  give  hearing  to  all 
petitioners;  and  it  affords  a reasonable  length  of  time  to  apprise 
all  interested  of  what  was  in  hand,  so  that  the  council  might 
be  notified  if  opposition  or  intervention  was  intended.  The 
provision  of  the  statute  is  literally  observed  which  directs  that 
the  by-law  shall  not  be  passed  until  the  council  has  heard  in. 
person  or  by  counsel  or  solicitor  any  one  whose  land  may  be 
preiudicially  affected  and  who  petitions  to  be  so  heard  : sec. 
632^(1)  (c). 

These  notices  were  seen  by  the  applicants,  and  they  did  not 
act  upon  them  by  sending  in  any  request  to  be  heard  or  by  making 
any  like  application  to  the  council.  On  the  contrary,  during 
the  currency  of  the  month,  within  which  the  applicants  might 
have  asked  to  be  heard,  two  of  them  sent  the  following  letter 
to  the  council  on  10  th  January,  1900  : '‘As  we  have  noted 

your  further  notices  in  regard  to  selling,  closing  or  exchanging 
for  another  the  road  allowance,”  etc.,  etc.,  “ we  strictly  object  to 
having  it  closed,”  etc.,  as  you  will  be  damaging  our  property  to 
the  value  of  $700  or  $800  which  we  will  take  proceedings  to 
collect.” 

I think  they  should  be  left  to  this  method  of  litigation  or 
arbitration  if  they  have  suffered  or  will  suffer  such  incon- 
venience as  entitles  them  to  compensation  or  damages,  but  it  is 
not  a case  for  the  summary  intervention  of  the  Court. 

The  appeal  should  be  dismissed  with  costs. 

From  this  judgment  the  applicants  appealed  to  the  Divisional 
Court. 

On  February  13th  and  14th,  1901,  the  appeal  was  argued 
before  a Divisional  Court  composed  of  Meredith,  C.J.C.P., 
and  Falconbridge,  C.J.K.B. 

J.  H.  Moss,  for  the  appellants.  Under  sec.  629  (1)  of  the 
Municipal  Act,  R.S.O.  1897  ch.  223,  where  the  council  desire  to 
close  up  a road,  whereby  any  one  will  be  excluded  from  ingress 
or  egress  to  and  from  his  lands,  they  must,  as  a condition  pre- 
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D.  C.  cedent,  provide  another  convenient  road  or  way  of  access  to  the 

1901  lands  or  residence  of  such  person.  It  is  contended  on  behalf  of 

Re  Martin  ^^6  council  that  the  appellants’  farm  must  be  treated  as  one 

AND  THE  entire  farm,  and  as  they  have  a means  of  access  to  their  farm  and 
Township  of  . 

Moulton,  dwelling  house  by  the  road  on  the  south,  the  provisions  of  the 
statute  have  been  complied  with.  The  effect  of  the  railway 
across  the  farm  is  to  divide  the  farm  into  two  distinct  parts,  so 
as  to  constitute  two  separate  farms,  and  they  are  entitled  to  the 
means  of  access  they  had  to  the  part  north  of  the  railway,  and 
therefore  the  council  had  no  power  to  close  this  up  without  pro- 
viding another  convenient  road  or  way  of  access  : Re  McArthur 
and  the  Corporation  of  Southwold,  3 A.R.  295  ; Re  Thurston 
and  Corporation  of  Verulam  (1876),  25  C.P.  593.  Then  as  to 
the  notice,  the  statute  provides  that  a by-law  shall  not  be 
passed  until  the  council  hears  in  person  any  one  who  petitions 
to  be  so  heard.  The  notice  should  state  the  time  and  date  at 
which  it  is  proposed  to  consider  the  by-law  so  that  those 
interested  could  attend,  and  petition  against  it.  The  petition 
may  be  either  in  writing  or  verbal.  The  use  of  the  word 
petition”  does  not  of  itself  imply  that  it  must  be  in  writing, 
-and  there  is  nothing  in  the  statute  to  shew  that  a writing  is 
required.  The  applicant  has,  up  to  the  very  moment  of  the 
passing  of  the  by-law,  to  present  his  petition.  The  applicants, 
therefore,  had  not  the  notice  contemplated  by  the  statute : Re 
Birdsall  and  Corporation  of  Asphodel,  45  U.C.R.  149 ; Re 
Campbell  and  Villa, ge  of  Southampton,  34  C.L.J.N.S.  197,  18 
C.L.T.  119  ; Re  Ostrom  and  Corporation  of  Sydney  (1888),  15 
A.K  372;  Re  Robertson  and  Corporation  of  North  Easthope 
(1889),  16  A.R.  214. 

S.  H.  Bradford,  for  the  respondents.  The  road  was 
not  a road  or  way  to  the  appellants’  land  or  place  of  resi- 
dence, within  the  meaning  of  the  statute.  It  was  an  additional 
means  of  access.  The  means  of  access  contemplated  by  the 
statute,  was  by  means  of  the  road  on  the  south  which  led  to 
that  part  of  the  plaintiffs’  farm  where  their  dwelling  house  was. 
It  is  only  necessary  that  there  should  be  one  mode  of  access  to 
the  farm,  and  the  owner  of  the  farm  must  himself  provide  the 
mode  of  access  to  the  different  parts  of  his  farm.  Where  a 
i-ailway  intersects  a farm,  access  from  one  point  of  the  farm  to 
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the  other  across  the  railway  is  by  means  of  a farm  crossing. 
The  railway  company  is  empowered  to  cross  the  applicant’s 
land,  and  it  is  provided  that  access  to  the  two  parts  of  the 
farm  shall  be  by  means  of  a farm  crossing,  which  the  railway 
is  to  provide,  and  when  such  farm  crossing  is  provided,  that 
constitutes  sufficient  mode  of  access  across  the  railway  from 
one  part  of  the  farm  to  the  other.  The  authorities  all  deal 
with  the  land  as  one  entire  property.  The  notice  was  sufficient. 
It  gives  one  month,  and  states  that  anyone  petitioning  within 
that  time  will  be  heard.  All  that  the  statute  requires  is  that 
there  should  be  a period  during  which  the  applicant  could 
present  his  petition  stating  he  desired  to  be  heard  before  the 
council. 

February  19.  The  judgment  of  the  Court  was  delivered  by 

Meredith,  C. J.  : — This  is  an  appeal  from  an  order  of  the 
Chancellor,  dated  17th  December,  1900,  dismissing  with  costs 
an  application  made  by  the  appellants  to  quash  by-law  No.  380, 
passed  by  the  municipal  council  of  the  corporation  of  the  town- 
ship of  Moulton  on  the  17th  March,  1900,  for  closing  part  of 
the  allowance  for  road  lying  between  Yonge  Street  and  the 
Wainfieet  town  line  particularly  described  in  the  by-law. 

The  appellants  are  the  owners  of  lot  number  3 in  tiie  3rd 
concession  of  the  township  of  Moulton,  except  a small  part  of  it 
fronting  on  Yonge  Street,  and  what  is  occupied  by  the  railway 
of  the  Canada  Southern  Railway  Company ; and  the  lot  is 
bounded  on  the  north  by  lot  number  2,  on  the  west  by  the  road 
which  the  by-law  purports  to  close,  on  the  south  by  Yonge 
Street,  and  on  the  east  by  the  road  allowance  between  3rd  and 
4th  concessions,  both  of  these  latter  two  roads  being  opened  and 
travelled  public  highways. 

The  Canada  Southern  Railway  crosses  the  appellants’  lot 
diagonally,  entering  it  at  the  east  on  the  north  boundary  of  the 
lot  about  12  chains  west  of  the  east  boundary,  and  leaving  it 
on  the  west  boundary  about  four  cliains  north  of  the  southerly 
boundary,  the  result  being  that  the  railway  divides  the  lot  into 
two  parts,  leaving  about  one-third  of  it  to  the  north,  and  the 
remainder  to  the  south  of  the  railway. 
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The  part  of  the  lot  lying  north  of  the  railway  has  not  any 
direct  means  of  access  to  any  highway  except  the  road  which  is 
closed  by  the  by-law;  and  its  indirect  means  of  access  to  the 
other  roads  on  which  the  lot  abuts,  is  an  ordinary  farm  crossing 
over  the  railway,  situate  about  half  way  between  the  east  and 
west  limits  of  the  lot. 

The  following  sketch  will  enable  the  position  of  the  appel- 
lants’ lot  and  the  roads,  as  well  as  of  the  railway,  to  be  more 
readily  seen  and  understood  : — 


The  objections  to  the  by-law  are  two  ; (1)  that  the  road 
which  it  purports  to  stop  up  is  one  which  the  council  had  no 
authority  to  close  unless  as  a condition  precedent  to  the  closing 
of  it  there  was  provided  for  the  use  of  the  applicants  another 
convenient  road  or  means  of  access  to  their  lands,  and  that  none 
such  is  intended  to  be  or  is  provided  (R.S.O.  1897  ch.  223,  sec. 
629);  and  (2)  that  the  notices  required  by  clause  (a)  of  sub-sec. 
1 of  sec.  632  of  tlie  same  Act,  of  the  intention  to  pass  the 
by-law  were  not  given. 

Tliese  objections  the  learned  Chancellor  has  held  not  to  be 
well  founded. 

Section  629,  upon  the  meaning  of  which  the  first  (question 
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turns,  is  by  no  means  happily  or  clearly  phrased.  It  is  as 
follows  : — 

629.  (l)No  municipal  council  shall  close  up  any  public  road 
or  highway  . . . whereby  any  person  will  be  excluded 

from  ingress  and  egress  to  and  from  his  lands  or  place  of  resi- 
dence over  such  road,  unless  the  council,  in  addition  to  compensa- 
tion, also  provides  for  the  use  of  such  person  some  other 
convenient  road  or  way  of  access  to  the  said  lands  or  residence.” 

The  meaning  of  the  corresponding  section  of  the  Municipal 
Act,  R.S.O.  1877  ch.  174,  sec.  504  (and  the  section  as  it  now 
stands  is  substantially  the  same  as  it  then  was),  was  under 
consideration  by  the  Court  of  Appeal  in  In  Re  McArthur  and 
Corporation  of  Southwold,  3 A.R.  295,  and  as  I understand  the 
conclusion  which  was  reached,  it  was  in  effect  that  the  section 
was  to  be  read  as  if  the  words  where  there  is  none  such  ” 
were  inserted  between  the  word  person  ” and  the  word 
“ some  ” in  the  7th  line  of  sub-section  1 as  it  appears  in  the 
Revised  Statutes  of  1897. 

That  this  is  so  is  I think  made  clear  by  what  is  said  by 
Burton,  J.A.,  at  pages  300,  301,  and  by  Patterson,  J.A.,  par- 
ticularly at  pages  306,  307. 

The  test  which  Mr.  Justice  Burton  there  accepts  as  a 
reasonable  one  for  determining  whether  the  road  proposed  to  be 
closed  is  one  that  may  be  stopped  without  providing  another 
convenient  road  or  means  of  access,  is  this : “ If  there  is  an 
existing  road  adjoining  the  owner’s  land,  which  would  have 
satisfied  the  requirements  of  the  law,  if  furnished  or  provided 
for  the  use  of  such  owner  in  lieu  of  the  highway  closed,  then 
the  case  is  not  within  the  504th  section.” 

And  Mr.  Justice  Patterson  says  in  substance  the  same  thing, 
adding,  however,  that  it  is  not  required  that  the  other  existing 
road  shall  be  as  convenient  as  the  road  which  the  by-law  closed. 

Tlie  appellants’  land  is  used  as  one  farm,  consisting,  as  I 
have  said,  of  the  whole  of  an  original  farm  lot  except  the  small 
parc'el  fronting  on  Yonge  Street  and  tlie  part  belonging  to  the 
railway  company  ; and  in  view  of  this,  had  it  not  been  for  the 
severance  by  the  railway  lands  of  tlie  north  part  of  the  farm 
from  the  remainder  of  it,  I sliould  liave  come  to  tlie  same  con- 
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elusion  on  the  first  question  as  that  which  was  reached  by  the 
learned  Chancellor. 

The  fact  that  the  farm  of  the  appellants  is  divided  into  two 
parts,  separated  from  each  other  by  the  intervening  lands  of 
another,  however,  raises  an  important  question  as  to  the  applica- 
tion of  the  section,  and  the  meaning  of  the  Avord  “ lands  ” as 
used  in  it.  In  applying  the  section  to  the  case  of  lands 
occupied  as  a farm,  what  is  the  meaning  to  be  given  to  the 
word  ‘‘  lands  ? ” Does  it  mean  and  include  the  whole  of  a farm, 
whether  composed  of  one  or  more  original  lots  or  parts  of  lots 
contiguous  to  one  another,  or  is  each  lot  or  part  of  a lot  to  be 
treated  as  a separate  parcel  for  the  purposes  of  the  section  ? 
That  the  parts  must,  at  all  events,  be  contiguous  to  one  another 
having  been  conceded  by  the  respondents’  counsel,  it  is  not 
necessary  to  further  consider  the  question,  because  the  farm  of 
the  appellants,  as  has  been  seen,  consists  of  not  more  than  one 
lot.  I take  it  to  be  quite  clear,  and  indeed  it  is  not  disputed  by 
the  respondents,  that  had  there  been  no  statutory  right  to  a 
farm  crossing  over  the  railway,  the  two  parcels  of  which  the 
appellants’  farm  is  composed  must,  for  the  purpose  of  the  apply- 
ing the  provisions  of  the  section,  be  treated  as  separate  and 
distinct  “ lands.” 

Are  then  the  two  parts  of  their  farm  any  the  less  to  be  treated 
as  separate  and  distinct  “ lands  ” because  of  the  existence  of  the 
right  of  crossing  conferred  by  the  Railway  Act  ? I think  not. 
The  shortness  of  the  distance  to  be  travelled  in  getting  from 
one  part  of  the  farm  to  the  other  by  means  of  the  crossing  is  of 
no  importance,  for  the  same  principle  must  apply  whether  the 
length  be  as  it  probably  is  in  this  case,  between  60  and  100 
feet  or  as  many  hundred  feet. 

All  that  at  most  the  appellants  have  in  the  farm  crossing  is  an 
easement  over  the  lands  of  the  railway  company;  but  as  far  as 
the  ownership  of  the  soil  is  concerned,  tlie  part  of  the  lot  north 
of  the  railway  is  completely  severed  from  the  remainder  of  it. 
If  tlie  road  in  question  be  closed  and  the  appellants  were  to  sell 
the  part  of  tlieir  farm  lying  north  of  tlie  railway,  the  purchaser 
would  have  no  means  of  access  to  any  highway,  and  none  could 
be  provided  unless  it  were  obtained  by  purchase  from  adjoining 
land  owners.  How,  then,  can  it  be  said  that  the  convenient 
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road  or  means  of  access  to  the  appellants’  lands  which  the 
statute  requires  that  they  shall  have  or  shall  be  provided  for 
them  is  afforded  by  Yonge  Street  and  the  road  between  the  3rd 
and  4th  concessions  ? It  is  not  the  case  of  a less  convenient 
road  or  means  of  access  being  provided,  but  in  my  opinion  it  is 
an  attempt  to  force  upon  the  appellants  a road  which,  as  respects 
the  part  of  their  farm  north  of  the  railway,  at  least  one-third  of 
their  farm,  is  not  in  any  sense  a convenient  road  or  means  of 
access. 

I am,  therefore,  with  respect,  of  opinion  that  the  learned 
Chancellor  should  have  given  effect  to  the  first  objection  to  the 
by-law,  and  should  have  quashed  it.  Having  come  to  this  con- 
clusion, it  is  unnecessary  to  express  an  opinion  as  to  the  second 
objection. 

The  appeal  should,  in  my  opinion,  be  allowed,  and  the  order 
made  appealed  from  be  discharged,  and  in  lieu  of  it  an  order 
should  be  made  quashing  the  by-law,  with  costs  both  of  the 
motion  and  the  appeal. 
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G.  F.  H. 
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Ritchie  v.  The  Vermillion  Mining  Co.,  et  al. 

Company — Mining  Company — Directors — Power  to  Sell  all  Lands  of  Company — 
Irregularity — Locus  Standi — R.S.O.  1897  ch.  191,  secs.  25  (g),  46. 

Where  it  appeared  that  a mining  company  had  not  assets  sufficient  to  develop 
its  lands,  and  that  more  than  99  per  cent,  of  its  shareholders  opposed 
attempting  to  do  so,  while  the  Government  was  threatening  to  forfeit  the 
charter  on  account  of  work  not  being  proceeded  with  : — 

Held,  that  the  directors  had  under  R.S.O.  1897  ch.  191,  secs.  25  {g),  46,  power 
to  sell  all  the  land  of  the  company  as  a part  of  their  duty  and  authority  to 
manage  its  afifairs,  after  honestly  coming  to  the  conclusion  that  a sale  was  in 
the  interests  of  the  company,  and  an  injunction  to  restrain  the  sale  was 
refused. 

Where  there  has  been  merely  irregularity  in  the  conduct  of  affairs  of  a com- 
pany, and  no  fraud,  while  at  the  same  time  there  is  undoubted  power  in  the 
company  to  do  what  is  proposed,  and  the  majority  of  the  shareholders  desire 
it,  the  company  alone  and  not  individual  shareholders  can  complain  of  the 
irregularity ; for  in  such  a case  the  minority  of  shareholders  is  not  entitled 
to  use  the  company’s  name  in  litigation. 


This  was  an  action  brought  to  restrain  a sale  by  the  defen- 
dant company  of  their  mining  lands,  under  the  circumstances 
set  out  in  the  judgment  of  Street,  J. 

It  was  tried  at  the  non-jury  sittings  at  Toronto  on  April 
15th  and  16th,  1901. 

A.  B.  Aylesworth,  K.C.,  and  N.  F.  Davidson,  for  the 
plaintiflfs,  referred  to  Bird  v.  Bird’s  Patent  Deodorizing  and 
Utilising  Sewage  Co.  (1874),  L.  R.  9 Ch.  358;  Simpson  v. 
Westminster  Palace  Hotel  (1860),  8 H.L.C.  712;  Gregory  v. 
Patchett  (1864),  33  Bea.  595;  Hoole  v.  Great  Western  R.W. 
Co.  (1867),  L.R.  3 Ch.  262 ; Feather stonhaugh  v.  Lee  Moor 
Porcelain  Clay  Co.  (1865),  L.R.  1 Eq.  318;  In  re  Sovereign 
Life  Ass.  Co.  (1889),  42  Ch.D.  540;  In  re  Homer  District 
Consolidated  Gold  Mines,  Ex  parte  Smith  (1888),  39  Ch.D. 
546;  Waddell  v.  Ontario  Canning  Co.  (1889),  18  O.R.  41; 
The  Garden  Gully  United  Quartz  Mining  Co.  v.  McLister 
(1875),  1 App.  Cas.  39;  Kean  v.  Central  Johnson  (1853), 
9 N.J.  Eq.  401 ; People  v.  Ballard  (1892),  134  N.Y.  269  ; S.C., 
136  N.Y.  639  ; Brice  on  Ultra  Vires,  3rd  ed.,  pp.  110,  113,  619, 
621;  Cook  on  Corporations,  4th  ed.,  vol.  2,  secs.  667-670; 
Thompson  on  Private  Corporations,  vol.  3,  sec.  3983 ; Am.  & 
Eng.  Ency.  of  Law,  2nd  ed.,  vol.  7,  p.  734;  Palmer’s  Company 
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Law,  p.  44 ; Lindley’s  Law  of  Companies,  p.  305  ; Morawetz 
on  Private  Corporations,  2nd  ed.,  sec.  481  ; R.S.O.  1887  ch.  157, 
sec.  35. 

Wallace  Nesbitt,  K.C.,  for  the  defendant  company,  referred 
to  Wilson  V.  Miers  (1861),  10  C.B.N.S.  364;  Hovey  v.  Whiting 
(1887),  14  S.C.R.  515;  Howard  v.  Sadler,  [1893]  1 Q.B.  1; 
Pidbrook  v.  Richmond  Consolidated  Mining  Co.  (1878), 
9 Ch.D.  610  ; Pnrdom  v.  Ontario  Loan  and  Debenture  Co. 
(1892),  22  O.R.  597  ; R.S.O.  1897  ch.  197,  secs.  2,  4,  sub-sec. 
(6);  ib.  ch.  191,  secs.  25,  40,  46. 

W.  R.  Riddell,  K.C.,  and  R.  McKay,  for  the  defendants 
other  than  the  company,  referred  to  Skinner  v.  Smith  (1892), 
134  N.Y.  240;  Redfield  v.  Corporation  of  Wickham  (1888), 
13  App.  Cas.  467;  Lindley’s  Law  of  Companies,  pp.  207-8; 
Brice  on  Ultra  Vires,  p.  87  ; Thompson  on  Corporations,  vol.  4, 
sec.  5374. 

Aylesworth,  in  reply,  cited  Cooper  v.  Griffin,  [1892]  1 Q.B. 
740  ; White  on  Canadian  Company  Law,  p.  265. 


1901 

Ritchie 

V. 

Vermillion 
Mining  Co. 


April  19.  Street,  J.  ; — The  defendants,  the  Vermillion 
Mining  Co.,  were  incorporated  on  February  21st,  1888,  under 
the  provisions  of  the  Act  respecting  the  incorporation  of  joint 
stock  companies  then  in  force  in  this  Province,  being  R.S.O. 
1887  ch.  156,  for  the  carrying  on  of  mining  operations  and  all 
other  work  in  connection  therewith  in  the  district  of  Algoma. 
They  acquired  at  the  time  of  their  incorporation  a large  tract 
of  land  in  the  townships  of  Denison  and  Graham  in  the  district 
of  Algoma,  in  payment  for  which  partly  paid  up  shares  of  the 
company  were  issued.  The  capital  of  the  company  authorized 
by  the  Letters  Patent  was  $240,000,  divided  into  2,400  shares 
of  $100  each.  There  is  an  unpaid  balance  of  some  $36  or  $37 
upon  each  share,  and  all  the  shares  have  been  issued  subject  to 
this  liability.  Of  these  shares,  thirteen  are  held  by  the  plain- 
tiffs, five  are  not  represented  in  this  litigation,  and  the  other 
2,382  are  held  by  the  defendants  other  than  the  defendant 
company.  The  assets  of  the  company  consist  of  some  $6000  or 
$8000  in  cash,  the  lands  acquired  at  the  formation  of  the 
company  as  above  mentioned,  and  the  uncalled  capital  on  the 
shares,  whicli  amounts  to  about  $88,000.  The  individual 
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defendants  are  the  acting  directors  of  the  company,  and  they 
have  decided  to  sell  the  land.  They  have  advertised  for  the 
past  five  months  an  auction  sale  of  it  to  be  held  in  Toronto  on 
May  13th,  1901,  and  this  action  is  brought  to  restrain  the  sale. 
The  defendants,  the  individuals,  say  that  they  have  long  since 
come  to  the  conclusion  that  the  assets  of  the  company,  even  if 
the  unpaid  capital  were  called  up,  are  utterly  insufficient  to 
enable  them  to  open  up  and  develop  the  property ; that  to  do 
so  would  require  from  $400,000  to  $500,000 ; that  drillings 
made  upon  the  property  do  not  warrant  the  belief  that  there  is 
any  body  of  ore  upon  it  justifying  the  large  preliminary 
expenses,  although  the  surface  shewing  is  extremely  rich,  and 
that  they  have  exercised  their  best  judgment  in  refusing  to 
proceed  with  the  working  and  development  of  the  lots.  It 
further  appears  that  the  Government  of  the  Province  has 
threatened  the  forfeiture  of  the  charter  of  the  company  by 
reason  of  work  not  having  been  proceeded  with,  and  that  the 
necessity  for  a sale  of  the  lands  in  question  has  therefore 
become  urgent. 

The  plaintiffs  shew  that  the  defendants  are  all  shareholders 
in  a company  carrying  on  mining  operations  some  twenty  miles 
from  the  lands  of  the  Vermillion  Co.,  called  the  Canada  Copper 
Company,  and  that  the  shares  in  the  Vermillion  Co.  held  by  the 
defendants  have  been  purchased  with  the  funds  of  the  Canada 
Copper  Co.,  and  have  been  distributed  pro  rata  amongst  the 
shareholders  of  that  company  since  this  action  was  brought, 
having  been  theretofore  held  in  trust  for  them  by  one  of  the 
defendants,  except  four  or  five  shares  which  the  other  defen- 
dants have  held  in  their  individual  names.  And  it  is  urged  by 
the  plaintiffs  that  the  sale  is  being  had  in  the  interest  of  the 
shareholders  in  the  Canada  Copper  Co.  rather  than  in  that  of 
the  Vermillion  Co. 

Tlie  position  appears  to  be  this : the  Vermillion  Co.  has  not 
assets  of  its  own  sufficient  to  enable  it  to  develop  its  property ; 
more  than  ninety-nine  per  cent,  of  its  shareholders  are  opposed 
to  making  any  effort  to  develop  it,  and  are  unwilling  to  pay  up 
their  shares  in  order  to  provide  funds  for  the  purpose.  More- 
over, owing  to  the  tlireatened  action  of  the  Government,  it  has 
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become  necessary  to  act  at  once,  and  the  majority  shareholders 
wish  to  sell  the  property. 

Under  these  circumstances  the  only  question  appears  to  me 
to  be  whether  there  is  any  power  to  make  the  sale.  It  is 
objected  that  the  sale  being  of  the  whole  property  of  the 
company,  apart  from  its  cash  and  uncalled  capital,  a sale  is 
beyond  the  power  of  the  directors  or  of  the  majority  of  the 
shareholders,  and  can  be  prevented  by  the  objection  of  even  a 
single  shareholder. 

I am  of  opinion  that  this  is  not  the  case,  and  that  the 
directors  have  a discretionary  power  to  sell  this  property  as  a 
part  of  their  duty  and  authority  to  manage  the  affairs  of  the 
company  after  honestly  coming  to  the  conclusion  that  a sale  is 
in  the  interest  of  the  company. 

The  company  has  power  to  sell  lands  acquired  for  the 
purposes  of  the  company  under  sub-sec.  {g)  of  sec.  25  of  the 
present  Act,  R.S.O.  1897  ch.  191,  and  under  sec.  46  the 
directors  have  power  to  administer  in  all  things  the  affairs  of 
the  company.  The  directors  have  decided  to  sell  the  property 
in  question,  and  their  action  has  beeii  confirmed  by  a special 
meeting  of  the  company  at  which  fully  ninety-nine  per  cent,  of 
the  shares  were  represented,  and  only  two  votes  were  recorded 
against  the  sale.  The  distinction  between  a sale  of  the  property 
of  the  company  such  as  is  here  proposed  and  a sale  of  the  whole 
of  its  business  is  pointed  out  at  page  207  of  Lindley  on  The 
Law  of  Companies,  and  Wilson 'y.  Miers,  10  C.B.N.S.  348, 
which  seems  to  me  very  much  in  point  here,  is  referred  to  as 
an  instance  where  such  a sale  has  been  held  to  be  within  the 
powers  of  directors  whose  powers  were  no  greater  than  those  of 
the  directors  of  the  defendant  company  here. 

It  is  urged,  however,  that  the  directors  have  not  been 
regularly  appointed,  that  their  meetings  have  not  been  regu- 
larly called,  and  that  the  meetings  of  the  shareholders  have  not 
been  properly  called  or  regularly  held.  I think  the  answer  to 
that  is  that  these  are  all  matters  of  internal  regulation  and 
management.  If  there  were  any  doubt  here  as  to  whether  the 
majority  of  the  company  were  really  in  favour  of  a sale  of  the 
property,  if  there  were  the  slightest  reason  for  believing  that 
the  irregularities  complained  of  had  at  all  affected  the  policy  of 
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the  company,  and  that  if  a new  board  were  to  be  elected  or  a 
new  meeting  of  shareholders  called  a different  result  would  be 
arrived  at,  it  might  be  proper  to  try  the  experiment.  But  here 
there  is  no  doubt  whatever  that  the  plaintiffs  are  in  an  utterly 
hopeless  position  so  far  as  their  influence  is  concerned,  and  so  it 
would  onl}^  lead  to  further  delay  and  expense  to  try  it. 

Where  the  question  is  one  of  mere  irregularity  in  the 
conduct  of  the  affairs  of  the  company,  and  where  there  is 
undoubted  power  in  the  company  to  do  what  is  proposed  to  be 
done,  there  (in  the  absence  of  fraud,  which  does  not  here  exist) 
the  company  is  the  proper  plaintiff  to  complain  of  the  irregu- 
larities and  not  individual  shareholders ; and  the  practical  result 
of  this  rule  is  that  unless  the  persons  complaining  can  shew 
themselves  to  have  a majority  of  the  votes  of  the  company, 
their  complaints  receive  no  attention  from  the  courts,  for  a 
minority  are  not  entitled  to  use  the  company’s  name  in  litiga- 
tion: Macdougall  v.  Gardiner  (1875),  1 Ch.D.  13;  Purdom  v. 
Ontario  Loan  and  Debenture  Co.,  22  O.R.  597. 

The  action  must  therefore  be  dismissed  with  costs.* 

A.  H.  F.  L. 


* This  case  has  been  argued  in  the  Court  of  Appeal.  — Rep. 
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[DIVISIONAL  COURT]. 

Hopkins  v.  Smith  et  al. 

Evidence — Discovery — Maintenance — Criminating  Answers. 

Maintenance  is  an  indictable  offence  in  this  Province  ; and  in  an  action  to 
recover  damages  for  maintenance,  the  plaintiff  is  not  entitled  to  obtain  from 
the  defendants  upon  examination  for  discovery  such  answers  as  would  tend 
to  subject  them  to  criminal  proceedings.  In  such  an  action  no  discovery  of 
the  matters  charged  could  be  had  which  would  not  involve  the  defendants  in 
matters  leading  up  to  the  offence  ; and  therefore  the  examination  should  not 
be  allowed  to  take  place  at  all. 


D.  C. 

1901 

May  27. 


The  plaintiff  sued  the  defendants  for  damages  sustained  by 
her  by  reason  of  their  having  unlawfully  induced  one  Samuel 
Hopkins,  in  his  lifetime,  and  his  administratrix,  after  his  death, 
to  bring  an  action  against  her,  by  unlawfully  agreeing  with 
them  to  furnish  the  money  necessary  for  the  prosecution  of  such 
action,  and  by  agreeing  to  share  with  him  in  the  proceeds  of  the 
action  and  to  guarantee  him  against  the  costs  of  it. 

The  defendants  denied  the  allegations  in  tlie  statement  of 
claim,  and  set  up  that  no  cause  of  action  against  them  was 
shewn. 

After  issue  joined,  the  plaintiff  took  out  an  order  for  produc- 
tion by  the  defendants  and  an  appointment  to  examine  them 
for  discovery. 

The  defendants  applied  to  set  the  order  and  appointment 
aside,  upon  the  ground  that  the  statement  of  claim  charged 
them  with  a criminal  offence,  and  that  they  were  entitled  to 
refuse  to  answer  any  questions  tending  to  criminate  them. 

The  motion  came  before  Boyd,  C.,  on  the  4th  March,  1901, 
and  he  made  an  order  setting  aside  the  order  and  appointment 
with  costs  to  the  defendants  in  any  event. 

The  plaintiff  appealed,  and  her  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Falconbridge,  C.J.K.B.,  and  Street,  J., 
on  the  6th  March,  1901. 

(7.  A.  Hasten  and  G.  C.  Thomson,  for  the  appellant.  This 
is  really  an  appeal  from  Welhourne  v.  Canadian  Pacific  R.  W. 
Co.  (1894),  16  P.K.  343,  which  decides  the  question  at  issue 
here.  The  only  reason  for  refusing  discovery  in  actions  of  this 
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class  is,  that  a person  is  not  bound  to  answer  questions  which 
tend  to  criminate,  etc.,  by  sec.  5 of  RS.O.  1897  ch.  73.  More- 
over, the  objection  must  be  taken  on  oath  in  the  affidavit  on 
production,  or  on  the  examination  after  being  sworn.  The 
criminal  law  of  England  with  respect  to  champerty  and  main- 
tenance is  not  in  force  in  Ontario  : see  Criminal  Code,  sec.  5 : 
and  because  such  law  is  not  adapted  to  the  state  and  condi- 
tion of  this  Province : Leith’s  Blackstone,  2nd  ed.,  p.  30. 

W.  E.  Middleton,  for  the  defendant  McDonald.  The  objec- 
tion need  only  be  taken  on  oath  when  it  arises  incidentally,  and 
not  when  it  is  the  gist  of  the  whole  action,  as  here  : Malcolm  v. 
Race  (1894),  16  P.R.  330.  The  right  to  discovery  is  now  as  it 
was  before  the  Judicature  Act,  that  Act  effecting  a change  only 
in  procedure  : Lyell  v.  Kennedy  (1882),  20  Ch.D.  484  at  p.  489  ; 
Hunnings  v.  Williamson  (1883),  10  Q.B.D.  459.  There  is  no 
right  to  discovery  in  maintenance:  Wallis  v.  Portland  (1797), 
3 Ves.  Jr.  494,  501,  followed  in  Wdhourne  v.  Canadian  Paciiic 
R.  W.  Co.,  supra.  The  criminal  law  of  England  as  it  stood  in 
1792  is  in  force  in  Ontario:  B.S.C.  1886  ch.  144,  sec.  1 ; Regina  v. 
Milford  (1890),  20  O.R.  306.  Maintenance  is  malum  in  se  and 
malum  prohibitum : Coke  Inst.,  vol.  2,  p.  208  ; Hawkins  P.C., 
vol.  1,  pp.  454,  462-3:  and  is  an  offence  at  common  law  : Harris 
V.  Briscoe  (1886),  17  Q.B.D.  504  at  p.  511 ; Ram  Coomar  v. 
Chunder  (1876),  2 App.  Cas.  186  at  p.  208  : and,  therefore,  sec. 
5 of  R.S.O.  1897  ch.  73  does  not  affect  the  case.  I refer  also 
to  Bray  on  Discovery,  p.  322  ; Weiser  v.  Heintzmann  (1893), 
15  P.R.  407. 

W.  M.  Douglas,  K.C.,  for  the  defendant  Upthegrove.  If  the 
English  law  as  to  champerty  and  maintenance  is  not  applicable, 
as  contended  by  the  plaintiff,  to  Ontario,  then  the  action  itself 
will  not  lie.  The  question  is  whether  this  is  an  offence  at  com- 
mon law:  Russell  on  Crimes,  6th  ed.,  pp.  477,  485  ; Bradlaugh 
V.  Newdegate  (1883),  11  Q.B.D.  1. 

H.  E.  Rose,  for  the  defendants  Smith,  Cross,  and  Armstrong. 
No  cause  of  action  is  shewn  by  the  plaintiff,  because,  to  main- 
tain such,  failure  (not  success  as  here) ‘must  be  shewn  to  have 
been  sustained  by  the  defendants,  and  the  damages  are  the  costs 
lost  to  the  plaintiff  by  reason  of  tlie  defendants’  champerty  : 
Findon  v.  Parker  (1843),  11  M.  & W.  675  at  p.  682.  R.S.C.  1886 
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cli.  144  has  not  been  repealed  by  sec.  981  of  the  Criminal  Code. 
See  also  Scott  v.  Henderson  (1843),  3 N.S.  Reps.  115  at  p.  123. 

May  27.  Street,  J.  (after  stating  the  facts  as  above): — I 
am  of  the  opinion  that  the  judgment  appealed  from  must  be 
sustained.  The  criminal  law  of  England,  as  it  stood  on  the 
17th  September,  1792,  was  adopted  as  the  common  law  of  this 
Province  by  the  Provincial  Act  40  Geo.  III.  ch.  1.  At  the  com- 
mon law  and  by  various  statutes  passed  by  the  English  Parlia- 
ment long  before  that  date,  and  then  remaining  unrepealed, 
maintenance  was  an  indictable  offence ; and,  although  it  is  true 
that  in  actual  practice  prosecutions  for  the  offence  were  practi- 
cally unknown,  I see  no  reason  for  holding  that  it  is  no  longer  a 
punishable  offence,  or  that  it  never  became  a punishable  offence 
in  this  Province.  There  is  nothing  in  the  Criminal  Code  which 
repeals  the  common  law  with  regard  to  offences  generally  or  to 
the  offence  of  maintenance  in  particular,  and  the  5th  section  of 
the  Code  does  not  exclude  the  operation  here  of  the  English 
statutes  against  the  offence,  for  those  statutes,  along  with  the 
common  law  upon  the  subject,  have  been  expressly  made  applic- 
able to  Canada  by  R.S.C.  1886  ch.  144,  sec.  1. 

The  defendants  are  therefore,  entitled  to  refuse  to  answer 
questions  upon  an  examination  for  discovery  in  an  action  the 
very  gist  of  which  is  that  they  have  been  guilty  of  the  offence 
of  maintenance.^ 

They  might  have  waited  until  they  appeared  before  the 
examiner,  and  then  have  objected  to  any  questions  put  to  them, 
on  the  ground  that  their  answers  would  tend  to  criminate  them  ; 
and  that,  in  most  cases,  would  be  the  proper  time  to  take  the 
objection.  But  the  nature  of  the  present  action  is  such  that  no 
discovery  of  the  matters  charged  could  be  had  which  would  not 
involve  the  defendants  in  matters  leading  up  to  the  offence  ; and 
under  such  circumstances,  I think  the  objection  taken  in  limine 
may  be  supported : Malcolm  v.  Race,  16  P.R.  330. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


D.  0. 
1901 

Hopkins 

V. 

Smith. 
Street,  .1. 


* By  sec.  5 of  the  Evidence  Act,  R.  S.O.  1897  ch.  73  : — “ Subject  to  section 
9 of  this  Act,  nothing  herein  contained  shall  render  any  person  compellable  to 
answer  any  question  tending  to  subject  him  to  criminal  proceedings  or  to  sub- 
ject him  to  prosecution  for  any  penalty.” 

43 — VOL.  I.  O.L.R. 
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D.  C. 
1901 

Hopkins 

V. 

Smith. 

Falconbridge, 

C.J. 


Falconbridge,  C.J. : — It  is  quite  clear  that  maintenance  was 
an  offence  both  at  common  law  and  by  various  statutes  of  the 
realm  declaratory  of  the  common  law : Hawkins  P.C.,  6th  ed., 
p.  535,  ch.  83,  and  marginal  references ; Russell  on  Crimes,  5th 
ed.,  p.  351:  and  that  it  was  introduced  into  this  country:  14 
Geo.  III.  ch.  83  (Imp.) ; 40  Geo.  III.  ch.  1 (U.C.) ; C.S.U.C.  ch. 
94;  R.S.C.  1886  ch.  144. 

And,  by  the  express  terms  of  these  enactments,  these  Acts  of 
Parliament  of  England  were  made  applicable  to  Canada  so  as  to 
come  within  sec.  5 of  the  Code,  which  section,  however,  does  not 
cover  offences  at  common  law. 

The  plaintiff  is  not  entitled,  then,  to  examine  the  defendants 
for  discovery,  to  shew  that  they  have  been  guilty  of  the  offence, 
and  “ it  is  better  to  stop  such  an  examination  in  limine  than  to 
allow  it  to  proceed  subject  to  objections  to  questions  which  may 
be  asked:  ” per  Sir  William  Meredith,  C.J.,  in  Malcolm  v.  Race, 
16  P.R.  at  p.  331. 

The  appeal  is  dismissed  with  costs. 

T.  T.  R. 


END  OF  YOL.  I. 


APPENDIX. 


Reported  cases  from  Ontario  disposed  of  by  the  Supreme 
Court  of  Canada  since  the  publication  of  Volume  27  A.R.,  up  to 
the  1st  July,  1901. 

Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  27  A.R. 
590. — Appeal  dismissed  with  costs;  May  21st,  1901. 

Inge  v.  The  City  of  Toronto,  27  A.R.  410. — Appeal  dis- 
missed with  costs  ; May  13th,  1901. 

Keefer  v.  Phcenix  Insurance  Co.,  26  A.R.  277. — Appeal 
allowed  with  costs;  February  19th,  1901. 

King  v.  Bailea^,  27  A.R.  703. — ^ Appeal  dismissed  with  costs; 
May  21st,  1901. 

Lake  Simcoe  Ice  Co.  v.  McDonald,  26  A.R.  411. — Appeal 
allowed  with  costs;  February  19th,  1901. 

McDougall  V.  City  of  Windsor,  27  A.R.  566. — Appeal  dis- 
missed with  costs;  May  13th,  1901. 

Ontario  Mining  Co.  v.  Seybold,  31  O.R.  386  ; 32  O.R.  301. 
— Appeal  dismissed  with  costs;  June  5th,  1901. 

Toronto  Railway  Co.  v.  Snell,  27  A.R.  151. — Appeal  dis- 
missed with  costs;  April  1st,  1901. 
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ACCELERATION  CLAUSE. 

Bee  Landlord  and  Tenant,  2. 


ACCIDENT  INSURANCE. 

Construction  of  Policy — 
''  Riding  ” in  Public  Convey - 
ancei] — A person  who  is  injured 
in  getting  into  a public  convey- 
ance, after  he  has  got  upon  the 
step  or  platform,  but  before  the 
vehicle  has  begun  to  move,  is 
riding  as  a passenger  on  a 
public  conveyance”  within  the 
meaning  of  a clause  in  an  acci- 
dent insurance  policy  containing 
those  words.  Powis  v.  Ontario 
Accident  Insurance  Co.,  54. 


ACKNOWLEDGMENT  IN 
WRITING. 

Bee  Limitation  of  Actions. 


ACTION. 

Fatal  Accident  Act — Rights 
of  Administrator — Rights  of 
Relatives — Time  Limit — Btay 
of  Proceedings.^ — An  unmarried 
man  having  come  to  his  death 
by  reason  of  injuries  inflicted  by 
the  defendants,  two  actions  were 
brought  to  recover  damages 
occasioned  by  his  death.  The 
first  in  point  of  time  was  brought 
by  the  paternal  grandfather  and 
grandmother  of  the  deceased, 
and  the  second  by  his  mother, 


who  had  obtained  letters  of  ad- 
ministration to  his  estate  after 
the  bringing  of  the  first  action. 
Upon  a motion  by  the  defendants 
to  stay  one  or  other  of  the 
actions : — 

Held,  that,  while  the  grand- 
father and  grandmother  could 
legally  proceed  with  their  action 
under  R.S.O.  1897  ch.  166, 
although  brought  within  six 
months  of  the  death,  so  long  as 
there  was  no  executor  or  adminis- 
trator, yet  an  administratrix 
having  been  appointed  and  an 
action  brought  by  her  within  the 
six  months,  she  was  entitled  to 
proceed  with  it;  and  the  first 
action  was  the  one  to  be  stayed. 

Lampman  v.  Township  of 
Gainsborough  (1888),  17  O.R. 
191;  and  Holleran  v.  Bagnell 
(1879),  4 L.R.  Ir.  740,  explained 
and  followed. 

Held,  also,  that  the  adminis- 
trator would  have  the  right  in 
her  action  to  claim  damages  sus- 
tained by  the  personal  estate  of 
the  deceased.  Leggott  v.  Great 
Northern  R.W.  Co  (1876),  1 
Q.B.D.  599,  followed.  Mummery 
et  ux.  V.  Grand  Trunk  R.  W.  Co. 
Whalls  V.  Grand  Trunk  R.W. 
Go.  622. 

Cause  of,  not  within  Ride 
IS^ie).} — Bee  Writ  of  Sum- 
mons, 2. 

Joinder  of  causes  of.] — Bee 
Mortgage,  7 — Parties,  3 


666 


INDEX. 


Separate  causes  o/.] — -See 
Limitation  of  Actions — 
Parties,  2. 


ADEMPTION. 

See  Will,  3. 


AFFIDAVIT. 

See  Chattel  Mortgage 
— Municipal  Election. 

AGREEMENT. 

Between  School  Trustees 
and  Teacher.'] — See  Public 
Schools,  1. 


AMENDMENT. 

Appellate  Court,  Powers  of 
in  Division  Court  Appeal.] — 
See  Division  Courts,  3. 

See  Drainage,  1 — Plans  and 
Surveys — Pleading,  1. 


APPEAL. 

1.  Extension  of  Time  for  — 
Application  to  Opposite  Solici- 
tor— Unreasonable  Refusal  — 
Costs — Rules  799,  801.] — Rules 
799  and  801,  prescribing  the 
times  for  filing  and  serving 
notice  of  appeal  and  serving 
the  appeal  case,  enable  the 
appellant,  whenever  necessary, 
to  obtain  further  time  from  the 
Court  or  a Judge ; and  that 
being  so,  the  solicitor  requiring 
further  time  should,  in  general, 
before  applying  to  the  Court, 
apply  to  the  solicitor  for  the 


[VOL. 

respondent,  explaining  the  occa- 
sion for  it,  and  the  latter  ought, 
in  every  proper  case,  to  grant 
the  request;  any  other  course  of 
conduct  only  occasions  unneces- 
,sary  and  useless  costs. 

And  where  application  for  an 
extension  was  made  to  the 
solicitor,  and,  in  the  opinion  of 
the  Judge  who  heard  a motion 
to  extend  the  time,  unreasonably 
refused,  an  order  was  made 
extending  the  time  and  staying 
execution,  without  costs  to  the 
respondent.  Bodine  v.  Howe,. 
208. 

2.  Effect  of  Allowing — Non- 
Appealing  Party — Costs.] — Ac- 
tion to  restrain  a township  cor 
poration  and  a contractor  from 
constructing  a drain  author- 
ized by  by-law  of  the  township. 
The  judgment  of  the  High  Court 
granted  an  injunction  against 
and  ordered  costs  to  be  paid  by 
both  defendants,  and  ordered 
the  corporation  to  indemnify 
the  contractor  if  he  paid  them. 
The  corporation  appealed  to  the 
Court  of  Appeal,  making  the 
contractor  a respondent ; the 
latter  appeared  at  the  hearing 
of  that  appeal,  but  did'  not 
himself  appeal.  The  appeal  was 
allowed  with  costs  : — 

Held,  that  the  result  of  allow- 
ing the  corporation’s  appeal  was 
that,  as  the  plaintiff’s  right  to 
recover  against  the  contractor 
depended  upon  his  right  to 
recover  against  the  corporation, 
the  action  must  be  dismissed  as 
against  both  defendants,  but  the 
contractor  could  have  no  costs 
of  the  appeal. 
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Semble,  that  he  should  have 
his  costs  below  against  the 
plaintiff. 

Peterkin  v.McFarlane  (1881), 
6 A.R.  254,  Re  Gahourie,  Casey 
V.  Gahourie  (1887),  12  P.R.  252, 
Esdaile  v.  Payne  (1889),  40 
Ch.  D.  520,  and  Dilke  v.  Douglas 
(1880),  5 A.R.  63,  distinguished. 

McDermott  v.  McDermott 
(1870),  3 Ch.  Ch.  38,  approved. 
Challoner  v.  Township  of  Loho 
et  al.  (No.  2),  292. 

3.  Extension  of  Time  for — 
Application  to  Opposite  Solici- 
tor — Unreasonable  Terius  — 
Cos^s.] — Where  the  respondent’s 
solicitor  refused,  except  upon 
more  stringent  terms  than  the 
Court  would  impose,  to  extend 
the  time  for  delivery  by  the  ap- 
pellant of  the  draft  appeal  case 
and  reasons  of  appeal,  and  the 
appellant,  declining  to  accept 
the  terms,  moved  before  a Judge 
of  the  Court  of  Appeal  and 
obtained  an  order  extending  the 
time,  the  costs  of  such  motion 
were  made  costs  to  the  appellant 
in  the  appeal.  McGuire  v.  Corry 
et  al.,  590. 

4.  Settlement  of  Book — Ap- 
pointment — Onus.~\  — Having 
regard  to  Rules  798  et  seq., 
relating  to  appeals  to  the  Court 
of  Appeal,  the  burden  of  pro- 
curing from  “the  Court  appealed 
from,  or  a Judge  thereof  ” (Rule 
798),  an  appointment  to  settle 
the  appeal  case  or  book,  the 
parties  being  unable  to  agree,  is 
upon  the  appellant.  Rule  801 
(3)  enables  the  respondent  to 
move  in  the  matter,  if  so  dis- 
posed ; but  it  is  the  appellant’s 


duty  to  enter  the  case  with  the 
registrar  and  set  down  the  appeal 
for  argument ; this  he  cannot 
regularly  do  without  depositing 
the  appeal  books  (Rule  812); 
and  before  they  are  deposited 
the  case  must  be  settled.  Oatman 
V.  Michigan  Central  R.  R.  Co., 
636. 

See  Criminal  Law  — Man- 
damus — Municipal  Corpora- 
tions, 1. 


APPEAL,  COURT  OF. 

Dispensing  with  Security  for 
Costs.]  — Security  for 
Costs,  2. 


APPROPRIATION  OF  RENTS 
AND  PROFITS. 

See  Mortgage,  6. 


ARREST. 

D is  char  g e — Terms — A ction 
— Costs  — Discretion.]  — Where 
an  order  to  arrest  is  made  upon 
materials  which  justify  it,  al- 
though the  defendant  may  be 
discharged  from  custody  under 
it  upon  fresh  affidavits,  the 
Judge  may,  in  his  discretion, 
impose  terms  of  bringing  no 
action,  and  may  withhold  costs. 
Sullivan  v.  Allen  et  ah,  53. 

A ssessment  of  Damages.] — See 
Practice. 

ASSESSMENT  AND  TAXES. 

1 . Tnternation  al  Bridge.  ] — 
In  assessing  for  the  purpose  of 
taxation  that  part  of  a bridge, 
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crossing  the  Niagara  River, 
lying  within  a township  in 
Canada,  reo’ard  cannot  be  had 
to  its  value  in  proportion  to  the 
value  of  the  franchise  or  of  the 
whole  bridge,  or  to  the  cost  of 
construction,  but  only  to  the 
actual  cash  price  obtainable  for 
the  land  and  materials  situate 
within  the  township. 

In  re  Bell  Telephone  Com- 
pany Assessment  (1895),  25 
A.R.  351,  and  In  re  London 
Street  Raihuay  Company  As- 
sessment (1897),  27  A.R.  83, 
applied. 

Judgment  of  a Board  of 
county  Judges  reversed.  In  re 
Qiieenston  Heights  Bridge  As- 
sessment, 114. 

2.  Notice  or  Demand — R.S.O. 
1897 , ch.  22^,  sec.  134^,  sub-secs. 
1 and  2 — Removal  of  Goods 
from  Municipality  — Magis- 
trates Warrant  for  Distress — 
R.S.O.  1897,  ch.  22 f,  sec.  135, 
sub-sec.  4 — ''  Good  Reason  to 
Believe  ” — Onus.— It  is  essential 
to  the  validity  of  a notice  or 
demand  under  R.S.O.  1897,  ch. 
224,  sec.  134  (1)  that  it  should, 
as  required  by  sub-sec.  (2),  con- 
tain a schedule  specifying  the 
different  rates,  etc. 

The  question  whether  the  col- 
lector has  such  “ good  reason  to 
believe  ” a ratepayer  is  about  to 
remove  his  goods  as  viould  justify 
him  in  obtaining  a magistrate’s 
warrant  of  distress  under  sec. 
135  (4)  is  one  for  the  judge  or 
jury,  the  onus  being  upon  the 
collector  to  prove  that  he  had. 

Held,  under  the  circumstances 
of  this  case  that  he  had  not,  and 


that  the  plaintiff  was  entitled 
to  recover  damages  for  illeo-al 
distress.  McKinnon  et  al  v. 
McTague  et  al,  233. 

Assessment  Roll,  Finality  of.~] 
— See  Drainage,  4 

ASSIGNEE  FOR  CREDITORS. 

See  Landlord  and  Tenant,  2. 

ASSIGNMENT. 

See  Attachment  of  Debts — 
Chose  in  Action. 


ASSIGNMENT  FOR  CREDITORS. 

See  Landlord  and  Tenant,  2. 


ATTACHMENT  OF  DEBTS. 

Salary  of  Municipal  Officer 
— Payment  in  Advance — Set-off 
— Equitable  Assignment — Pre- 
mature Service  of  Attaching 
Order — Misconduct — Costs.]  — 
Upon  an  application  to  garnish 
the  salary  of  an  officer  of  a 
municipal  corporation,  it  ap- 
peared that  by  virtue  of  a by- 
law his  salary  was  payable 
monthly,  and  that  the  practice 
of  the  corporation  was  to  pay 
all  salaries  on  the  first  day  of 
the  month,  or,  if  that  day  were 
a holiday,  on  the  previous  day. 
It  was  also  shewn  tliat  a num- 
ber of  the  officers  received  pay- 
ments on  account  of  their  salary 
before  it  became  due.  The  at- 
taching order  was  served  on 
the  30th  April  between  ten 
o’clock  in  the  morning  and  one 
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o’clock  in  the  afternoon.  The 
judgment  debtor,  before  the  ser- 
vice of  the  order,  had  been  paid 
in  full  all  his  salary  for  the 
month  of  April,  under  an  ar- 
rangement between  him  and  the 
treasurer  of  the  corporation  that 
advances  should  be  made  on 
account  of  salary  and  stopped 
from  the  debtor’s  cheque  at  the 
end  of  the  month.  The  debtor 
in  each  case  of  an  advance  gave 
an  I.O.U.  to  the  cashier  (the 
treasurer’s  clerk),  who  would 
thereupon  advance  the  debtor 
the  amount  out  of  the  corpora- 
tion’s funds,  and  at  the  begin- 
nino;  of  the  month  the  debtor 
would  indorse  his  cheque  and 
receive  from  the  cashier  his 
acknowledgements  and  the  bal- 
ance  (if  any)  in  cash,  and  the 
cheque  would  be  deposited  to 
the  credit  of  the  corporation  : — 
Held,  that  nothing  was  due 
to  the  debtor  by  the  corporation 
at  the  time  of  the  service  of  the 
attaching  order,  for  there  had 
been  actual  payment  of  the 
salary  by  the  corporation ; or,  if 
not  payment,  an  advance  by  the 
corporation  which  they  could 
set  off  against  a claim  for  salary ; 
or,  if  the  moneys  advanced  were 
to  be  regarded  as  misappro- 
priated by  the  treasurer  or  the 
clerk  and  advanced  personally 
by  him  to  the  debtor,  there  was 
a good  (though  verbal)  equitable 
assignment  of  the  salary  by  the 
debtor  to  the  treasurer  or  clerk; 
and,  the  Master  in  Cham- 
bers, a debt  irrespective  of  the 
salary,  in  any  event,  would  not 
have  accrued  due  until  after 
the  service  of  the  attaching^  order. 

o 


Held,  also,  per  Meredith,  C.J., 
in  Chambers,  that  the  judgment 
debtor  and  the  corporation,  by 
its  responsible  officers,  had  so 
misconducted  themselves  that 
they  should  be  deprived  of  costs, 
although  the  order  of  the  Master 
in  their  favour  was  in  other 
respects  affirmed.  Wilson  v. 
Fleming,  599. 


ATTORNEY  GENERAL. 

See  Parties. 


BANK. 

Bond  of,  sufficient  security 
for  the  forthcoming  of  goods  in 
an  Inter  pleader. '] 

See  Interpleader,  2. 


BANK  DEPOSIT  RECEIPTS. 

Succession  Duty  on.]  — See 
Revenue,  2. 


BENEFICIARY. 

Change  o/.] — See  Life  Insur- 
ance, 2. 


BOND. 

Breach — Agreement  to  Ex- 
change Land  — Inf  ant. 1 — The 
plaintiff  and  an  infant  owner  of 
land  entered  into  an  agreement 
for  the  exchange  of  land,  the 
land  of  the  plaintiff  being  sub- 
ject to  a mortgage,  the  interest 
upon  which  to  a certain  date  he 
agreed  to  pay,  nothing  being  said 
in  the  agreement  as  to  payment 
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of  the  interest  after  that  date. 
The  defendant  gave  a bond  to 
the  plaintiff'  conditioned  to  be 
void  if  the  infant  owner,  after 
arriving  at  the  age  of  twenty-one 
years,  should  convey  his  land  to 
the  plaintiff,  and  should  “ do  and 
perforin  all  acts,  covenants,  and 
agreements  to  be  done  and  per- 
formed by  him  as  in  the  said 
agreement  mentioned.”  The  in- 
fant went  into  possession  of  the 
plaintiff’s  land,  but  the  interest 
after  the  named  date  not  having 
been  paid,  the  land  was  sold  by 
the  mortgagee  before  the  infant 
attained  the  age  of  twenty-one 
years,  and  the  infant  upon  at- 
taining that  age  did  not  convey 
his  land  to  the  plaintiff : — 

Held,  though  the  infant  was 
impliedly  bound  to  indemnify 
the  plaintiff  against  payment  of 
interest  after  the  named  date, 
yet  that  that  right  of  indem- 
nity was  not  to  be  enforced 
until  the  infant  attained  his 
majority,  the  plaintiff  in  the 
meantime  being  primarily  liable 
to  pay  the  interest ; and  that  not 
having  done  so  he  was‘in  default 
and  not  in  a position  to  complain 
of  the  infant’s  refusal  to  convey 
or  to  enforce  the  bond  : — 

Held,  also,  that  the  implied 
obligation  to  indemnify  was  not 
an  act,  covenant,  or  agreement 
within  the  agreement,  and, 
therefore  not  within  the  bond. 
Judgment  of  a Divisional  Court 
affirmed.  Learn  Bagnall,  4^*12. 


BRIBERY. 

See  Municipal  Election. 


BRIDGE. 

See  Railways,  1,  4,  5. 


BRITISH  NORTH  AMERICA  ACT. 

See  Constitutional  Law. 


BUILDING  SOCIETIES. 

Loan  Company  — Subscrip- 
tion for  Stock — Mortgage  as  Col- 
lateral Security — Repayment  in 
Monthly  Instalments — Effect  of 
— By-laws  ‘‘  For  the  Time  Be- 
ing ” — Meaning  of.'] — Where  a 
mortgage  of  real  estate  by  a 
member  of  a loan  association 
incorporated  under  R.S.O.  1887, 
ch.  169,  executed  to  secure  col- 
laterally an  advance  to  him  of 
the  amount  of  the  maturity 
value  of  certain  of  his  shares  in 
the  association  contained  a cove- 
nant by  the  mortgagor  that  the 
monthly  payments  would  be 
made  according  to  the  by-laws 
of  the  association  until  the 
shares  should  have  matured,  and 
also  that  he  would  make  the 
several  payments  provided  by 
the  by-laws  for  the  time  being 
with  respect  to  shares  and  the 
payments  thereof : — 

Held,  that  the  association  had 
power  by  by-law  passed  subse- 
quent to  the  execution  of  the 
mortgage  to  change  the  mode  of 
payment  which,  according  to  the 
mortgage,  was  by  fixed  monthly 
instalments,  to  a provision  by 
which  when  the  shares  matured 
the  mortgage  should  be  released. 
Williams  v.  The  Dominion  Per- 
manent Loan  Company,  532. 
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CARRIERS. 

Railway  — Consignment  of 
Goods — Order  — Production  of 
Shipping  Bills.'] — The  plaintiff 
knowing  that  the  defendants 
sometimes  delivered  goods 
without  production  of  the  ship- 
ping bills  where  not  consigned 
“to  order”  consigned  certaingoods 
to  the  “ I.  C.  Company  ” not  yet 
incorporated,  and  the  defendants 
delivered  them  to  an  individual 
carrying  on  business  in  that 
name  and  at  the  ostensible  office 
of  the  company,  without  pro- 
duction of  the  bill : — 

Held,  affirming  32  O.R  258, 
that  the  defendants  were  not 
liable  for  misdelivery. 

There  is  no  law  in  this  prov- 
ince requiring  carriers  to  take 
up  shipping  bills  before  the  de- 
livery of  goods.  Conley  v.  The 
Canadian  Pacific  Railway 
Company,  345. 


CASES. 

Anon.,  11  W.R.  293,  32  L.J. 
N.S.  Ex.  88,  7 L.T.N.S.  718, 
followed.] — See  Writ  of  Sum- 
mons, 1. 

Barber  A Maughan,  42 
U.C.R.  134  followed.] — See 
Chattel  Mortgage. 

Bassam  v.  Budge  [1893],  1 
Q.B.  571,  followed.] — See  Plead- 
ing, 4. 

Beaton  v.  Intelligencer  Print- 
ing & Publishing  Co.,  22  A.R. 
97,  followed.] — See  Pleading,  1. 

Beaton  v.  Intelligencer  Print- 
ing & Publishing  Co.,  22  A.R. 


9 7,  distinguished.]- — See  Plead- 
ing, 4. 

Bell  Telephone  Company  As- 
sessment, In  re,  25  A.R.  351, 
applied.] — See  Assessment  and 
Taxes,  1. 

Black  V.  Green,  15  C.B.  262,, 
3 C.L.  R.  38,  followed.] — See 
Writ  of  Summons,  1. 

Brown  v.  Toronto  c5  Nipis- 
sing  R.W.  Co.,  26  C.P.  206, 
approved.] — See  Railways,  6. 

Callendar  v.  Carleton  Iron 
Co.,  Ltd.,  9 Times  L.R.  646,  and 

10  Times  L.R.  366,  followed.] — 
See  Railways,  2. 

Canada  Permanent  Loan  cb 
Savings  Co.,  The,  v.  The  Traders 
Bank,  29  O.R.  479,  followed.] — 
See  Fixtures. 

Canada  Southern  R.  W.  Co. 
V.  Clouse,  13  S.C.R.  139,  over- 
ruled.]— See  Railways,  6. 

Child  V.  Stenning,  5 Ch.  D. 
695,  commented  on  and  distin- 
guished.]— See  Parties,  2. 

Combe  v.  Corporation  of  Lon- 
don, 1 Y.&  C.C.C.  621,  followed.] 
— See  Discovery,  4. 

Cotvan  V.  Allen,  26  S.C.R. 
292,  followed.] — See  Mortgage, 

5. 

Cox  V.  Burbidge,  13  C.B. N.S. 
430,  discussed.]  — See  Negli- 
gence, 2. 

Dilke  V.  Douglas,  5 A.R.  63, 
distinguished.] — See  Appeal,  2. 

Dixie,  Doe  d.,  v.  Davies,  7 
Ex.  89,  followed.] — See  Mort- 
gage, 3. 
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Dodds  Case,  2 DeG.  & J.  510^ 
followed.] — See  Habeas  Corpus. 

Doe  d.  Dixie  v.  Davies,  7 Ex. 
•89,  followed.] — See  Mortgage,  3. 

Downey  v.  Stirton,  1 O.L.K 
186,  referred  to  and  followed.] 
— See  Defamation,  2. 

Esdaile  v.  Payne,  40  Ch.  D. 
520,  distinguished.]  — See 
Appeal,  2. 

Fennell  v.  The  Corporation 
of  Guelph,  Re,  24  U.C.R.  238, 
considered  and  distinguished.] — 
See  Municipal  Corporations,  1. 

Frankenhurg  v.  Great  Horse- 
less Carriage  Co.,  [1900]  1 Q.B. 
504,  followed.] — See  Parties,  2. 

Gabourie,  Re,  Casey  v.  Ga- 
hourie,  12  P.R.  252,  distinguish- 
ed.]— See  Appeal,  2. 

Gee  V.  Bell,  35  Ch.  D.  160, 
distinguished.] — See  Pleading, 

3. 

Gray  v.  Borough  of  Danbury, 
54  Conn.  574,  specially  referred 
to.] — See  Railways,  1. 

Groves  v.  Wimborne,  [1898]  2 
Q.B.  402,  distinguished. — See 
Master  and  Servant,  1. 

Guay  V.  The  Queen,  17  S.C.R 
30,  overruling  and  approving 
other  cases.] — See  Railways,  6. 

Harrison,  In  re,  31  O.R.  314, 
followed.] — See  Life  Insur- 
ance, 1. 

Hesketh  v.  The  City  of^  Toron- 
to, 25  A.R.  449,  distinguished. — 
See  Police. 

Holland  v.  Wallace,  In  re,  8 
P.R.  186,  considered.]  — See 
Division  Courts,  1. 


Holleran  v.  Bagnell,  4 L.R. 
Ir.  740,  explained  and  followed.] 
— See  Action. 

Hopkins  v.  Hopkins,  9 P.R. 
71,  not  followed.] — See  Parti- 
tion. 

Kent  Coal  Exploration  Co.  v. 
Martin,  16  Times  L.R.  486, 
specially  referred  to.]  — See 
Parties,  3. 

Lampman  v.  Township  of 
Gainsborough,  17  O.R.  191,  ex- 
plained and  followed.]  — See 
Action. 

Leggott  v.  Great  Northern  R. 
W.  Co.,  1 Q.B.D.  599,  followed.] 
— See  Action. 

Leitch  V.  Grand  Trunk  R.  W. 
Co.,  12  P.R.  541,  671;  13  P.R. 
369,  considered.] — See  Discov- 
ery, 2. 

London  Street  Railway 
Company  Assessment,  In  re,  27 
A.R.  83,  applied.] — See  Assess- 
ment AND  Taxes,  1. 

Macdonell  v.  McGillis,  8 P.R. 
339,  not  followed.] — See  Parti- 
tion. 

Morrow  v.  Canadian  Pacific 
i?.TP.  Co.,  21  A.R.  149,  followed.] 
See  Railways,  7. 

McCabe  v.  Middleton,  27  O.R. 
170,  considered.] — See  Division 
Courts,  1. 

McDermott  v.  McDermott,  3 
Ch.  Ch.  38,  approved.] — See  Ap- 
peal, 2. 

Peterkin  v.  McFarlane,  6 A.R. 
254,  distinguished.] — See 
Api‘EAL,  2. 
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Pullen  V.  Snelus,  40  L.T.N.S. 
363, followed.] — Pleading,  2. 

Quilter  v.  Heatly,  23  Cli.  D. 
42,  specially  referred  to.] — See 
Discovery,  4. 

Regina  v.  Jones,  [1894]  2 

Q. B.  382,  followed.]  — See 
Habeas  Corpus. 

Regina  v.  Judge  of  South- 
ampton County  Court,  65  L.T. 
N.S.  320,  distinguished.]— 
Mandamus. 

Roberts  v.  Taylor,  31  O.R.  10, 
followed.] — See  Master  and 
Servant,  1. 

Robertson  v.  Hetherington,  8 
C.L.T.  Occ.  N.  141,  distin- 
guished.]— See  Mortgage,  4. 

Stirton  v.  Cummer,  31  O.R. 
277,  referred  to  and  followed.] 
— See  Defamation,  2. 

Switzer  V.  Laidman,  18  O.R. 
420, distinguished.] — See  Plead- 
ing, 1. 

Thompson  v.  London  County 
Council,  [1899]  1 Q.B.  840,  fol- 
lowed.]— See  Parties,  2. 

Trust  & Loan  v.  Lawrason, 
10  S.C.R.  679,  distinguished.] — 
See  Mortgage,  3. 

Vezina  v.  The  Queen,  17  S.  C. 

R.  1,  overruling  and  approving 
other  cases.] — See  Railways,  6. 

Wellbanks  v.  Conger,  12  P.R. 
354,  distinguished.] — See  Trial. 

Willcoek  V.  Terrell,  3 Ex.  D. 
323,  distinguished.]  — See  Re- 
ceiver, 2. 

Williams  v.  Quebrada  Rail- 
way Land  (0  Copper  Co.,  [1895] 


2 Ch.  751,  followed.] — See  Dis- 
covery, 3. 

Wilson,  In  re.  Trusts  Cor- 
poration of  Ontario  v.  Irvine,. 
17  P.R.  407,  applied  and  fol- 
lowed.]— See  Surrogate- 
Courts, . 

Young  v.  Erie  cO  Huron  Ry. 
Co.,  27  O.R.  530,  commented  on.] 
— See  Railways,  3. 


CHATTEL  MORTGAGE. 

Reneiual  — Statement — Affi- 
davit — Payments — Principal 
— Interest.^  — A renewal  state- 
ment filed  by  a chattel  mortga- 
gee was  not  signed,  but  on  the 
back  was  an  affidavit,  signed  and 
sworn  by  the  mortgagee,  re- 
ferring to  the  statement : — 

Held,  a sufficient  compliance 
with  R.S.O.  1897  ch.  148,  sec.  18._ 
Barber  v.  Maughan  (1877),  42. 
U.C.R.  134  followed. 

The  statement  of  payments- 
made  did  not  set  forth  in  detail 
the  date  and  amount  of  each 
payment,  but  only  the  total  sum. 
paid.  It  went  on  to  state  “ that 
no  payments  have  been  made 
upon  the  said  mortgage ; but  it 
clearly  shewed  that  payment  of 
a certain  sum  had  been  made  on 
account  of  interest,  and  no  other 
payments : — 

Held,  that  the  statute  had 
been  sufficiently  complied  with. 
Christin  v.  Christiv,  634. 


CHOSE  IN  ACTION. 

Assignment  of — Notice  of — 
Sheriffi — Execution  — Banks — 
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Creditor’s  Action — R.S.O.  1887 
ch.  122; secs.  6-12— R.S.O.  1897 
ch.  51,  s.  58  (5).] — The  sheriff 
cannot  sell  under  execution  the 
interest  of  a partner  in  partner- 
ship assets ; only  the  partner’s 
interest  in  tangible  property  of 
the  partnership  on  which  he  has 
levied  can  be  sold. 

Whatever  may  be  the  case 
under  R.S.O.  1897  ch.  51,  sec. 
58  (5),  notice  to  the  debtor  of  the 
assignment  of  a chose  in  action 
was  not  necessary  under  R.S.O. 
1887  ch.  122,  secs.  6-12,  in  order 
to  perfect  the  transfer  as  between 
assignor,  assignee,  and  debtor, 
but  it  was  to  protect  the  assignee 
against  further  assignments  or 
any  other  right  of  set  off,  and 
secure  the  debtor  against  other 
claims. 

A chose  in  action  is  not  bound 
by  execution  put  in  the  sheriff’s 
hands,  but  only  by  seizure  made 
thereunder. 

A creditor  not  suing  on  behalf 
of  all  but  seeking  preferential 
payment  out  of  a chose  in  action 
assigned  by  a debtor  not  shewn 
to  have  been  insolvent  at  the 
time  of  transfer  and  held  by  a 
bank  for  a valid  debt  cannot 
impeacli  the  assignment  as  con- 
trary to  the  Bank  Act.  Rennie 
V.  Quebec  Bank,  303. 


COLLATERAL  SECURITIES. 

See  Mortgage,  2. 


COMPANY. 

1.  Winding  up — Life  Insur- 
ance — Proof  of  Claim  of  Un- 


[VOL. 

I matured  Policy  Holder  Creditor 
—R.S.O.  1897  ch.  203.]— HhQ 
amount  for  which  the  holder  of 
an  unmatured  policy  payable  at 
the  death  of  the  insured  is  to 
rank  against  an  insolvent  Life 
Insurance  Company  in  liquida- 
tion under  the  Ontario  Insurance 
Act,  R.S.O.  1897  ch.  203,  is  the 
difference  if  any,  at  the  date  of 
the  commencement  of  the  wind- 
ing up,  between  and  in  favour  of 
the  present  value  of  the  reversion 
in  the  sum  assured  at  the  de- 
cease of  the  life  and  the  present 
value  of  a life  annuity  of 
an  amount  equal  to  the  future 
premiums  which  would  become 
payable  during  the  estimated 
duration  of  the  life  assured.  Re 
The  Merchants  Life  Association 
of  Toronto.  Vernon  Cases,  256. 

2.  Mining  Company — Direct- 
ors— Power  to  Sell  all  Lands 
of  Company  — Irregularity  — 
Locus  Standi — R.S.O.  1897  ch. 
191,  secs.  25  (g),  f6.] — Where  it 
appeared  that  a mining  company 
had  not  assets  sufficient  to  develop 
its  lands,  and  that  more  than  99 
per  cent,  of  its  shareholders 
opposed  attempting  to  do  so, 
while  the  Government  was 
threatening  to  forfeit  the  charter 
on  account  of  work  not  being 
proceeded  with  : — 

Held,  that  the  directors  had 
under  R.S.O.  1897  ch.  191,  secs. 
25  (g),  46,  power  to  sell  all  the 
land  of  the  company  as  a part 
of  their  duty  and  authority  to 
manage  its  affairs,  after  honestly 
coming  to  the  conclusion  that  a 
sale  was  in  the  interests  of  the 
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company,  and  an  injunction  to 
restrain  the  sale  was  refused. 

Where  there  has  been  merely 
irregularity  in  the  conduct  of 
affairs  of  a company,  and  no 
fraud,  while  at  the  same  time 
there  is  undoubted  power  in  the 
company  to  do  what  is  proposed, 
and  the  majority  of  the  share- 
holders desire  it,  the  company 
alone  and  not  individual  share- 
holders can  complain  of  the 
irregularity ; for  in  such  a case 
the  minority  of  shareholders  is 
not  entitled  to  use  the  company’s 
name  in  litigation.  Ritchie  v. 
The  Vermillion  Mining  Co.,  et 
al.,  654. 


CONSTITUTIONAL  LAW. 

Administration  of  Justice — 
Resident  of  one  Province  Sued 
in  Another  — Jurisdiction  — 
Foreign  Judgment — B.N.A.Act, 
sec.  92.] — No  Province  can  pass 
laws  to  operate  outside  its  own 
territory ; and  no  tribunal  estab- 
lished by  a Province  can  extend 
its  process  beyond  the  Province 
so  as  to  subject  persons  or  pro- 
perty elsewhere  to  its  decisions ; 
and  consequently  a judgment 
obtained  in  one  Province  by 
service  of  process  out  of  the 
jurisdiction  against  a domiciled 
resident  of  another  Province, 
who  has  not  in  any  way  attorned 
to  the  jurisdiction,  has  no  extra- 
territorial validity,  even  though 
regularly  obtained  under  the 
procedure  of  the  former  Province. 

Aliter,  where  the  rule  or  judg- 
ment of  such  other  Province  has 
been  obtained  upon  tlie  non- 


resident’s own  application.  Bea- 
con V.  Chadwick,  346. 


CONTRACT. 

1.  Printed  and  Written 
Clauses — Electric  Lighting.] — 
A lessee  of  a building  entered 
into  a contract  with  an  electric 
light  company  for  the  supply  by 
them  to  him  of  light  for  the 
building.  The  contract,  drawn 
on  a printed  form  used  by  the 
company,  contained  a provision 
that  it  was  ‘‘to  continue  in  force 
for  not  less  than  36  consecutive 
calendar  months  from  date  of 
first  burning  and  thereafter 
until  cancelled  (in  writing)  by 
one  of  the  parties  hereto,”  the 
whole  of  this  clause,  except  the 
figures  “36,”  being  printed.  A 
subsequent  clause,  wholly  in 
writing,  under  the  printed  head- 
ing, “Special  conditions,  if  any,” 
provided  that  the  contract  was 
“to  remain  in  force  after  the 
expiration  of  the  said  36  months 
for  the  term  that  the  party  of 
the  second  part  (the  lessee)  re- 
news his  lease  for  the  (building),” 
with  certain  provisions  as  to  pay- 
ment of  the  expense  of  wiring : — 

Held,  that  there  was  no  rule 
of  law  requiring  more  weight 
to  be  given  in  a contract  of  this 
kind  to  a written  provision  than 
to  a printed  one;  that  the  clauses 
must  be  read  together;  and  that 
their  fair  meaning  was  that  tlie 
contract  was  to  be  in  force  for 
at  least  thirty-six  months,  and 
thereafter  during  any  renewal 
term  of  the  lease,  until  cancelled 
in  writino*. 

o 


676 


INDEX. 


[VOL. 


Judgment  of  Boyd,  C.,  affirm- 
ed. Ottawa  Electric  Company 
V.  St  Jacques,  73. 

2.  Sale  of  Minerals — Place  of 
Delivery — Warranty — Breach 
— - Deficiency  of  Percentage  — 
Damages^] — Under  a contract 
the  plaintiff  was  to  deliver  to 
defendants  “300  tons  of  phos- 
phate from  60  to  70  per  cent.” 
at  $6  per  ton  to  be  shipped  f.o.b 
cars  at  a named  railway 
station  from  whence  it  was  to 
be  conveyed  by  rail  to  the  wmrks 
of  the  defendants.  In  a large 
portion  of  the  rock  delivered 
there  was  a deficiency  of  seven 
per  cent,  of  “apatite,”  which  is 
pure  phosphate,  but  the  defend- 
ants received  and  used  it  at  their 
works.  In  an  action  to  recover 
the  balance  of  the  contract  price ; 

Held,  (I)  that  the  plaintiff* 
must  be  held  to  have  warranted 
that  the  rock  would  contain  the 
percentage  of  apatite  called  for 
by  the  contract. 

(2)  That  the  defendants  hav- 
ing received  and  used  the  rock 
were  liable  for  the  value  of  the 
apatite  which  it  contained,  to  be 
ascertained  at  the  station  for 
delivery  and  not  where  it  was 
used,  and  there  being  no  evidence 
of  further  loss  the  damages  sus- 
tained by  defendants  were  seven 
per  cent,  of  the  freight  paid  by 
them  for  forwarding  the  rock  by 
rail  to  their  works  to  be  de- 
ducted from  the  amount  of  the 
plaintiff’s  claim  in  the  action. 
Foxton  V.  TJte  Hamilton  Steel 
and  Iron  Company  {Limited), 
393. 

Of  Insurance  Within  the 


Meaning  of  the  Ontario  Insur- 
ance Act.]  — See  Life  Insur- 
ance, I. 

Recission  of.] — See  Vendor 
AND  Purchaser. 

CONTRIBUTORY  NEGLIGENCE. 

See  Railways,  2,  7. 

CONVICTION. 

Under  Public  Health  Act. — 
See  Nuisance. 


COPYRIGHT. 

Works  of  Fine  Art — Imperial 
Act,  25  A 26  Viet.  ch.  68 — Non- 
extension to  Colonies.] — The  Im- 
perial Act,  25  & 26  Viet.  ch.  68, 
an  Act  for  amending  the  Law 
relating  to  Copyright  in  Works 
of  the  Fine  Arts,  does  not  extend 
to  the  colonies,  the  copyright 
thereby  conferred  being  confined 
to  the  United  Kingdom. 

Judgment  of  Rose,  J.,  32  O.R. 
226  affirmed.  Graves  v.  Gorrie, 
309. 


COSTS. 

Unnecessary  and  Useless.] — 
See  Appeal,  I. 

Of  Non-appealing  Party.]-A 
See  Appeal,  2. 

Depriving  Corporation  of,  for 
Misconduct  of  Responsible  Offi- 
cials.] — See  Attachment  of 
Debts. 

See  Arrest. — Habeas  Cor- 
pus.— Security  for  Costs. 
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COVENANT. 

Against  Exercise  of  Power. '] 
— See  Will,  5. 

Of  Indemnity.'] — See  Ease- 
ment. 


CRIMINAL  CODE. 

(55  & 56  ViCT.  CH.  29  (D.) ). 

Sections  7U  791.]— See 
Criminal  Law. 

Sections  IJfl,  539,  595,  782, 
785,  787  d 791.]— See  Police 
Magistrate. 


CRIMINAL  LAW. 

Procedure — Leave  to  Appeal 
— Acquittal  hy  Magistrate  — 
Application  hy  Prosecutor  — 
Perjury  — Corr  oboration  — 
Criminal  Code,  sec.  7ff] — A 
motion  by  the  prosecutor,  under 
sec.  744  of  the  Criminal  Code 
(as  amended  by  63  & 64  Viet, 
ch.  46),  for  leave  to  appeal  from 
the  decision  of  a police  magis- 
trate acquitting  the  defendant 
of  perjury,  and  refusing  to  re- 
serve for  the  opinion  of  the  Court 
of  Appeal  the  questions  whether 
there  was  corroborative  evidence 
of  the  prosecutor  in  any  material 
particular,  and  whether  the 
magistrate  exercised  a legal  dis- 
cretion under  sec.  791  of  the 
Code  in  deciding  to  adjudicate 
summarily  upon  the  case,  and 
had  jurisdiction  to  try  the  de- 
fendant, who  was  a client  of  the 
County  Crown  Attorney,  in  the 
absence  of  counsel  for  the  Crown, 
was  refused,  under  the  circum- 
stances and  for  the  reasons 


stated  in  the  judgments.  Rex 
V.  Burns,  336. 


DAMAGES. 

Ascertainment  of.] — See  Con- 
tract, 2. 

See  Defamation,  1 — Street 
Railways. 


DEATH  OF  JUDGE. 

See  Trial. 


DEBENTURE. 

Unsold  and  not  Negotiated.] 
— See  Municipal  Corpora- 
tions, 3. 


DEED. 

Construction — Gravel.] — On 
appeal  by  the  defendants  from 
the  judgment  reported  32  O.R. 
240,  the  Court,  on  the  ground 
that  there  had  been  a misunder- 
standing as  to  the  extent  of  the 
defendants’  admission  as  to  the 
removal  of  gravel,  gave  them 
the  optfon  of  a new  trial  upon 
payment  of  the  costs  of  the 
former  trial  and  of  the  appeal, 
and  in  default  dismissed  the 
appeal  with  costs.  Mann  v. 
Grand  Trunk  Railway  Com- 
pany, 487. 


DEFAMATION. 

1.  Libel — Evidence — Admis- 
sibility— Previous  Libel — Sub- 
sequent Libel.] — In  an  action 
for  libel  evidence  of  a previous 
provocatory  libel  on  the  plain- 
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tiff’s  part  is  admissible  in  miti- 
gation of  damages;  but  (Rose,  J., 
diss.)  evidence  of  a subsequent 
libel  by  the  plaintiff  is  not  ad- 
missible. 

Nor  can  the  defendant  be  per- 
mitted to  shew  that  the  plaintiff 
has  attacked  the  character  'and 
reputation  of  others. 

It  having  been  elicited  in 
cross  examination  of  the  plain- 
tiff that  the  defendant  had  re- 
covered damages  for  previous 
and  subsequent  libels  before 
mentioned  in  an  action  against 
the  proprietor  of  the  newspaper 
of  which  the  plaintiff  was  editor, 
the  trial  Judge  told  the  jury  to 
take  that  fact  into  considera- 
tion : — 

Held,  not  misdirection. 
Boivney  v.  Stirton,  186. 

2.  Previous  Libel — Subse- 
quent Libel  — Evidence  — Ad- 
missibility.]— In  an  action  for 
libel  evidence  maybe  given  of  a 
previous  publication  by  the 
plaintiff  connected  with  the 
libel  complained  of,  but  not  of  a 
publication  subsequent  to  the 
libel,  at  any  rate,  w^iere  it 
makes  no  reference  to  the  defen- 
dant. 

Stirton  v.  Gummer,  31  O.R. 
277,  and  Downey  v.  Stirton,  p. 
186,  ante,  referred  to  and  fol- 
lowed. Downey  v.  Armstrong, 

237. 

3.  Libel — Privilege — Malice.] 
— A niece  wrote  to  her  aunt, 
with  whom  she  was  on  terms  of 
great  intimacy  and  whom  she 
was  in  the  liabit  of  staying  with, 
a letter  making,  on  the  authority 
of  a correspondent,  statements 


derogatory  to  the  character  of  a 
clergyman  well  known  to  niece 
and  aunt,  who  was  a frequent 
visitor  at  the  aunt’s  house,  and 
it  was  alleged  on  the  one  side 
and  denied  on  the  other  that  in 
the  letter,  which  had  been  de- 
stroyed, the  niece  told  the  aunt 
“ to  spread  this  about  town  at 
once  — 

Held,  that  such  a moral  and 
social  duty  existed  as  made  the 
communication  a privileged  one  ; 
and  that  though  a direction  to 
spread  the  statement  about 
would  be  some  evidence  of 
malice,  it  should  have  been  left 
to  the  jury  to  say  whether  that 
direction  had  been  in  fact  given. 

Judgment  of  Robertson,  J., 
reversed.  Fenton  v.  Alacdonald, 
422. 

See  Pleading,  1-4. 


DIRECTORS. 

Power  of,  to  Sell  all  the 
Lands  of  Mining  Company.] — 
See  Company,  2. 


DISCOVERY. 

1.  Examination  of  Plaintiff 
Resident  Abroad — Place  of  Ex- 
amin ation—  Order- - Discretion. ] 
— The  plaintiff  resided  at  Cleve- 
land, in  the  state  of  Ohio,  and 
the  defendant  and  solicitors  for 
both  parties  in  the  county  of 
Oxford,  Ontario,  where  also  the 
cause  of  action  arose  ; — 

Held,  that  the  local  Judge 
for  that  county  had  jurisdiction 
under  Rule  477  to  make  an 
order,  upon  the  application  of 
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the  defendant,  requiring  the 
plaintiff  to  attend  for  examina- 
tion for  discovery  at  Windsor, 
Ontario  ; that  it  was  unneces- 
sary for  the  defendant  to  shew 
special  circumstances  to  obtain 
such  an  order ; that  it  was  a 
proper  exercise  of  discretion  to 
name  Windsor,  as  a place  '‘just 
and  convenient  ” for  the  pur- 
pose ; and  that  the  local  Judge 
properly  took  judicial  notice  of 
the  geographical  situation  of 
Windsor.  Lick  v.  Rivers,  57. 

2.  Examination  for — Second 
Trial — Rule  fSOi] — A party  to 
an  action  may  be  orally  exam- 
ined before  the  trial  touching 
the  matters  in  question:  Rule 
439. 

Held,  that  a trial  which  has 
proved  abortive  by  the  disagree- 
ment of  the  jury  or  by  the 
granting  of  a new  trial  is  not  a 
trial  within  the  meaning  of  the 
Rule. 

Leitch  V.  Grand  Trunk  R.  W. 
Co.  (1888-90),  12  RR.  541,  671, 
13  P.R.  369,  considered. 

Where  the  defendant  had  not 
been  examined  before  the  first 
trial,  and  the  judgment  there- 
upon had  been  set  aside  and  a 
new  trial  ordered,  the  plaintiff 
was  allowed  to  examine  the  de- 
fendant before  the  second  trial. 

Semble,  that  if  there  had  been 
an  examination  of  the  defendant 
before  the  first  trial,  a second 
examination  might  be  an  abuse 
of  the  process  of  the  Court. — 
Clarke  v.  Rutherford,  275. 

3.  Production  of  Documents 
— Privilege  — Solicitor  and 
Client — Fraud — Admission.']  -- 1 


There  is  no  valid  claim  of  privi- 
lege in  regard  to  the  production 
of  documents  passing  between 
solicitor  and  client,  when  the 
transaction  impeached  is  charged 
to  be  based  upon  fraud. 

Williams  v.  Quabrada  Rail- 
way, Land,  and  Copper  Co., 
[1895]  2 Ch.  751,  followed. 

And  where  the  action  was  by 
a mortgagor  to  set  aside  as 
fraudulent  a sale  under  the 
power  in  the  mortgage  and  for 
redemption : — 

Held,  that  an  admission  made 
by  one  of  the  defendants,  though 
sufficient  to  entitle  the  plaintiff 
to  redeem,  not  being  of  efficacy 
against  some  of  the  other  defen- 
dants, did  not  remove  the  issue 
of  fraud  from  the  record  so  as 
to  enable  the  defendant  making 
the  admission  to  escape  dis- 
covery.— Smith  V.  Hunt  et  al, 
334. 

4.  Affidavit  on  Production 
— Documents  Relating  to  Plain- 
tiff’s Title — Protection.]  — The 
plaintiffs’  manager  made  an 
affidavit  on  production  of  docu- 
ments in  which  he  objected  to 
produce  a certain  agreement 
(referred  to  in  the  statement  of 
claim)  between  the  plaintiffs  and 
their  assignors  whereby  the  pro- 
perty in  question  in  the  action 
was  assigned  to  the  plaintiffs, 
on  the  ground  that  sucli  docu- 
ment “ relates  exclusively  to  the 
title  of  the  plaintifts  and  to  the 
case  of  the  plaintiffs  in  this 
action,  and  not  to  the  case  of 
the  defendants,  nor  does  the  said 
document  tend  to  support  the 
defendants’  case,  nor  does  it,  to 
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the  best  of  my  knowledge,  infor- 
mation, and  belief,  contain  any- 
thing impeaching  the  case  of  the 
plaintiffs : ” — 

Held,  not  sufficient  to  protect 
the  document  from  production. 

Combe  v.  Corporation  of  Lon- 
don (1842),  1 Y.  & C.C.C.  621, 
followed. 

Quitter  V.  Heatly  (1883),  23 
Ch.  D.  42,  specially  referred  to. 

■ — Diamond  Match  Company  v. 
Hawkeshury  Lumber  Co.,  577. 

Not  Obtainable  in  an  Action 
for  Damages  for  Maintenance.] 
— See  Evidence,  2. 


DISTRESS. 

See*MoRTGAGE,  3. 


DIVISION  COURTS. 

1.  Garnishee  — No  Garnish- 
able  Debt  — Jurisdiction  — 
Primary  Debtor — R.S.O.  1897 
ch.  60,  secs.  190,  192  {2).]— 
Where  an  action  is  entered 
under  sec.  190  of  the  Division 
Courts  Act  R.S.O.  1897  ch.  60 
in  the  division  where  the  gar- 
nishee resides,  the  primary 
debtor  residing  in  another  divis- 
ion and  disputing  the  jurisdic- 
tion of  the  court,  there  is  juris- 
diction to  give  judgment  against 
the  primary  debtor  even  where 
the  action  is  dismissed  as  against 
the  garnishee. 

In  re  Holland  v.  Wallace 
(1880),  8 RR.  186,  and  Re 
McCabe  v.  Middleton  (1896),  27 
O.R.  170,  considered  with  refer- 
ence to  subsequent  legislation. 
Re  Rented  v.  Congdon.  The 


Grand  Council  of  Canadian 
Order  of  Chosen  Friends,  Gar- 
nishees, 1. 

2.  Appeal — Certified  Cop>y  of 
Proceedings — Filing — Notice  of 
Appeal — Extension  of  Time — 
Excuse  for  Delay.] — An  order 
refusing  a new  trial  of  a divis- 
ion court  plaint  was  made  on 
the  25th  August ; the  clerk 
certified  a copy  of  the  proceed- 
ings on  the  29th  August,  and  it 
was  filed  in  the  High  Court  on 
the  4th  September ; notice  of 
appeal  was  not  given  for  the 
October  sittings  of  the  High 
Court  (Divisional  Court) ; but 
on  the  12th  October,  1900,  the 
appellant  obtained  an  order  in 
the  division  court  extending  the 
time  for  filing  the  certified  copy 
of  the  proceedings,  and  on  the 
17th  October  obtained  and  filed 
another  copy,  and  gave  notice  to 
the  opposite  party  of  having 
done  so  and  of  the  appeal  for 
the  November  sittings  : — 

Held,  that  the  order  extend- 
ing the  time  was  inoperative 
because  the  certified  copy  had 
already  been  filed ; and,  the 
delay  in  giving  notice  of  appeal 
not  having  been  accounted  for, 
the  appeal  must  be  quashed. 
Heise  v.  Shanks,  48. 

3.  Appeal — Notice  of  Setting 
Doivn  and  Grounds — Failure 
to  Give  — Amendment  — Neiv 
Notice  — Time.]  — Where  the 
defendants,  appealing  from  the 
judgment  of  a division  court, 
procured  and  filed  a certified 
copy  of  the  proceedings  within 
the  two  weeks  prescribed  by 
sec.  158  of  the  Division  Courts 
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Act,  R.S.O.  1897,  ch.  60,  and 
set  down  the  appeal  to  be  heard 
at  an  unnecessarily  early  sittings 
of  a Divisional  Court  of  the 
High  Court,  but  neglected  to 
give  the  plaintiff  notice  of  the 
setting  down  of  the  appeal  and 
of  the  grounds  of  it,  the  Court, 
upon  objection  taken  by  the 
plaintiff  when  the  appeal  came 
on  for  hearing,  postponed  the 
hearing  until  the  next  sittings, 
for  which  the  defendants  were 
still  in  time,  in  order  that  they 
might  give  a proper  notice. 

Semhle,  that  so  soon  as  the 
certified  copy  of  the  proceedings 
is  filed,  if  filed  within  the  proper 
time,  and  the  case  is  set  down, 
if  set  down,  within  the  proper 
time  and  for  the  proper  Court, 
the  appeal  is  properly  lodged, 
and  the  other  matters  are 
matters  done  in  the  appellate 
Court,  as  to  which  the  Court 
may  have  the  power  of  amend- 
ment or  enlargement  of  the 
time.  Smith  v.  Port  Colborne 
Baptist  Church  Trustees,  195. 

Have  no  Jurisdiction  in 
Actions  to  Recover  Rent  Pay- 
able under  a Lease  of  Land.] — 
See  Landlord  and  Tenant,  2. 


DOMICILE. 

Origin  — Choice — Abandon- 
ment— Husband  and  Wife — 
A limony — Writ  of  Summons — 
Service  out  of  Jurisdiction — 
Ride  16'2  (c).] — In  an  action  for 
alimony  the  defendant  was 
served  with  the  writ  of  sum- 
mons in  November,  1900,  in  tlie 
State  of  California,  where  lie 


had  gone  to  reside  in  September, 
1899.  He  was  born  in  the 
State  of  Pennsylvania,  and  was 
married  to  the  plaintiff  in  the 
State  of  New  York  in  1889. 
For  seven  or  eight  years  before 
the  marriage  he  had  lived  in 
Canada.  After  the  marriage 
the  plaintiff  and  defendant  went 
to  Europe  for  several  months, 
and  afterwards  resided  for  short 
periods  at  two  places  in  different 
States  in  America.  In  1891 
they  came  to  Canada,  and 
bought  property  at  a village  in 
Ontario,  which  was  their  home 
from  that  time  on,  although  dur- 
ing several  winters  thereafter 
they  went  to  different  places  in 
the  United  States,  where  each 
did  something  to  earn  money, 
but  they  always  came  back  to 
the  Ontario  home  in  the  spring. 
The  plaintiff  still  continued  to 
reside  there,  and  said  she  never 
at  any  time  had  any  intention 
of  changing  permanently  her 
residence  or  place  of  abode. 
The  defendant  swore  that  in 
September,  1899,  he  sold  all  the 
property  he  had  in  Canada,  and 
went  to  the  United  States  to 
reside,  where  he  had  ever  since 
resided,  was  now  residing,  and 
intended  to  reside,  and  that  he 
had  no  property  of  any  kind  in 
Ontario.  The  defendant  had 
since  going  to  California  insti- 
tuted proceedings  there  against 
the  plaintiff  for  a divorce  : — 
Held,  that  the  defendant’s 
domicil  of  origin  was  in  the 
United  States ; that  he  acquired 
a domicil  of  choice  in  Ontario ; 
tliat,  upon  tlie  evidence,  lie  had 
not  abandoned  that  domicil  ; 
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and  therefore  he  was  still  domi- 
ciled within  Ontario,  within  the 
meaning  of  Rule  162  (c),  and 
service  of  the  writ  upon  him 
out  of  Ontario  was  permissible. 
Bonbright  v.  Bonbright,  629. 


DONATIO  MORTIS  CAUSA. 

See  Gift. 


DRAINAGE. 

1.  Alteration  of  Report  and 
Plans. ']  — Before  the  report, 
plans  and  assessment  of  the 
engineer  for  a drainage  scheme 
have  been  adopted  by  the  coun- 
cil, it  can  refer  them  back  to 
him  for  further  consideration  or 
for  amendment,  but  after  they 
have  been  adopted  it  cannot  of 
its  own  motion  change  or  amend 
them,  and  if  the  drainage  scheme 
is  carried  out  with  a material 
change  the  municipality  are  not 
protected,  and  are  liable  to  make 
good  any  damages  resulting 
from  the  work. 

Judgment  of  the  Drainage 
Referee  affirmed.  Priest  v. 
Township  of  Flos,  78. 

2 . Mandamus  — Notice  — 
View  — Damages.^  — A letter 
written  by  the  complainant’s 
solicitor  to  the  council  of  the 
municipality,  stating  that  the 
land  in  question  has  been  flooded 
by  water  from  a drain  construct- 

. ed  by  the  municipality,  but  not 
saying  anything  as  to  the  drain’s 
condition,  and  asking  them  to 
construct  and  maintain  such 
drainage  work  as  is  required  to 
relieve  the  land,  is  not  a suffi- 


cient notice  under  sec.  73  of  the 
Drainage  Act  to  justify  the 
issue  of  a mandamus.  It  is  the 
claimant’s  duty  to  shew  that 
proper  notice  has  been  given  if 
a mandamus  is  asked  for,  and 
objection  to  the  sufficiency  of 
the  notice  may  be  taken  by  the 
defendants  at  any  stage  of  the 
action  without  pleading  want  of 
notice. 

The  Drainage  Referee  in  try- 
ing an  action  may  proceed  partly 
on  view,  but  in  so  doing  must 
follow  strictly  the  directions  of 
the  Act,  and  not  make  the  view 
without  appointment  or  notice 
to  the  parties.  If  he  do  so 
proceed,  however,  his  flnding, 
though  based  partly  on  the 
view,  may  be  upheld  if  the 
evidence  supports  it. 

A complainant  is  entitled  to 
recover  for  any  injury  to  the 
use  and  enjoyment  of  his  land 
or  for  its  depreciation  in  value, 
if  caused  by  failure  to  keep  a 
drain  in  repair,  but  not  for 
depreciation  in  value  based  upon 
the  alleged  insufficiency  in  size 
of  the  drain  as  originally  made, 
and  the  Court  holding,  on  the 
construction  of  the  Referee’s 
judgment,  that  this  element  had 
been  allowed  to  enter  into  the 
computation  of  the  damages, 
reduced  them  from  $250  to  $50. 

Judgment  of  the  Drainage 
Referee  varied.  McKim  v. 
Toiunship  of  East  Luther,  89. 

3.  Qualification  of  Petitioners 
— “ Last  Revised  Assessment 
RolV'^ — The  “ last  revised  as- 
sessment roll  ” which  governs 
the  status  of  petitioners  in  pro- 
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ceedings  under  the  Drainage  Act 
is  the  roll  in  force  at  the  time 
the  petition  is  adopted  by  the 
council  and  referred  to  the 
engineer  for  enquiry  and  report, 
and  not  the  roll  in  force  at  the 
time  the  by-law  is  finally  passed. 

■Judgment  of  Meredith,  C.J., 
32  O.R.  247,  reversed.  CJcal- 
loner  v.  Township  of  Loho,  156. 

4.  Status  of  Petitioners — 

Finality  of  Assessment  Roll — 
Farmers  — In  proceed- 

ings under  the  Drainage  Act 
the  assessment  roll  is  conclusive 
as  to  the  status  of  the  persons 
mentioned  in  it,  and  evidence  is 
not  admissible  to  shew  that  a 
person  entered  on  the  roll  as 
owner  is  in  fact  a farmer’s  son 
and  has  been  entered  on  the  roll 
as  owner  by  the  assessor’s  error. 

Judgment  of  the  Drainage 
Referee  on  this  point  reversed. 
Armour,  C.J.O.,  dissenting,  but 
affirmed  per  Curiam  on  other 
grounds.  Township  of  War- 
wick V.  Township  of  Brooke, 
433. 

5.  Township  Drain — Divi- 
sion of  Township.] — A town- 
ship, in  which  extensive  drainage 
works  had  been  constructed,  was 
divided  into  two  townships  by  a 
statute  which  provided  that  the 
assets  and  debts  of  the  original 
municipality  should  be  divided 
between  the  new  municipalities, 
each  remaining  liable  as  surety 
for  the  portion  of  the  debts  it 
was  not  primarily  liable  to  pay, 
and  the  provisions  of  the  Muni- 
cipal Act  as  to  the  separation  of 
a junior  from  a senior  township 
to  be  applied  as  far  as  possible : — 


Held,  that  an  action  for  dam- 
ages incurred  before  the  division 
caused  by  the  drainage  works, 
part  of  the  area  of  which  was  in 
each  township,  and  asking  to 
have  the  drains  kept  in  repair, 
must  be  brought  against  both 
townships  and  not  against  that 
one  only  in  which  the  plaintiff’s 
land  was  situate. 

Judgment  of^  the  Drainage 
Referee  reversed.  Wigle  v. 
Tovmship  of  Gosfield  South, 
519. 


EASEMENT. 

Street — Right  of  Ingress  and 
Egress— Covenant  of  Indemnity 
— Breach  of — Limitations,  Sta- 
tute of — R.S.O.  1897  ch.  133,  sec. 
fl.] — By  52  Viet.  ch.  53  (O.), 
an  agreement  entered  into  be- 
tween the  Crown  on  behalf  of 
the  University  of  Toronto  and 
the  City  of  Toronto  for  the 
purpose  of  restoring  a lease  for 
999  years  of  a block  of  land, 
made  to  the  city  for  a public 
park,  which  had  been  declared 
forfeited,  was  validated,  under 
the  circumstances  set  out  in  the 
report,  and  a street  which  con- 
stituted one  of  the  avenues  under 
the  lease,  made  a public  street ; 
but  such  dedication  was  not  of 
itself  to  confer  on  adjacent  pro- 
perty owners  any  right  of  in- 
gress or  egress  thereto;  and  any 
owner,  who  had  not,  prior  to 
said  agreement,  acquired  rights 
of  access,  was  recpiired  to  pa}^ 
such  sum  therefor  as  mio’ht  be 
awarded  under  arbitration  pro- 
ceedings or  settled  between  the 
parties.  The  plaintifi'  subse- 
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quently  purchased  from  the 
defendant  lands  on  said  street, 
the  deed  containing  a covenant 
by  the  defendant  to  indemnify 
plaintiff  against  the  payment  of 
any  money,  and  all  loss,  costs  or 
damages  he  might  be  obliged  to 
pay  for  access  to  said  street. 
The  plaintiff’s  right  of  access 
being  objected  to  by  the  Univer- 
sity and  use  of  the  same  forbid- 
den, a settlement  was  effected 
by  plaintiff  agreeing  to  pay  a 
named  sum,  part  of  which  was 
paid  down  and  an  undertaking 
given  to  pay  the  balance  by 
yearly  instalments : — 

Held,  that  the  dedication  of 
the  street  was  a limited  one, 
and  that  the  plaintiff  was  en- 
titled to  recover  the  amount  he 
agreed  to  pay,  and  that  his 
remedy  was  not  limited  to  what 
he  had  actually  paid. 

Held,  also,  assuming  that  the 
predecessors  in  title  of  the 
plaintiff  had  for  nearly  thirty 
years  before  the  passing  of  the 
Act  enjoyed  access  to  and  from 
the  avenue,  no  right  thereto 
had  been  acquired  under  the 
Statute  of  Limitations,  for  the 
effect  of  the  52  Viet.  ch.  53  (O.) 
was  to  create  a new  beginning 
for  the  statute ; and  also  by  sec. 
41  of  R.S.O.  ch.  133,  the  statute 
could  not  commence  to  run  until 
three  years  after  the  expiration 
of  the  original  lease  to  the  cit}^ 
Palmer  v.  Jones,  382. 


EMPLOYER  AND  WORKMAN. 

See  Master  and  Servant. 


EQUITABLE  ASSIGNMENT. 

See  Attachment  of  Debts. 


EQUITABLE  EXECUTION. 

See  Receiver,  1,  2. 


ESTOPPEL 

From  taking  advantage  of 
forfeiture  clause  in  a lease. '] — 
See  Landlord  and  Tenant,  1. 


EVIDENCE. 

1.  Opinion — ''Honestly  and 
Reasonably”  — Liability  of 
Trustees — 62  Viet.  {2)  ch.  15, 
sec.  1 (0.).] — The  provisions  of 
62  Viet.  (2)  ch.  15,  sec.  1 (O.) 
relieving  trustees  from  the  con- 
sequences of  technical  breeches 
of  trust  who  have  acted  “ hon- 
estly and  reasonably’’  do  not 
render  competent  as  evidence 
the  opinion  of  bankers  or 
other  financial  men  as  to 
whether  the  trustee  has  so 
acted  in  the  course  he  has  taken 
or  omitted  to  take  in  respect  to 
collecting  a debt  due  to  the 
estate.  The  general  rule  of 
evidence  still  applies  that  mere 
personal  belief  or  opinion  is 
not  evidence,  and  the  test  of 
reasonableness  is  that  exhibited 
by  the  ordinary  business  man 
or  the  man  of  ordinary  sense, 
knowledge  and  prudence  in  the 
conduct  of  his  own  affairs. 

Semble,  such  kind  of  opinion 
evidence  may  be  given  where 
the  opinion  is  shewn  to  have 
been  prevalent  in  the  neighbour- 
hood, and  to  be  concurrent  with 
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the  transaction.  Smith  v.  Mason, 
594. 

2.  Discovery  — Maintenance 
— Criminating  Answers^] — 
Maintenance  is  an  indictable 
offence  in  this  Province;  and  in 
an  action  to  recover  damages 
for  maintenance,  the  plaintiff  is 
not  entitled  to  obtain  from  the 
defendants  upon  examination 
for  discovery  such  answers  as 
would  tend  to  subject  them  to 
criminal  proceedings.  In  such 
an  action  no  discovery  of  the 
matters  charged  could  be  had 
which  would  not  involve  the 
defendants  in  matters  leading 
up  to  the  offence ; and  therefore 
the  examination  should  not  be 
allowed  to  take  place  at  all. 
Hopkins  v.  Smith  et  al.,  659. 

Admissibility  of  to  Shew 
Ademption  of  Legacy.'] — See 
Will,  3. 

Of  a By-law  of  a Munici- 
pality.]— See  Negligence,  2. 

See  Defamation,  1. — Drain- 
age, 4. — Municipal  Election. 


EXAMINATION 

Of  Plaintiff,  Resident  Ab- 
road.]— See  Discovery,  1. 

Of  Party,  after  Abortive 
First  Trial  and  before  Second 
Trial.] — See  Discovery,  2. 

In  Action  for  Damages  for 
Maintenance.] — See  Evidence, 

2. 

EXECUTION. 

See  Chose  in  Action — In- 
terpleader, 3 — Mortgage,  2. 


EXTRATERRITORIALITY. 

See  Constitutional  Law. 


FACTORIES  ACT. 

See  Master  and  Servant,  I. 


FARM  CROSSING. 

See  Railways,  6, 


FARMER’S  SON. 

See  Drainage,  4. 


FIRE. 

Railways — Negligence-  Onus 
of  Proof.] — In  an  action  against 
a railway  company,  carrying  on 
business  under  legislative  sanc- 
tion, to  recover  damages  result- 
ing from  a fire  alleged  to  have 
been  caused  by  a spark  from 
an  engine,  the  plaintiff  must,  in 
addition  to  giving  evidence  from 
which  it  may  reasonably  be  in- 
ferred that  the  fire  was  caused 
as  alleged,  also  give  some  evi- 
dence of  negligence  on  the  part 
of  the  defendants,  e.g.,  in  the 
construction  or  management,  or 
want  .of  repair,  of  the  engine, 
and  the  onus  is  not  upon  the 
defendants  to  prove  that  they 
have  adopted  and  used  with  due 
care  reasonable  contrivances  to 
avoid  the  dangler  of  hre. 

Judgment  of  Armour,  C.J., 
reversed.  Oatman  v.  Michigan 
Central  Railway  Co.,  145. 

See  Railways,  9 — Sale  of 
Goods,  2. 
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FIXTURES. 

Mortgages — Moulding  Pat- 
terns — Plant  ” — Temporary 
Severance.] — The  plaintiff  was 
the  mortgagee  of  a factory  and 
land  under  a mortgage  contain- 
ing the  following  clause  : “ to- 
gether with  all  the  plant  and 
machinery  at  present  in  use  in 
the  said  factory  situate  upon 
the  said  lands,  which  said  plant 
and  machinery  are,  and  are 
hereby  declared  to  be,  part  and 
parcel  of  the  real  estate  ” : — 

Held,  that  moulding  patterns, 
which  were  necessary  to  the 
carrying  on  of  the  business, 
were  part  of  the  “ plant  ” and 
that  although  some  of  them  at 
the  time  of  the  execution  of  the 
mortgage  were,  for  business  pur- 
poses of  the  factory,  temporarily 
in  use  at  other  places,  they  were 
by  the  terms  of  the  mortgage 
made  parcel  of  the  realty,  and 
the  plaintiff  was  entitled  to  re- 
cover their  value  from  the  mort- 
gagor and  a purchaser  from  him 
with  notice  of  the  mortgage. 

The  Canada  Permanent  Loan 
and  Savings  Co.  v.  The  Traders 
Bank  (1898),  29  O.R.  479,  fol- 
lowed. McCosJi  V.  Barton  et  el., 
229. 


FOREIGN  JUDGMENT. 

See  Constitutional  Law. 


FOREIGNER. 

Succession  Duty  on  Estate  of.] 
— See  Revenue,  2. 


FRAUD. 

See  Discovery,  3. 

FRIENDLY  SOCIETY. 

See  Life  Insurance,  1. 

GIFT. 

Donatio  Mortis  Causa — 
Mortgage.] — The  holder  of  two 
mortgages,  while  very  ill  and 
about  to  start  on  a journey  for 
the  benefit  of  his  health,  handed 
the  mortgages  and  some  title 
deeds  to  the  defendant,  telling 
her  that  they  were  for  her  and 
that  he  would  execute  an  assign- 
ment of  them  to  her  if  ‘one  were 
prepared  and  sent  to  him.  The 
mortgagee  died  two  months 
later,  no  assignment  having 
been  executed  by  him,  and  one 
of  the  mortgages  having  been 
partially  discharged  by  him 

Held,  that  there  had  not  been 
a donatio  mortis  causa  of  the 
mortgages,  but  merely  an  in- 
complete and  ineffective  gift 
inter  vivos,  and  that  the  mort- 
gages formed  part  of  the  mort- 
gagee’s estate. 

Judgment  of  Meredith,  C.J., 
affirmed.  Ward  v.  Bradley,  118. 


HABEAS  CORPUS. 

Adjournment  — Expenses  — 
Costs — Discretion — Leave  to 
Appeal.] — When  the  officer  or 
other  person  to  whom  a writ  of 
habeas  corpus  is  directed  has 
obeyed  it  by  bringing  up  the 
body  and  making  his  return,  the 


I] 


INDEX. 


687 


Judge  or  Court  may  make  an 
order  for  payment  by  the  appli- 
cant of  the  expenses  of  such 
officer  or  person. 

Dodd's  case  (1857),  2 DeG.  & 
J.  510,  followed. 

The  costs  of  proceedings  by 
habeas  corpus  are  governed  by 
sec.  119  of  the  Judicature  Act, 
R.S.O.  1897  ch.  51,  and  are 
therefore  in  the  discretion  of 
the  Court  or  Judge. 

Regina  y.  Jones,  [1894]  2 Q.B. 
382,  followed. 

Where,  in  obedience  to  a 
habeas  corpus,  the  person  to 
whom  it  was  directed  produced 
the  body  of  an  infant  before  a 
‘Judge  in  Chambers,  and  filed 
certain  affidavits  in  answer  to 
the  writ,  making  his  return 
thereto,  and  the  applicant  there- 
upon applied  for  an  enlargement, 
which  the  Judge  granted  upon 
condition  of  the  applicant  pay- 
ing to  the  respondent  a sum  for 
counsel  fee  and  expenses,  and 
the  applicant  appealed  from  the 
order  embodying  such  condition 
to  a Divisional  Court,  which 
dismissed  the  appeal,  giving  the 
applicant  leave,  however,  to  have 
her  original  application  heard 
upon  payment  of  the  sum 
already  ordered  to  be  paid  and 
. a further  sum,  the  Court  of 
Appeal  refused  the  applicant 
leave  to  appeal  from  the  order 
of  the  Divisional  Court.  Re 
Weatherall,  542. 


HIGHWAY. 

Permission  to  Graze  on,  not 
Ultra  Vires  of  a Municipal 


Corporation.]  — See  Municipal 
Corporations,  1. 

Closing  of  Road.] — See  Muni- 
cipal Corporations,  4. 

Warning  by  a Train  on 
Crossing.] — See  Railways,  7 — 

See  Negligence,  2. 


HOSPITAL. 

For  Consumptives,  not  within 
sec.  72  of  the  Public  Hecdth  Act,, 
R.S.O.  1897  ch.  2 f 8.]— See 
Nuisance. 

INFANT. 

See  Bond. 


INSURANCE. 

See  Accident  Insurance  — 
Life  Insurance,  1,  2. 

INTEREST. 

See  Bond. 


INTERPLEADER. 

1.  Shares  — Certificate  and 
Transfer — Claim  for  Damages 
— Parties  out  of  Jurisdiction 
— Laches  — Collusion.]  — A 
transfer  of  certain  shares  in  a 
company  was  executed  by  the- 
holder  of  the  shares  in  favour 
of  her  brother-in-law  on  the 
29th  September,  1900,  and 
application  to  the  compaiu^  was- 
at  once  made  b}^  tlie  transferee 
for  a certificate,  but  he  did  not 
receive  one,  and  on  the  25tlu 
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October  he  was  informed  by  the 
company  that  his  transferor  had 
set  up  a claim  that  the  transfer 
was  procured  by  fraud.  On  the 
19th  November  the  transferor 
brought  an  action  against  the 
company  and  the  transferee  to 
restrain  the  company  from  trans- 
ferring the  shares,  for  a declara- 
tion that  the  shares  belonged  to 
the  plaintiff,  and  to  set  aside  the 
transfer  executed  by  her.  On 
the  23rd  November  the  trans- 
feree began  an  action  against 
the  company  to  compel  the  de- 
livery of  a certificate  or  for 
damages  equal  to  the  value  of 
the  shares,  and  for  a mandatory 
injunction.  On  the  28th  Novem- 
ber the  company  applied  for  an 
interpleader  order.  Pending  the 
application  the  transferee  dis- 
continued his  action,  and  assert- 
ed his  claim  against  the  trans- 
feror and  thfe  company  as  a 
counterclaim  in  the  action 
brought  by  the  former  : — 

Held,  that  the  company  were 
entitled  to  relief  by  way  of 
interpleader,  nothwithstanding 
the  claim  against  them  for 
damages  made  by  one  of  the 
claimants. 

Held,  also,  that,  although  both 
claimants  were  out  of  the  Pro- 
vince, and  the  company’s  head 
office  was  also  outside  of  the 
Province,  there  was  jurisdiction 
to  make  an  interpleader  order, 
the  claimants  themselves  having 
brought  the  company  into  the 
jurisdiction,  and  the  documents 
being  within  the  jurisdiction. 

Held,  also,  that  the  laches  of 
the  company  had  not  been  so 
great  as  to  disentitle  them  to  the 


relief  claimed,  and  the  charge  of 
collusion  between  the  company 
and  the  transferor  was  not  sus- 
tained. 

Held,  also,  that  the  transferee 
was  entitled  to  have  preserved 
to  him  any  claim  he  might  have 
for  damages  against  the  com- 
pany. Re  Underfeed  Stoker 
Company  of  America  et  al.,  42. 

2.  Security  for  Goods — Sole 
Bond  of  Chartered  Bank] — The 
sole  bond  of  a chartered  bank, 
the  claimant  of  the  sfoods  in 
question  in  an  interpleader,  ap- 
proved of  by  the  proper  officer 
of  the  Court,  is  sufficient  security 
for  the  forthcoming  of  the  goods  ; • 
it  is  not  necessary  to  procure 
sureties,  nor  to  give  proof  by 
affidavit  of  the  responsibility  of 
the  bank.  Ontario  Bank  v. 
Merchants  Bank  of  Halifax, 
235. 

3.  Practice  — Issue  — Party 
Plaintiff — Sheriff  Remaining 
in  Possession — Place  of  Trial — 
Security  for  Costs  — Execution 
Creditor — Insolvency.] — Where 
the  claimant  is  in  possession  of 
the  goods  at  the  time  of  seizure, 
the  execution  creditor  is  made 
plaintiff  in  the  interpleader  issue 
directed  on  the  sheriff’s  applica- 
tion. And  this  rule  applies 
where  the  claimant  is  the  wife 
of  the  execution  debtor,  and  the 
goods  are  seized  upon  the  pre- 
mises in  which  a business  is 
carried  on  by  her  in  which  she 
is  assisted  by  him,  but  in  which 
he  has  no  interest. 

Where  the  goods  seized  were 
manufactured  materials,  the  pro- 
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duct  of  a going  concern,  a direc- 
tion in  the  interpleader  order 
that  the  sheriff  should  continue 
in  possession  until  the  final  dis- 
position of  the  issue,  was  upheld 
against  the  contention  of  the 
execution  creditor  that  the 
sheriff  should  he  directed  to  sell 
the  goods,  or  the  claimant  to  pay 
into  Court  or  give  security  for 
the  appraised  value. 

An  interpleader  issue  should 
ordinarily  be  tried  in  the  county 
where  the  goods  are  seized,  but 
where  the  sheriff  is  to  remain 
in  possession  of  the  goods  of  a 
going  concern,  a speedy  trial  is 
so  important  that  for  the  pur- 
pose of  securing  it,  the  issue 
may  be  sent  to  another  county, 
having  regard  to  considerations 
of  expense  and  convenience. 

Under  the  discretionary  pow- 
ers given  by  Rule  1122,  the 
execution  creditor,  being  in  in- 
solvent circumstances,  may  be 
ordered  to  give  security  for  the 
sheriff’s  costs.  Farley  v.  Ped- 
lar, 570. 


JUDGE. 

Effect  of  Death  of,  where 
Action  Tried  and  Judgment 
Reserved. — See  Trial. 

JUDGMENT. 

See  Summary  Judgment  — 
Vendor  and  Purchaser. 


JUDICATURE  ACT. 

(R.S.O.  m07,  c.  51.) 

Sec.  57,  sub-sec.  12.]  — See 
Mortgage,  7. 


Sec.  58,  sub-sec.  9.] — See  Re- 
ceiver, 1. 


JURISDICTION. 

Service  out  of.]—See  Writ  of 
Summons,  2. 

See  Discovery,  1 — Division 
Courts,  1 — Interpleader,  1 — 
Landlord  and  Tenant,  2 — Re- 
ceiver, 1. 


LANDLORD  AND  TENANT. 

1.  Company — Assignments 
and  Preferences — Forfeiture — 
Waiver — Estoppel  — Covenant 
— Sub- Lease.] — The  lessors  to  a 
company  in  a lease  containing 
the  usual  provision  as  to  forfei- 
ture in  the  event  of  an  assign- 
ment  for  the  benefit  of  creditors 
by  the  lessees,  held  all  the  shares 
in  the  company  except  three. 
The  company  made  an  assign- 
ment under  the  Act,  one  lessor 
moving,  and  the  other  second- 
ing, the  resolution  authorizing 
this  to  be  done,  and  both  execut- 
ing the  assignment  as  assenting 
creditors : — 

Held,  per  Armour,  C.J.O.,  and 
Maclennan,  J.A.,  that  the  lessors 
were  estopped,  under  these  cir- 
cumstances, from  taking  ad- 
vantage of  the  forfeiture  clause, 
and  per  Curiam,  that  upon  the 
evidence,  they  had  waived  the 
right  to  forfeit  if  it  had  accrued. 

When  the  owner  of  the  rever- 
sion accepts  a surrender  of  a 
lease,  he  becomes  liable  upon  all 
such  covenants  in  a sub-lease  as 
concern  the  demised  premises ; 
in  this  case  a covenant  by  the 
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lessees  to  supply  the  sub-lessees 
with  heat  and  power. 

Judgment  of  Meredith,  J., 
reversed.  Littlejohn  v.  Soper, 

172. 

2.  Assignment  for  Creditors 
— Acceleration  Clause — Forfei- 
ture — A ssignee’s  Election  — 
R.S.O.  1897,  eh:  170,  sec.  3f— 
Payment  of  Rent — Further  Rent 
— Payment  under  Protest  — 
Division  Court  Jurisdiction.'] 
— The  effect  of  section  34  R.S.O. 
1897,  ch.  170,  “The  Landlord 
and  Tenant’s  Act,”  is  to  place 
the  assignee,  who  has  elected  by 
notice  in  writing  under  his  hand 
to  retain  the  premises  occupied 
by  the  assignor  at  the  time  of 
the  assignment  for  the  unex- 
pired term  of  the  lease  under 
which  said  premises  were  held, 
in  the  same  position  as  respects 
the  lease,  as  the  assignor  would 
have  been  in  had  the  assignment 
not  been  made ; the  landlord  in 
such  cases  being  entitled  to  the 
full  amount  of  the  rent  reserved 
by  the  lease,  but  to*  nothing 
more : and  where  accelerated 
rent  due  for  the  unexpired  term 
of  a lease  containing  the  usual 
forfeiture  clause  on  an  assign- 
ment for  the  benefit  of  creditors 
being  made  by  the  lessor,  had 
been  paid  by  his  assignee  for 
creditors,  who  had  elected  to 
retain  the  premises  to  the  end 
of  the  term  he  was  held  entitled 
to  recover  back  a further  sum 
for  rent  of  the  premises  for  a 
portion  of  the  same  period, 
which  he  had  paid  on  demand 
of  the  landlord,  under  protest, 
to  avoid  distress. 


[voL. 

Rent  payable  under  a lease  of 
land  is  an  incorporeal  heredita- 
ment, and  where  the  right  or 
title  to  it  comes  in  question,  a 
division  court  has  no  jurisdiction 
in  an»action  to  recover  it.  Ken- 
nedy V.  MacDonell,  250. 

See  Mortgage,  3 — Negli- 
gence, 1. 


LEASE. 

Surrender  of,  to  owner  of 
Reversion,  Liability  on  Coven- 
ants under  sub-lease.]  — See 
Landlord  and  Tenant,  1. 


LEGACY. 

Evidence  Admissible  to  shew 
Ademption  of  Legacy.] — See 
Will,  3. 

See  Will,  4. 


LIBEL. 

See  Defamation,  1,  2,  3. 

LICENSE. 

See  Negligence,  1. 


LIFE  INSURANCE. 

1.  Foreign  Benefit  Society — 
Registration  as  Friendly  So- 
ciety — Certificate — Beneficiary 
— Change  by  Will — Contract  of 
Insurance — Rules  of  Society — 
Conflict  with  Ontario  Insur- 
ance Act.] — “The  Catholic  Or- 
der of  Foresters”  were  incor- 
porated in  the  State  of  Illinois 
and  had  branches  in  Ontario, 
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and  in  1892  became  registered 
as  a friendly  society  in  Ontario 
under  the  provisions  of  the  In- 
surance Corporations  Act,  1892, 
and  had  since  kept  their  registry 
in  force  as  a friendly  society, 
and  had  not  at  any  time  been 
registered  as  an  insurance  com- 
pany. 

A member  of  one  of  the  On- 
tario branches  was  the  holder  of 
a certificate  of  the  society 
whereby  they  promised  to  pay 
to  the  defendant,  a brother  of 
the  holder,  $1,000,  upon  satis- 
factory proof  of  his  death.  The 
holder  was  resident  in  Ontario ; 
the  application  for  the  certificate 
was  made  in  Ontario ; and  the 
certificate  was  delivered  in  On- 
tario. 

The  holder  made  a will  where- 
by he  bequeathed  the  certificate 
to  the  wife  of  one  of  the  plain- 
tiffs, naming  the  plaintiffs  ex- 
ecutors : — 

Held,  that  the  Order  were 
legally  entitled  to  do  business  in 
Ontario  ; that  the  certificate  in 
question  was  a “ contract  of  in- 
surance ” within  the  meaning  of 
the  Ontario  Insurance  Act, 
R.S.O.  1897,  ch.  203;  that  the 
rules  of  the  Order,  so  far  as  they 
were  inconsistent  with  the  pro- 
visions of  the  Act,  were  modified 
and  controlled  by  such  provi- 
sions; and  therefore  the  benefits 
of  the  certificate  passed  by 
virtue  of  the  will  to  the  legatee, 
although  the  rules  of  the  Order 
provided  that  no  will  should  be 
permitted  to  control. 

In  re  Harrison  (1900),  31 
O.K.  314,  followed.  Gillie  et  al 
V.  Young,  368. 


2.  Change  of  Beneficiary — 
Will—R.S.O.  1897,  ch.  WS,  secs. 
151,  160.'] — When  a policy  of 
insurance  is  payable  to  a bene- 
ficiary for  value,  not  so  named 
on  the  face  of  the  policy,  who  is 
also  one  of  the  preferred  class  of 
beneficiaries,  the  assured  cannot 
by  his  will  transfer  the  benefit 
of  the  insurance  to  another  bene- 
ficiary of  the  preferred  class. 
Such  a case  is  governed  by  sec- 
tion 151,  and  does  not  fall  with- 
in section  160,  of  the  Insurance 
Act,  R.S.O.  1897,  ch.  203. 
Judgment  of  Meredith,  J.,  32 

0. R.  206,  reversed.  Book  v. 
Book,  86. 

Proof  of  Claim  against  Com- 
pany in  Liquidation  on  Un- 
matured Policy. ]-See  Company, 

1. 

Winding  up  of  Company.] — 
See  Company,  1. 


LIMITATION  OF  ACTIONS. 

1.  Acknowledgment  in  Writ- 
ing—Agent— Power  of  Attorney.] 
— A power  of  attorney  from  the 
executor,  resident  out  of  the 
jurisdiction,  of  a deceased  maker 
of  a promissory  note  to  the  sur- 
viving maker,  within  the  juris- 
diction, “ to  do  all  things  which 
may  be  l.egally  requisite  for  the 
due  proving  and  carrying  out  of 
the  provisions  ” of  the  will, 
which,  among:  other  thino's, 

directs*  the  payment  of  the  tes- 
tator’s debts,  does  not  authorize 
the  surviving  maker  to  bind  the 
estate  by  an  acknowledgment  of 
a debt  of  which  the  executor 
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knows  nothing,  and  which  is 
barred  at  the  time. 

A letter  from  the  executor  of 
one  maker  of  a note  to  the 
holder  thereof,  advising  the 
holder  to  look  to  the  surviving 
maker  for  payment,  as  he  is  now 
doing  well,  is  not  a sufficient 
acknowledgment. 

A direct  acknowledgment  of 
the  debt  in  a letter  by  the 
executor  of  one  maker  of  a note 
to  the  surviving  maker  is  of  no 
avail  to  the  holder. 

Judgment  of  Boyd,  C.,  31 
O.R.,  573,  affirmed. — King  v. 
Rogers,  69. 

2.  Possession^] — The  acts  re- 
lied on  in  support  of  a claim  to 
title  by  possession  were  that  the 
claimant  had  sold  the  timber  off 
the  land  in  question  ; had  after- 
wards cleared  it,  and  had  sowed 
and  harvested  one  crop  of 
wheat ; had  then  for  some  years 
taken  hay  from  it  ; and  had 
then  used  it  as  pasture  land. 
The  land  was  not  wholly  en- 
closed, one  end  being  bounded 
by  a marsh,  and  through  this 
marsh  cattle  could  and  did  stray 
into  it : — 

Held,  that  there  had  not  been 
such  possession  as  is  necessary 
to  bar  the  right  of  the  true 
owner. 

Judgment  of  MacMahon,  J., 
affirmed.  McIntyre  v.  Thomp- 
son, 163. 

See  Easement. 


LUNATIC. 

Death  of — Confirmation  of 
Report  — Discharge  of  ^ Com- 


mittee.]— Before  the  confirma- 
tion of  the  Master’s  report 
appointing  a committee  of  the 
person  and  estate  of  a lunatic 
and  propounding  a scheme  for 
her  maintenance,  the  lunatic 
died; — 

Held,  notwithstandino^  the 
death,  that  an  order  should  be 
made  (the  executors  of  the 
deceased  consenting)  confirming 
the  report  and  for  the  discharge 
of  the  committee  and  the  sur- 
render of  his  bond. — Re  Garner, 
405. 

MAINTENANCE. 

See  Evidence,  2. 


MALICE. 

See  Defamation,  3. 


MANDAMUS. 

Division  Court  — Jurisdic- 
tion — Evidence  — Nonsuit — 
Appeal  — Termination  of  Ac- 
tion.] — - The  plaintiff  claimed 
$212  for  wages,  and  gave  credit 
for  payments  thereon,  suing  for 
a balance  of  $58.  The  defen- 
dant, by  counterclaim,  alleged  a 
large  account  of  $744.58,  and 
claimed  a balance  in  his  favour 
of  more  than  $100.  The  Judge 
entered  a nonsuit  after  hearing 
the  evidence  of  one  witness, 
who  disclosed  the  nature  of  the 
account : — 

Held,  that  the  Judge  at  the 
trial  having  found  that  the  evi- 
dence given  shewed  that  the 
case  was  beyond  the  jurisdiction 
of  a division  court,  and  ruled 
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that  further  evidence  should  not 
be  given,  and  the  plaintiff  hav- 
ing submitted  to  this,  and  a 
judgment  of  nonsuit  with  costs 
having  been  entered,  and  the 
plaintiff  having  moved  to  set 
aside  the  nonsuit  and  for  a new 
trial,  which  was  refused,  *an 
application  for  a mandamus  did 
not  lie. 

Regina  v.  Judge  of  South- 
ampton County  Court  (1891), 
65  L.T.N.S.  320,  distinguished. 

That  the  plaintiff  had  no  right 
of  appeal  in  this  case  under  the 
Division  Courts  Act,  might  be  a 
defect  of  legislation,  but  it  did 
not  enlarge  the  remedy  by  man- 
damus.— Re  Ratcliff e v.  Crescent 
Mill  and  Timber  Co.,  331. 


MARRIAGE. 

Condition  as  to.]— See  Will, 

2. 


MASTER  AND  SERVANT. 

1.  Injury  to  Servant — 
‘'Young  Girl” — Machinery — - 
Factories  Act,  R.S.O.  eh.  266, 
sec.  If  {3) — Breach  of — Negli- 
gence— Necessity  for  Proving.] 
— The  plaintiff,  a girl  fifteen 
years  old,  was  employed  by  the 
defendant  in  his  factory,  her 
work  bein^  to  feed  and  run  a 
machine  for  stamping  card- 
board. In  removing  the  stamped 
and  putting  in  the  unstamped 
material  it  was  necessary  for 
her  to  place  her  hands  for  an 
instant  between  the  stationary 
and  the  moving  parts  of  the 
machine.  Her  left  hand  was 
one  day  caught  between  the 

45 — VOL.  I.  O.L.  K. 


two  plates  at  the  top  of  the 
machine  on  the  right  hand  side, 
and  so  badly  crushed  that  it 
was  necessary  to  amputate  it. 
She  was  unable  at  the  trial  to 
state  how  her  hand  came  to  be 
in  the  position  in  which  it  was 
when  it  was  caught,  nor  to  give 
any  explanation  whatever  of 
the  accident,  and  no  one  saw  it 
happen : — 

Held,  that,  assuming  that  the 
employment  of  the  plaintiff 
upon  this  machine  was  a breach 
of  the  Factories  Act,  R.S.O.  1897 
ch.  256,  sec.  14  (3),  the  defen- 
dant was  not  liable  to  the  plain- 
tiff unless  it  could  be  shewn 
that  he  was  guilty  or  negligent 
in  some  respect  directly  con- 
nected with  and  which  caused 
the  accident. 

Roberts  v.  Taylor  (1899),  31 
O.R.  10,  followed. 

Groves  v.  Wimborne,  [1898]  2 
Q.B.  402,  distinguished.  Fahey 
et  al.  V.  JephcoU,  18. 

2.  Share  of  Profits  of  Busi- 
ness— Sale  of  Business.]  — The 
plaintiff  and  the  defendant  en- 
tered into  a contract  of  hirino- 

o 

and  service,  which  was  to  con- 
tinue for  a year  unless  the  plain- 
tiff’s business  was  disposed  of 
before  that  time,  and  the  defen- 
dant was  to  be  paid  a certain 
sum  each  week,  and  also,  at  the 
end  of  the  year,  a percentage  of 
the  net  profits  of  the  business: — 

Held,  that  the  sale  of  the 
business  before  the  expiration 
of  the  year' did  not  deprive  the 
defendant  of  Ins  right  to  tlie 
percentage  of  the  net  profits  up 
that  time,  but  tliat  lie  had  no 
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interest  in  the  assets  of  the 
business  and  therefore  no  right 
to  a percentage  of  the  profits 
made  by  the  plaintifi*  on  the 
sale  of  the  assets. 

Judgment  of  Meredith,  J., 
reversed,  Maclennan,  J.A.,  dis- 
senting. Sims  V.  Harris,  445. 

3.  Worhmeris  Compensation 
for  Injuries  Act  — Dangerous 
Mad  cine — Absence  of  Guard — 
Contributory  Negligence — Fac- 
tories Act.'] — The  plaintiff  was 
employed  by  the  defendant  to 
"‘edge”  boards  at  a machine 
known  as  a jointer,  which  con- 
sisted of  two  revolving  knives 
about  sixteen  inches  wide  driven 
by  steam  power  set  in  and  pro- 
jecting slightly  above  the  sur- 
face of  an  iron  table  about  three 
feet  high  and  eight  feet  long. 
The  knives  were  not  guarded, 
and  it  was  proved  that  a guard 
could  have  been  used ; that 
without  one  the  machine  was 
dangerous ; and  that  the  defen- 
dants’ foreman  knew  this.  The 
workman  as  he  edged  each  board 
stood  it  on  end  against  the  table 
at  his  left  hand  for  removal  by 
other  workmen.  One  of  the 
boards,  owing  either  to  the  vi- 
bration of  the  machinery,  or  to 
a knock  given  to  it  by  another 
workman,  fell  upon  the  plain- 
tiff*’s  arm  and  forced  his  hand 
upon  the  knives,  and  he  was 
seriously  injured: — 

Held,  that  the  absence  of  a 
guard  was  a defect  in  the 
macliine ; tluit  the  foreman’s 
knowledge  of  tliis  defect  and 
failure  to  remedy  it  constituted 
neolio-ence  for  which  the  defen- 


dants were  liable;  that  the  ab- 
sence of  the  guard  and  not  the 
placing  of  the  board  against  the 
table  was  the  proximate  cause 
of  the  accident;  and  therefore 
that  the  plaintiff*  was  entitled 
to  damages. 

Judgment  of  MacMahon,  J., 
affirmed.  Godwin  v.  Newcombe, 
525. 


MISDIRECTION. 

See  Defamation,  1. 


MORTGAGE. 

1.  Power  of  Sale — Notice  of 
Exercising — Sufficiency — Ser- 
vice— Persons  Entitled  to  Notice 
— ■ Agent  — Registration  of 
Notice — Statutes.] — In  an  action 
brought  by  the  purchaser  on  a 
contract  for  the  sale  and  pur- 
chase of  land  there  was  a decree 
for  specific  performance  and  a 
reference  as  to  title,  upon  which 
it  appeared  that  the  vendor  was 
professing  .to  sell  under  the 
power  of  sale  contained  in  a 
mortgagee. 

The  notice  of  sale  was  ad- 
dressed to  the  mortgagor,  then 
resident  abroad,  G.  A.  M.  (as  his 
agent),  E.  M.  and  W.  M.,  J.  M. 
and  J.  A.,  and  said:  “I,  C.  W., 
hereby  give  you  notice,”  etc.  It 
was  dated  and  signed  by  the 
solicitor  for  the  mortgagee: — 

Held,  that  on  its  face  it  was 
a sufficient  notice. 

It  was  shewn  that  G.  A.  M. 
was  acting  generally  as  agent  of 
the  mortgagor  in  respect  of  the 
mortgaged  lands  and  other 
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matters.  The  agent  accepted 
service  for  the  mortgagor,  saying 
in  his  acceptance  that  he  was 
the  mortgagor’s  agent  in  Canada 
for  the  mortgaged  property. 
This  notice  was  forwarded  by 
the  .agent  to  the  mortgagor  and 
received  by  him  in  due  time, 
and  he  never  made  any  obj  ection 
to  it  or  to  the  service: — 

Held,  that  the  service  was 
effective. 

J.  M.  and  J.  A.  were  subse- 
quent mortgagees  who  had  as- 
signed their  mortgagesto  G.A.M., 
who  accepted  service  of  the 
notice  for  them,  saying  in  his 
acceptance  that  he  was  the  as- 
signee of  their  mortgages.  The 
assignment  to  him ' was  not  reg- 
istered : — 

Held,  that  J.  M.  and  J.  A. 
were  ngt  entitled  to  notice. 

The  notice  was  not  served 
upon  E.  M.  and  W.  M.,  but  the 
evidence  shewed  that  their  mort- 
gage was  paid  and  satisfied  : — 

Held,  that  they  were  not  en- 
titled to  notice. 

Held,  also,  that  the  notice  was 
a good  notice  to  G.  A.  M.  in  re- 
spect of  all  claims  that  he  might 
have  or  profess  to  have  in  the 
matter. 

Held,  lastly,  that,  owing  to 
the  provisions  of  sec.  8 of  63  Viet, 
ch.  19  (O.),  the  provisions  of  sub- 
sec. 5 of  sec.  6 of  62  Viet.  (2)  ch. 
16  (O.),  providing  for  registra- 
tion of  notice  of  sale,  did  not 
apply  to  this  case;  here  the  sale 
was  “effected”  prior  to  the  1st 
January,  1900,  and  tlie  convey- 
ance when  drawn  would  be  “in 
pursuance”  of  that  sale.  Fen-  \ 
wick  V.  Whit'wam  et  (d,  2-1. 


2.  Sale  — Execution  — En - 
cumbrancers — Collateral  Secur- 
ityi]  — Execution  creditors, 
though  they  probably  cannot 
sell  under  their  writs  the  interest 
of  their  execution  debtor  in  land 
subject  to  more  than  one  mort- 
gage made  by  him,  are,  never- 
theless, encumbrancers  upon  that 
interest,  and  upon  the  proceeds 
thereof  in  the  event  of  a sale  of 
the  land  by  a mortgagee,  and 
entitled  to  payment  thereout 
according  to  priority. 

A mortgagee  who  sells  the 
land  and  pays  off'  an  encum- 
brancer who  holds,  to  his  know- 
ledge, collateral  security,  must 
take  over  that  collateral  security 
for  the  benefit  of  subsequent  en- 
cumbrancers, including  execut- 
ion creditors,  and  is  liable  to 
them  for  the  value  thereof  if  he 
fails  to  do  so. 

Judgment  of  a Divisional 
Court,  31  O.R.  552,  affirmed, 
OsLER,  and  Maclennan,  JJ.A., 
dissenting.  Glover  v.  Southern 
Loan  and  Savings  Company ,o^ . 

3.  Creation  of  Tenancy  — 
Special  Clause — Covenant  for 
Quiet  Enjoyment— Rep  ugnancy 
Tenancy  at  Will  — Right  to 
Distrain  — Assignment  of 
Equity  of  Redemption — Assent 
of  Mortgagees — Liahility  of  As- 
signee for  Rent — Sede  of  Distress 
— Absence  of  Aq)q)raisement — 
Damages.] — A mortgage  made 
by  the  plaintiff' to  the  defendants 
secured  $36,000  and  interest  at 

j five  per  cent.,  payable  by  instal- 
I ments,  tliis  rate  of  interest  to 
j be  paid  both  before  and  after 
I maturity.  It  had  tlie  usual 
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statutory  covenants,  and  this 
special  provision: — Provided 
that  in  default  of  the  payment  of 
the  interest  hereby  secured  the 
principal  shall  become  payable. 
Provided  that  until  default  of 
payment  the  mortgagor  shall 
have  quiet  possession  of  the  said 
lands.  Provided  that  so  long  as 
the  mortgagor  his  heirs  executors 
administrators  or  assigns  shall 
remain. in  possession  of  the  said 
lands  then  he  or  they  shall  hold 
the  same  by  tenancy  at  will 
under  the  said  mortgagees  their 
successors  or  assigns  at  an  annual 
rent  equal  to  the  said  yearly 
interest  and  payable  at  the  times 
set  forth  for  the  payment  of  the 
said  interest  any  such  rent 
collected  to  be  applied  towards 
satisfaction  of  said  interest  and 
that  if  the  tenancy  be  determined 
at  any  time  the  rent  accrued  up 
to  that  period  shall  be  payable 
forthwith  for  the  purpose  of  en- 
forcing remedies  for  the  collect- 
ion thereof.”  This  formed  one 
sentence  in  the  mortgage,  and 
had  no  stop's  throughout: — 

Held,  that  it  contained  no  re- 
pugnancy or  inconsistency. 

Trust  and  Loan  Co.  v.  Law- 
rason  (1882),  10  S.C.R.  679, 
distinguished. 

The  mortgagor,  remaining  in 
possession  upon  the  execution 
of  the  mortgage,  had  the  right, 
under  the  provision  for  quiet 
possession  until  default,  to  enjoy 
the  premises,  but  for  no  deter- 
minate period,  and  his  tenancy 
thereunder  was  a tenancy  at  will, 
and  such  provision  was,  there- 
fore, not  inconsistent  with  an 


express  tenancy  at  will  at  a half- 
yearly  rent. 

There  being  a tenancy  at  will 
at  a fixed  rent,  there  was,  as  in- 
cident to  it,  the  right  to  distrain, 
and  the  covenant  for  quiet  en- 
joyment must  be  read  as  subject 
to  such  ri^ht. 

Doe  d Dixie  v.  Davies  (1851), 
7 Ex.  89,  followed. 

After  the  mortgagor  had  made 
default,  his  continuance  in 
possession  was  still  as  tenant  at 
will. 

After  default,  the  mortgagor, 
at  the  instance  of  the  mortgagees, 
assigned  his  equity  of  redemp- 
tion to  his  wife,  and  she  took 
possession  and  agreed  to  apply 
the  proceeds  of  the  land  to  the 
payment  of  the  mortgage: — 

Held,  that  this  operated  as  a 
new  tenancy  at  will  with  the 
wife,  who  became  liable  for  the 
payment  of  the  rent  as  the  assign 
of  her  husband  with  the  assent 
of  the  mortgagees,  and  her  goods 
were  therefore  distrainable  for 
rent.  So  the  goods  of  the  hus- 
band might  also  be  distrained, 
as  it  was  a case  of  real  tenancy. 

Held,  however,  that  the  de- 
fendants were  liable  for  selling 
the  distress  without  appraise- 
ment or  valuation ; and  the  mea- 
sure of  damages  was  the  real 
value  of  what  was  sold,  minus 
the  rent  due.  Pegg  et  ux.  v.  Su- 
preme Court  of  the  Independent 
Order  of  Foresters  et  al,  97. 

4.  Po'wer  of  Sale — Pay  inert 
of  Arrears— kS.0. 1897,ck.  116, 
sched.  R,  cl.  16 — Acceleration.'] 
— Tlie  effect  of  the  accelaration 
clause  No.  16  schedule  B of  the 
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Act  Respecting  Short  Forms  of 
Mortgages,  R.S.O.  1897,  ch.  126, 
which  provides  relief  from  the 
consequences  of  non-payment  of 
moneys  not  payable  by  reason  of 
lapse  of  time  is  to  give  a right 
in  every  case  to  the  mortgagor, 
his  heirs  and  assigns,  to  pay  all 
arrears  and  lawful  charges,  and 
the  mortgagee  has  then  no  right 
to  take  further  proceedings,  ex- 
cept where  a judgment  has  been 
recovered. 

The  plaintiff  as  assignee  of  the 
mortgagor  was  held  entitled  to 
restrain  proceedings  under  the 
power  of  sale  in  the  mortgage 
upon  payment  of  arrears  of  in- 
terest and  costs,  the  principal  not 
being  due  except  under  the  above 
acceleration  clause. 

Robertson  v.  Hetherington 
(1888),  8 C.L.T.,  Occ.  N.  141, 
distinguished.  Todd  v.  Link- 
later,  103. 

5.  Action  for  Foreclosure — 
Parties — Irregularity — Appeal 
from  Report. ~\  — An  action  for 
foreclosure  and  possession  was 
begun  by  a mortgagee  against 
the  mortgagor  and  a tenant  of 
the  latter  in  possession.  The 
tenant  entered  an  appearance 
disputing  the  amount,  and  pend- 
inp;  the  action  the  morto;ap:or 

^ O o o 

dispossessed  her  by  other  means. 
Judgment  by  default  was  ob- 
tained by  the  plaintiff  against 
the  mortgagor,  without  taking 
any  notice  of  the  tenant : — 

Held,  that  this  was  irregular; 
the  action  should  have  been  dis- 
missed o!  discontinued  as  against 
her. 

Upon  the  reference  directed 


by  the  judgment  and  in  his 
report  the  Master  continued  the 
tenant  as  a defendant  by  original 
action,  and  also  added  her  as  a 
party  in  his  office  by  serving 
her  with  a notice  to  incum- 
brancers, although  she  was  not 
a subsequent  incumbrancer  : — 

Held,  that  her  name  should 
be  struck  out  both  as  an  orio^inal 
and  added  party,  upon  her 
appeal  from  the  report,  notwith- 
standing that  she  had  not  moved 
to  discharge  the  notice  served 
upon  her. 

Cowan  V.  Allen  (1896),  26 
S.C.R.  292,  followed.  McLaugh- 
lan  V.  Stewart  et  al.  295. 

6.  Rents  and  Profits  — Col- 
lateral Indebtedness  — Appro- 
priation of  Receipts.'] — A mort- 
gagee in  receipt  of  the  rents  and 
profits  of  mortgaged  premises 
from  time  to  time  sold  pfoods  to 
the  mortgagor,  and  the  latter 
upon  a settlement  of  accounts 
assented  to  the  receipts  being 
applied  first  in  payment  of  the 
account  for  goods  sold  : — 

Held,  that  an  encumbrancer 
whose  rights  accrued  after  the 
settlement  could  not  complain 
of  this,  and  was  not  entitled 
to  take  the  position  that  the 
rents  and  profits  necessarily  and 
irrevocably  reduced  the  mort- 
gage debt  as  they  were  received. 

Judgment  of  a Divisional 
Court  affirmed.  Mitchell  v. 
Saylor,  458. 

7.  Judgment  — Subsequent 
Settlement  — Failure  to  Carry 
0 ut  — A cco  ant  — Heiv  Da  y — 
Reference.] — A motion  by  the 
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plaintiff  in  a mortgage  action 
for  an  order  for  a new  day  and 
a new  account,  and  to  change 
the  relief  sought  from  sale  to 
foreclosure,  was  opposed  by  the 
defendant  upon  the  ground  of  a 
settlement  or  compromise  after 
judgment,  under  which  money 
had  been  paid  to  the  plaintiff*, 
the  mortgagee : — 

Held,  that  if  the  defendant 
mortgagor  had  made  default  in 
payments  according  to  the  agree- 
ment, the  unmodified  burden  of 
the  mortgage  existed  and  was 
enforceable.  Such  an  arrange- 
ment should  be  investigated  in 
the  Master’s  office,  and  not  by 
independent  litigation.  The 
matter  had  passed  into  judg- 
ment, and  the  only  contest  was 
as  to  how  much  was  due  and 
payable  in  respect  of  the  mort- 
gage, having  regard  to  the 
arrangement  manifested  in  the 
correspondence  and  dealings  sub- 
sequent to  the  Master’s  report. 
It  was  foreign  to  the  policy  of 
the  Judicature  Act  to  contem- 
plate new  litigation  in  such  a 
case  as  this:  sec.  57,  sub-sec.  12. 
McCollum  V.  Cast  on  et  al.,  240. 

Delivery  of,  ivithout  Assign- 
ment]— See  Gift. 


MUNICIPAL  COUNCIL. 

Powers  of,  as  to  Reference 
Rack.] — See  Drainage,  1. 

Duty  of,  in  Respect  to  Annual 
Estimates  of  Boards  of  Edu- 
cation and  Other  Public  School 
Trustees.] — See  PuRLic  Schools, 

2. 


MUNICIPAL  CORPORATIONS. 

1.  R.S.O.  1897  ch.  sec. 
5f6  {2)  — By-laiv  Permitting 
Cattle  to  Graze  on  Highways — 
Validity  of  — License  Fee  to 
Cover  Expenses  of  Tags,  etc. — 
Divisional  Court  — Rigid  of 
Appeal  to — R.S.O.  1897  ch.  51, 
sec.  75.] — A by-law  passed  by  a 
I township  council  under  sec.  546 
1(2),  R.S.O.  1897  ch.  223,  pro- 
I hibiting  the  running  at  large  of 
cattle,  horses,  sheep,  swine  or 
geese,  and  for  impounding  any 
animal  runnino^  at  laro-e,  was 
amended  by  a by-law  subse- 
quently passed,  whereby  milch 
cows,  heifers,  and  steers  under 
two  years,  were  permitted  to 
graze  on  the  public  highways  of 
the  township,  on  payment  of  an 
annual  fee  of  S2  for  each  animal, 
such  animal  to  have  securely 
fastened  thereon,  a tag  bearing 
a registered . number,  furnished 
by  the  clerk  at  the  township’s 
expense,  the  township  also  fur- 
nishing a book  to  contain  such 
registered  numbers,  all  moneys 
received  to  be  the  common  pro- 
perty of  the  townshiji.  The 
by-law  also  contained  a pro- 
vision for  the  appointment  of 
inspectors : — 

Held,  by  Rose,  J.,  and  by 
a Divisional  Court,  that  the 
amending  by-law  was  valid ; 
that  the  sum  named  as  a license 
fee  was  not  excessive  and  was 
merely  for  the  purpose  of  meet- 
ing the  expenses  of  carrying  out 
the  by-law,  and  not  for  raising 
a revenue ; and  that  the  per- 
mission to  graze  on  tlie  high- 
ways was  not  ultra  vires  of  the 
corporation. 
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Re  Fennell  and  Corporation 
of  Gaelph{ll^Qo),  24  U.C.R.  238, 
considered  and  distinguished. 

An  appeal  from  the  decision 
of  a Judge  in  Court  refusing  to 
quash  a by-law,  lies  either  to 
the  Divisional  Court  or  the 
Court  of  Appeal;  but  the  appel- 
lant must  elect  his  tribunal,  and 
can  have  only  one  appeal.  Ross 
V.  The  Corporation  of  the  Toivn- 
shi'p  of  East  Nissonri,  353. 

2.  Public  Dock  — Invitation 
to  Use — Loading  Goods  on — 
Collapse  — Liability  i]  — Under 
the  authority  conferred  by  sec. 
562  of  the  Municipal  Aut,  R.S.O. 
1897,  ch.  223,  a municipal  cor- 
poration built  a dock  on  the 
Detroit  river,  and  passed  a by- 
law providing  for  the  collection 
of  wharfage  fees  from  those 
using  the  dock,  one  item  of  the 
tariff  of  fees  being  for  loading  and 
unloading  bricks.  The  plaintiff 
unloaded  34,000  bricks  from  a 
vessel  upon  the  dock,  whereupon 
the  dock,  being  by  reason  of 
some  structural  defect  incapable 
of  sustaining  such  a weight, 
collapsed,  and  the  greater  part 
of  the  bricks  were  sunk  and 
lost  to  the  plaintiff : — 

Held,  that  the  defendants, 
having  placed  the  dock  in  such 
a position  as  invited  any  vessel 
owner  desiring  to  unload  a cargo 
to  do  so,  if  prepared  to  pay  the 
dock  charges  which  the  statute 
gave  the  defendants  authority 
to  levy,  and  having  passed  a 
by-law  establishing  tolls  for  tlie 
use  of  it,  thereby  invited  the 
public  to  make  use  of  it  for 
such  purposes  as  public  docks 


are  ordinarily  used  for,  and,  if 
they  wished  to  limit  the  use  of 
it  they  should  have  made  that 
known  in  some  public  way : and, 
the  evidence  shewing  tliat  the 
mode  adopted  in  this  case  of 
unloading  and  piling  the  bricks 
was  that  usually  adopted  at 
public  docks,  the  defendants 
were  liable  for  the  loss.  Thomp- 
son V.  Toivn  of  SandmicJt,  407. 

3.  Bonus  — Debentures  — 
Railivayi] — By  a by-law  passed 
under  the  provisions  of  secs. 
386,  694,  and  696  of  the  Muni- 
cipal Act,  R.S.O.  1897  ch.  223, 
a township  corporation  was 
authorized  to  raise  a sum  by 
issuing  debentures,  to  be  met  by 
special  rate,  to  provide  a bonus 
in  aid  of  a railway  company, 
payable  upon  its  compliance  with 
certain  conditions,  no  time  for 
compliance  being  limited.  The 
debentures  were  duly  executed, 
but  remained  unissued  in  the 
possession  and  under  the  control 
of  the  municipality  : — 

Held,  that  until  the  sale  or 
negotiation  of  the  debentures, 
there  was  no  debt  on  the  part  of 
the  township,  and  that  the  special 
rate  was  not  leviable  though  the 
time  fixed  for  payment  of  some 
of  the  debentures  had  passed. 

Judgment  of  Meredith,  J.,  32 
O.R.  135,  reversed.  Bogart  v. 
Township  of  King,  496. 

4.  Closing  up  Road — Neces- 
sity  for  Providing  AnotherCon- 
venient  Road  or  Way — Farm 
Divided  by  Radicay — Separate 
Parcels—R.S.O.  1897  ch.  1:28, 
sec.  629  (/).] — A farm  lot  occu- 
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pied  by  the  owner  as  one  farm, 
was  diagonally  divided  by  a 
railway  into  two  separate  par- 
cels, having  a farm  crossing  pro- 
vided by  the  railway,  giving 
access  from  one  parcel  to  the 
other.  In  addition  to  a road 
which  afforded  access  to  the 
parcel  where  his  residence  was, 
there  was  another  road  which 
gave  access  to  the  other  parcel, 
and  which,  except  by  the  farm 
crossing,  was  the  only  mode  of 
access  thereto : — 

Held,  that  the  latter  road  came 
within  sec.  629  (1)  R.S.O.  1897 
ch.  223,  and  could  not  be  closed 
up  by  the  municipal  council 
unless,  in  addition  to  compen- 
sation, another  road  or  way  was 
provided  in  lieu  thereof.  Judg- 
ment of  Boyd,  C.,  reversed. 

Held,  by  Boyd,  C.,  that  a 
notice  providing  that  any  one 
desiring  to  petition  against  the 
passing  of  a by-law  to  close  a 
road  must  do  so  within  one 
month  from  the  date  thereof  is 
sufficient  under  sec.  632  (1)  {a) 
of  the  Act.  Re  Martin  and 
The  Corporation  of  the  Town- 
ship of  Moulton,  645. 


MUNICIPAL  ELECTION. 

Proceeding  to  A void — Bribery 
or  Undue  Influence — Evidence 
— A ff  davits  in  Answer — 
Statvie — Heading.  ] — U pon  an 
application  in  the  nature  of  a 
quo  U)arranto  to  set  aside  a 
municipal  election  upon  the 
ground  of  bribery  or  undue  in- 
fluence, as  defined  in  secs.  245 
and  246  of  the  Municipal  Act, 


R.S.O.  1897  ch.  223,  all  the 
evidence  both  pro  and  con,  and 
not  merely  the  evidence  adduced 
by  the  relator  in  support  of  the 
charge,  is  to  be  taken  viva  voce; 
that- is  the  true  construction  of 
sec.  248,  to  aid  which  the  head- 
ing, ‘‘  evidence  as  ‘to  corrupt 
practices  to  be  taken  viva  voce,’’ 
may  be  read  into  the  section ; 
and  affidavits  in  answer  to  oral 
evidence  cannot  be  received. 
Rex  ex  rel.  Carr  v.  Cut! chert,  211. 


NEGLIGENCE. 

1.  LiqMlity  of  Lessee — Cove- 
nant by  Lessor  to  Repair — 
License  from  Lessee — Invita- 
tion.^—One.  of  the  plaintiffs  pur- 
chased from  an  exhibition  asso- 
ciation, upon  the  terms  men- 
tioned in  the  agreement  set  out 
in  the  report,  the  privilege  of  sell- 
ing refreshments  under  a certain 
building  during  the  holding  of 
the  exhibition  in  grounds  leased 
by  the  association  from  the  cor- 
poration of  a city  for  two 
months  in  the  year  for  the  pur- 
pose of  holding  an  exhibition, 
the  city  by  the  lease  covenanting 
to  repair.  During  the  period  of 
her  occupation,  and  while  walk- 
ing across  a platform  which  was 
constructed  between  the  build- 
in  of  and  the  sidewalk  to  give 
access  to  people  requiringref  resh- 
ments,  the  female  plaintiff'  put 
her  foot  into  a hole  in  the  plat- 
form which  was  out  of  repair 
and  was  injured: — 

Held,  that  under  tlie  agree- 
ment mentioned,  she  was  not  a 
lessee  of  the  premises  but  a mere 
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licensee,  who  was  lawfully  there 
upon  the  invitation  of  the  asso- 
ciation, and  that  the  association 
owed  a duty  to  the  persons  whom 
they  induced  ‘to  go  there  to  keep 
the  place  in  proper  repair ; that 
there  was  no  liability  on  the  cor- 
poration of  the  city  as  they  were 
not  the  occupiers  of  the  grounds 
and  did  not  invite  the  plaintiff 
to  go  where  she  was  hurt,  and 
there  was  no  highway  to  be  kept 
in  repair  by  them,  but  that  the 
association,  who  had  by  their 
negligence  caused  the  accident, 
were  liable.  Marshall  et  al.  v. 
The  Industrial  Exhibition  Asso- 
ciation of  Toronto  et  al.,  319. 

2.  Horse  at  Large — Highway 
— Right  of  Action — By-law — 
Evidence.'] — The  defendant 
knew  that  the  fences  of  his  field 
in  which  he  let  his  horses  loose 
were  not  in  proper  condition ; 
and  owing  to  such  defect  the 
horses  escaped  on  to  the  public 
streets  of  a city,  and  being 
startled  into  running  by  ’ mis- 
chievous conduct  of  a third  per- 
son, knocked  the  female  plaintiff 
down  and  injured  her  : — 

Held,  that  she  was  entitled  to 
damages. 

Cox  V.  Burhidge  (1863),  13 
C.B.N.S.  430,  discussed. 

In  such  a case  evidence  of  a 
by-law  of  the  municipality 
against  running  at  large  is  ad- 
missible in  aid  of  the  plaintiff. 
Patterson  v.  Fanning,  412. 

See  Fire — Master  and  Serv- 
ant, 1,  3 — Police — Railways, 
2,  7— Way. 


NOTICE. 

See  Assessment  and  Taxes, 
2 — Chose  in  Action — Division 
Courts,  3 — Drainage,  2 — 
Mortgage,  1 — Municipal 
Corporations,  4. 


NUISANCE. 

Public  Health  Act — Hospital 
for  Consumptives  — Conviction 
for  Keeping — Ejusdem  Generis 
— Legislative  Grouping  of  Sec- 
tions.]— Sec.  72  of  the  “ Public 
Health  Act,”  R.S.O.  1897  ch. 
248,  which  prohibits,  under  a 
penalty,  the  establishment,  with- 
out the  consent  of  the  munici- 
pality, of  any  offensive  trade, 
that  is  to  say,  the  trade  of  blood 
boiling,  or  bone  boiling,  or,”  set- 
ting out  a number  of  similar 
trades,  or  any  other  noxious 
or  offensive  trade,  business  or 
manufacture  or  such  as  may 
become  offensive,”  etc.,  does  not 
apply  to  a house  or  hospital  for 
consumptive  patients,  for  not 
only  is  it  excluded  under  the 
doctrine  of  ejusdem  generis,  but 
also  by  virtue  of  the  legislative 
grouping  of  the  sections  of  the 
Act,  sec.  7 2 being  under  the  sub- 
division dealino;  with  nuisances, 
while  infectious  diseases  and 
hospitals  are  dealt  with  in  a 
distinct  subdivision,  commenc- 
ing with  sec.  81. 

Conviction  quashed.  Regina 
V.  Playter,  360. 
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PARTIES. 

1.  Attorney -General — Rate- 
payers.']— Ratepayers  who  are 
affected  thereby  only  to  the 
same  extent  as  all  other  rate- 
payers in  the  city  cannot  bring 
an  action  against  the  park 
commissioners  of  the  city  to  set 
aside  resolutions  as  to  the 
management  of  a city  park  ; 
such  an  action  must  be  brought 
by  the  Attorney- General. 

Judgment  of  Meredith,  J., 
affirmed.  Hope  v.  Hamilton 
Park  Commissioners,  477. 

2.  Addition  of  — Separate 
Causes  of  Action — Joinder  — 
Rules  186,  192.] — Where  the 
plaintiff  sought  to  join  in  one 
action  the  original  and  added 
defendants,  in  order  that  he 
might  recover  against  the  origi- 
nal defendants  damages  for 
breach  of  an  alleged  warranty 
of  title  and  quiet  enjoyment  of 
the  property  in  question,  if  it 
should  appear  that  the  added 
defendants  rightfully  dispossess- 
ed him  of  it,  or,  if  it  should 
appear  that  the  latter  were 
wrong-doers,  that  he  might  re- 
cover from  them  damages  for 
the  conversion  of  the  property, 
his  motion  for  an  order  to  add 
them , was  refused  : — 

Held,  that  the  causes  of  action 
were  entirely  separate,  and  there 
was  no  right  to  join  them  even 
as  alternative  causes. 

Thompson  V.  London  County 
Council,  [1899]  1 Q.B.  840,  and 
Frankenhurg  v.  Great  Horseless 
Carriage  Co.,  [1900]  1 Q.B.  504, 
followed. 

Child  V.  Stenning  (1877),  5 


Ch.  D.  695,  commented  on  and 
distinguished.  Quigley  v.  Wa- 
terloo Manufacturing  Co.,  606. 

3.  Joinder  of  Causes  of  Ac- 
tion ■ — Partnership  A ccount — 
Conspiracy .] — The  relief  sought 
against  one  of  the  defendants 
was  an  account  and  damages 
for  breach  of  a partnership 
agreement  between  him  and  the 
2olaintiff ; and  that  sought 
against  the  other  defendants 
was  damages  for  the  malicious 
procuring  of  the  breach  and  for 
I conspiracy ; — 

Held,  that,  despite  the  form 
of  pleading,  there  was  such 
unity  in  the  matters  complained 
of  between  all  parties  as  justi- 
fied the  retention  of  the  co- 
defendants. 

Kent  Coal  Exploration  Co.  v. 
Martin  (1900),  16  Times  L.R. 
486,  specially  referred  to.  Ev-* 
ans  V.  Jaffray  et  cd.,  614. 

Striking  Out — Name  of.] — 
See  Mortgage,  5. 


PARTITION. 

Summary  Application  — 
Practice — Opposition  — Title — 
Action — Adjournment  of  Ap- 
plication.]— Where  a motion  is 
made  under  Rule  956  for  a 
summary  order  for  partition  or 
sale  of  lands,  and  it  appears  on 
the  motion  that  such  order 
should  not  be  made  until  after 
a question  of  title  has  been 
determined,  and  then  only  in 
the  event  of  the  determination 
being  against  the  title  set  up  in 
opposition  to  the  motion,  the 
practice  which  should  now  be 
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adopted  is  to  adjourn  the  further 
hearing  of  the  motion,  with 
liberty  to  the  applicant  to  bring 
an  action  to  try  the  question  of 
title. 

Macdonell  v.  McGillis  (1880), 
8 P.R.  339,  and  HopJcins  v. 
Hopkins  (1881),  9 P.R.  71,  not 
followed.  Smith  v.  Smith  et 
at.,  404. 

PARTNERSHIP. 

Dissolution  — Accoiintsi]  — 
One  of  two  partners  at  will  in 
an  hotel  business  ao^reed  to  sell 
his  interest  to  a third  person 
and  then  went  away  to  another 
Province.  The  purchaser  re- 
fused to  complete  because  of  the 
alleged  non-compliance  with 
certain  conditions,  and  the  ven- 
dor brought  this  action  claiming 
as  against  him  specific  perfor- 
mance, and,  in  the  alternative, 
as  against  his  partner,  who 
had  continued  to  carry  on  the 
business,  a dissolution  of  the 
partnership  : — - 

Held,  upon  the  evidence,  that 
the  vendor  was  not  entitled  to 
specific  performance ; that  his 
withdrawal  was  absolute  and 
not  conditional  upon  completion 
of  the  purchase ; that  the  >j^ith- 
drawal  had  worked  a dissolu- 
tion ; and  that  the  partnership 
accounts  should  be  taken  as  of 
the  date  of  the  withdrawal,  and 
an  opportunity  given  to  the 
continuing  partner  of  acquiring 
the  interest  of  the  vendor  as  at 
that  date. 

Judgment  of  a Divisional 
Court  reversed.  Kennedy  v. 
Gaiidaur,  430. 
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See  Chose  in  Action  — 
Master  and  Servant,  2. 


PLANS  AND  SURVEYS. 

Amendment — Party  Con- 
cerned''— E.S.O.  1897  eh.  136, 
sec.  110.\ — plan  of  sub-divi- 
sion of  the  land  of  adjoining 
owners,  prepared  and  registered 
upon  their  joint  request,  may, 
upon  compliance  with  the  statu- 
tory conditions,  be  amended 
upon  the  application  of  either 
owner  as  far  as  his  own  land  is 
concerned,  without  the  consent 
of  the  other  owner,  but  that 
other  owner  is  a party  con- 
cerned ” within  the  meaning  of 
sec.  110  of  R.S.O.  1897  ch.  136, 
and  entitled  to  notice  of  the 
application. 

Judgment  of  the  Judge  of 
the  county  of  Welland  affirmed. 
— In  re  Ontario  Silver  Co.  and 
Bartle,  140. 

See  Drainage,  1. 


PLEADING. 

1.  Defamation  — Defence  — 
Privilege  ■ — Mitigation  of 
Damages.']  — In  an  action  for 
slander  the  complaint  was  that 
the  defendant  had  falsely  and 
maliciously  accused  the  plaintiff 
of  stealino*  the  defendant’s  news- 
paper.  The  defendant  pleaded 
that  “ if  he  spoke  the  words 
complained  of,  which  he  does 
not  however  admit,  but  denies, 
they  were  so  spoken  in  good 
faith  and  witliout  malice  wliat- 
ever  towards  the  plaintiff,  under 
tlie  following  circumstances 
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setting  out  the  circumstances 
which  led  the  defendant  to 
believe  that  the  plaintiff  had 
.stolen  his  newspaper  and  to  ask 
an  explanation  from  him  : — 

Held,  that  this  was  substan- 
tially a plea  of  privilege;  and 
leave  was  given  to  add  words 
claiming  privilege. 

Switzer  v.  Laidman  (1889), 
18  O.R.  420,  distinguished. 

Held,  also,  following  Beaton 
V.  Intelligencer  Printing  and 
Publishing  Co.  (1895),  22  A.R. 
97,  that  a subsequent  paragraph 
of  the  defence  setting  up  the 
same  facts  in  mitigation  of 
damages  was  properly  pleaded. 
— Vansycle  v.  Parish,  13. 

2.  Real  Property  Limitation 
Act — Section  of.  Relied  on — 
Appeals  in  Matters  of  Practice 
— Increasing  Costs.] — Held,  by 
the  Master  and  a Judge  in 
Chambers,  following  Pullen  v. 
.Snelus  (1879),  40  L.T.N.S.  363, 
that  a defendant  pleading  the 
Real  Property  Limitation  Act 
must  set  out  in  his  statement  of 
defence,  or  give  particulars 
shewing,  the  section  or  sections 
Dll  which  he  relies. 

Held,  by  a Divisional  Court, 
that  the  defendant  should  have 
been  content  in  such  a matter 
with  his  appeal  to  the  Judge  in 
Chambers,  and  should  not  have 
incurred  useless  costs  by  a 
further  appeal. — Dodge  et  al.  v. 
■Smitli,  46. 

3.  Statement  of  Claim — Ex- 
tension of  Claim  in  Writ — 
Ride  — Service  by  Posting — 
B V.  b s e q u ent  A pii  ear  an  c e — 
Waiver — Validating  Order.] — 


The  claim  endorsed  on  the  writ 
of  summons  was  , for  specific 
performance  of  an  agreement 
for  the  purchase  and  sale  of 
land.  The  statement  of  claim 
prayed  cancellation  of  the  agree- 
ment and  possession  of  the 
land  : — 

Held,  a legitimate  extension 
of  the  claim  within  Rule  244. 

The  defendant  not  having 
appeared  within  the  proper  time, 
service  of  the  statement  of  claim 
was  effected,  pursuant  to  Rule 
330,  by  posting  up  a copy  in  the 
proper  office,  after  which  the 
defendant  entered  an  appearance 
and  therein  required  the  deli- 
very of  a statement  of  claim  : — 

Held,  that  the  defendant  had 
waived  any  right  to  complain  of 
the  variation  made  in  the  ex- 
tended pleading ; and  the  order 
made  upon  a motion  to  set  aside 
the  statement  of  claim,  allowing 
it  to  stand  as  of  the  date  of  the 
order,  was  the  proper  one. 

Gee  V.  Bell  (1887),  35  Ch.  D. 
160,  distinguished.  — Gibson  v. 
Hieb,  247. 

4.  Statement  of  Defence  — 
Striking  Out  — Embarrass- 
ment.]— In  an  action  for  slander 
the  plaintiff,  a merchant  and  a 
Senator,  complained  of  words 
spoken  by  the  defendant  to  the 
effect  that  the  plaintiff  had  paid 
$50,000  to  the  Government  for 
his  title,  and  was  advertising  in 
Europe  that  he  was  made  a 
Senator  by  the  people  of  Canada 
because  of  the  benehts  conferred 
upon  them  by  his  discovery  in 
pills ; the  innuendo  being  that 
tlie  plaintiff  had  corruptly  bribed 
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I.] 

members  of  the  Government  and  I 
had  purchased  the  office  of 
Senator,  etc. 

In  paragraph  2 of  his  defence 
the  defendant  pleaded  that,  if 
he  did.  speak  the  words,  they, 
even  with  the  innuendo,  were 
not  libellous,  and  he  denied  the 
innuendo,  and  said  that  without 
it  the  words  were  not  libellous: — 

Held,  that  this  was  not  open 
to  objection,  and  not  ernbarras- 
ing. 

Paragraph  3 justified  the 
slander,  and  asserted,  in  addi- 
tion, that  the  plaintiff  did  pay  to  , 
the  Government,  either  directly 
or  indirectly  or  through  some 
member  thereof  (to  the  defen- 
dant unknown),  or  to  some 
person  or  persons  (to  the  defend- 
ant unknown),  the  sum  of 
S50,000  “ in  order  that  he,  the 
plaintiff,  might  be  appointed  a 
Senator  ” ; and  did  advertise  as 
alleged  ; and  that  the  particulars 
were  well  known  to  the  plaintiff, 
but  not  to  the  defendant : — 

Held,  not  embarrasing  nor 
open  to  objection. 

By  paragraph  4 the  defendant 
alleged  that,  if  he  did  speak  the 
words,  he  did  so  not  as  stating  a 
fact,  but  as  stating  a rumour, 
which  was  generally  believed 
throughout  Canada  : — 

Held,  that  the  defendant  was 
not  at  liberty  to  allege  by  way 
of  defence  that  the  words 
actually  spoken  were  different 
from  those  charged  in  the  state- 
ment of  claim  to  have  been 
spoken  and  to  plead  as  to  those 
other  words  something  eitlier  by 
way  of  answer  or  in  mitigation 


of  damages  ; and  this  paragraph 
should  be  struck  out. 

Beaton  v.  Intelligencer  Print- 
ing and  Publishing  Co.  (1894),, 
22  A.R.  97,  distinguished. 

Rassam  v.  Badge,  [1893]  1 
Q.B.  571,  followed. 

Held,  also,  that  the  remaining 
paragraphs  of  the  defence,  which 
were  pleaded  to  a hypothetical 
case,  which  might  never  arise,, 
and  could  arise  only  on  an 
amended  statement  of  claim, 
were  objectionable  and  should 
be  struck  out.  Fulford  v.. 
Wallace,  278. 


POLICE. 

Negligence  — Constable  — 
R.S.O.  1897  eh.  223,  sec.  1^81,  62 
Viet.  eh.  26,  sec.  28  ( 0.).'] — 
A constable  in  charge  of  a 
patrol  waggon  is  not  a servant 
of  a board  of  commissioners  of 
police  constituted  under  sec.  481 
of  the  Municipal  Act,  RS.O., 
1897  ch.  223,  as  amended  by 
62  Viet.  ch.  26,  sec.  28  (O.),  so- 
as  to  make  them  liable  for  his 
negligence  in  the  performance 
of  his  duties. 

Hesketh  v.  The  City  of  Toronto' 
(1898),  25  A.R.  449,  distin- 
guished. W interbottom  v.  Board 
of  Commissioners  of  Police  of' 
the  City  of  London,  549. 

See  Security  for  Costs,  4. 


POLICE  MAGISTRATE. 

Sunimary  Tri(d — Perj ary — 
Aeq  a itt  a I of  1)  efe  nda  at  — 
Further  Prosecutioa  — Indict- 
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7?ient]  — A person  accused  of 
perjury  may,  with  his  own  con- 
sent, be  summarily  tried  before 
a police  magistrate : Criminal 
Code,  secs.  145,  539,  782,  785. 

And  where  the  defendant 
souo’ht  and  consented  to  be  tried 

o 

summarily  under  sec.  785,  plead- 
ing “ not  guilty,”  and  the  magis- 
trate, upon  hearing  the  evidence, 
adjudicated  summarily  and  dis- 
missed the  charge  under  sec. 
787 

Held,  that  the  magistrate  was 
right  in  refusing  thereafter  to 
bind  the  prosecutor  over  to  pre- 
fer and  prosecute  an  indictment 
against  the  defendant,  as  pro- 
vided for  in  sec.  595  ; for  the 
magistrate  has,  under  sec.  791, 
to  determine,  before  the  defence 
has  been  made,  whether  he  will 
try  the  case  summarily  or  not. 
Re  Rex  v.  Bivrns,  341, 


POSSESSION. 

Of  Goods  by  Sheriff  until 
Di  82^0  sit  ion  of  Inteiyleader 
Issnei] — See  Interpleader,  3. 

Natu7^e  of,  to  Bar  the  Right 
of  Tr  ue  Oimier  of  Land.] — See 
Limitation  of  Actions,  2. 

See  Mortgage,  3. 


POWER  OF  SALE. 

Restraining  Proceedings 
Under.] — See  Mortgage,  4. 

See  Mortgage,  1. 

PRACTICE. 

/ 7? terlocutory  J a dg  m ent  — 
A ssess77ie n t of  Damages — Writ 


of  Summons  — Statement  of 
Claim — Non-conformity — Suh- 
stituled  Service — Order  for.] — 
By  the  indorsement  on  the  writ 
of  summons  the  plaintiff  claimed 
damages  for  a breach  of  an 
agreement  by  the  defendant  to 
convey  certain  land  to  the  plain- 
tiff. By  the  statement  of  claim 
and  the  plaintiff' ’s  evidence  it 
appeared  that  her  real  claim  was 
for  breach  of  a subsequent  parol 
contract  to  the  effect  that  if  she 
would  join  the  defendant  (her 
liusband)  in  a conveyance  of  the 
land  to  a purchaser,  he  would 
pay  the  purchase  money  over  to 
her.  Under  an  order  of  a local 
Judge  service  of  the  writ  and 
statement  of  claim  were  effected 
by  posting  them  on  the  30th 
November,  1900,  in  an  envelope 
addressed  to  the  defendant  at  a 
place  in  Ontario.  On  the  28th 
December,  1900,  judgment  was 
entered  for  the  plaintiff  for  de- 
fault of  appearance  to  the  writ, 
for  damages  to  be  assessed. 
No  proceedings  were  taken  upon 
the  statement  of  claim  to  enter 
judgment  or  a default  note. 

Upon  the  action  coming  down 
for  assessment  of  damages,  no 
one  appearing  for  the  defen- 
dant : — 

Held,  that,  according  to  the 
practice,  no  assessment  could  be 
made  except  upon  the  judgment 
for  default  of  appearance,  for 
nothing  else  was  ripe  for  assess- 
ment ; and  the  plaintiff  could 
not  have  damages  pursuant  to 
the  claim  indorsed  on  the  writ, 
because  it  appeared  by  tlie  evi- 
dence tliat  slie  liad  consented  to 
the  delendant  conveying  tlie 
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land  in  breach  of  his  covenant. 
The  action  was,  therefore,  dis- 
missed, but  without  costs  and 
without  prejudice  to  a new 
action  being  brought  upon  the 
causes  of  action  set  forth  in  the 
statement  of  claim. 

Semhle,  that  the  order  for 
service  by  posting  should  not 
have  been  made,  the  material 
being  quite  insufficient,  and 
there  being  no  probability  that 
the  papers  would  reach  the 
defendant.  Alexander  v.  Alex- 
ander, 639. 

Bee  Action — Appeal,  1,  2,  3, 
4 — Discovery,  1,  2,  3,  4 — Div- 
ision Court,  1,  2 — Domicil 
Interpleader,  1,  2,  3 — Luna- 
tic — Municipal  Election  — 
Parties,  1,  2 — Partition^ — Re- 
ceiver, 1,  2 — Security  for 
Costs,  1/2,  3 — Summary  Judg- 
ment — Surrogate  Courts — 
Trial — ^Writ  of  Summons. 


PRIVILEGE. 

Bee  Defamation,  3 — Dis- 
covery, 3,  4. 


PRODTJCTION. 

Bee  Discovery,  3,  4. 


PROOF  OF  CLAIMS. 

On  Unmatnred  Policy.'] — Bee 
Company,  1. 


PUBLIC  DOCK. 

Bee  Municipal  Corpora- 
tions, 2. 


PUBLIC  SCHOOLS. 

1.  Agreement  between  Trus- 
tees and  Teacher — Bubstitution- 
al  A greement — Informality  — 
Onus  — Wrongful  Dismissal  — 
Damages — R.B.O.  1897 , cJt.  292, 
sec.  19.] — Where  an  agreement, 
afterwards  acted  on  by  the  par- 
ties, is  entered  into  by  public 
school  trustees  and  a teacher 
for  securing  his  services  with 
the  intention  that  it  shall  su- 
persede a previous  agreement 
between  them  of  a like  charac- 
ter, if  the  second,  by  reason  of 
its  invalidity  never  becomes 
operative,  the  first  agreement 
will  remain  in  force  and  govern 
the  relations  between  the  par- 
ties. 

Where  such  an  ao“reement  is 
valid  on  its  face,  and  has  been 
acted  upon  for  several  years, 
the  onus  of  proving  invalidity, 
by  reason  of  the  requirements 
of  sec.  19  of  the  Public  School 
Act,  R.S.O.  1897  ch.  292,  as  to 
at  least  two  trustees  being  pre- 
sent at  a meeting  adopting  such 
an  agreement,  not  having  been 
complied  with,  rests  upon  the 
trustees : and  semble,  the  absence 
of  a formal  minute  of  the  pro- 
ceedings of  the  meeting  at  which 
the  first  agreement  was  signed 
would  not  be  fatal  to  its  validity. 

Bemble,  also,  where  public 
school  trustees  liad  entered  into 
such  an  agreement,  and  had 
directed  the  officer,  wlio  had  the 
custody  of  the  seal,  to  affix  to  it, 
and  both  parties  had  for  two 
years  acted  on  it  as  a binding 
agreement,  the  fact  tluit  the  seal 
had  not  been  actually  affixed 
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would  not  invalidate  the  agree- 
ment. 

A teacher  acting  under  an 
agreement,  who  has  been  wrong- 
fully dismissed,  may  treat  his 
discharge  as  a rescinding  of  the 
contract,  by  the  trustees,  and 
adopting  the  recission,  is  entitled 
to  his  salary  pro  rata  up  to  the 
time  of  his  discharge,  and  thence 
to  the  time  of  bringing  his  action. 
McPherson  v.  Trustee  S.S.  JTo.  7 
Ushorne,  261. 

2.  Board  of  Edueation — Mu- 
nicupal  Corporations — A nnucd 
Est  imate  of  Expenses — Taxes — 
R.S.O.  1897  ch.  292,  secs.  10,  62, 
suh-secs.  f,  9,  sec.  67 — lb.  ch.  293, 
secs,  f,  15,  suh-secs.  2,  5,  sec.  33.'] 
— The  annual  estimate  requir- 
ed to  be  submitted  by  boards 
of  education  and  other  public 
school  trustees,  to  the  municipal 
council,  of  the  expenses  of  the 
schools  under  their  charge  for 
the  twelve  months  next  ensu- 
ingf,  should  be  of  the  same  char- 
acter  as  the  estimates  of  munici- 
pal councils  for  the  purpose  of 
striking  the  municipal  yearly 
rate,  and  contain  the  like  de- 
tails as  those  upon  which  the 
board  or  trustees  have  based 
their  own  calculations,  and  not 
merely  state  a certain  sum  as 
required. 

The  municipal  council  has  the 
right  and  it  is  its  duty  to  take 
some  care  that  it  is  not  made 
tlie  instrument  by  wliicli  any 
excess  of  the  powers  of  a board 
or  trustees  are  given  effect  to 
by  levying  for  them  any  sum 
whicli  the  law  does  not  author- 
ize them  to  exact.  The  Board 


of  Education  of  the  City  of 
London  v.  The  Corporation  of 
the  City  of  London,  284. 


RAILWAYS. 

1.  Bridge  over  Highway  — 
Height  of — Injury  to  Person — 
Railway  Act,  51  Viet.  ch.  29, 
sec.  185  {D.).] — The  plaintiff  was 
driving  a load  of  hay  on  a public 
highway  within  the  limits  of  a 
village,  sitting  on  the  top  of  his 
load.  A railway,  at  a point  with- 
in the  village,  was  carried  over 
the  highway  by  an  iron  bridge, 
and  the  plaintiff,  while  driving 
along  the  highway  under  the 
bridge,  was  struck  on  the  head 
by  the  girders  and  knocked  off 
the  load  and  injured.  The  bridge 
when  constructed  was  built  at  a 
height  greater  than  that  requir- 
ed by  the  185th  section  of  the 
Railway  Act,  51  Viet.  ch.  29  (D.), 
but  the  municipality,  and  their 
predecessors,  owners  of  the  road, 
subsequently  so  raised  its  level 
as  to  leave  less  than  the  statu- 
tory space  between  the  road  and 
the  bridge: — 

Held,  that  the  section  must 
be  construed  as  compelling  the 
railway  company  to  construct 
their  bridges  in  the  first  place 
so  as  to  leave  the  required  space 
below  them  to  the  highway  and 
to  maintain  them  at,  at  least, 
that  height  from  the  original 
surface  of  the  highway,  and  not 
as  obliging  them  to  conform  from 
time  to  time  to  new  conditions 
created  by  the  persons  having 
control  of  the  highway. 

Gray  v.  Borough  of  Danh wry 
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(1887),  54  Conn.  574,  specially 
referred  to.  Carson  v.  Village 
of  Weston  et  al.,  16. 

2.  Contributory  Negligence — 
Walking  Behveen  Rails — N on- 
suit  i] — A railway  car  in  which 
was  a horse  in  charge  of  the 
plaintiff  had  on  arrival  at  a sta- 
tion been  shunted  on  to  one  of 
several  lines  of  rails  in  the  defen- 
dants’ station-yard.  The  plain- 
tiff left  the  car  and  returned  to 
it,  crossing  several  tracks  in 
doing  so,  and  again  left  it,  in 
broad  daylight,  to  procure  water 
for  the  horse.  There  was  less 
snow  between  the  rails  than 
upoii  the  spaces  between  the 
tracks,  and  the  plaintiff,  accord- 
ing to  his  own  evidence,  having 
to  walk  for  some  little  distance 
along  the  railway  lines,  chose 
to  walk  between  the  rails  to 
avoid  getting  his  feet  wet,  and 
while  so  walking  was  overtaken 
by  an  engine  and  tender  slowly 
moving  reversed  without  the 
necessary  warning  and  was 
knocked  down  and  injured: — 

Held,  affirming  the  non-suit 
at  the  trial,  that  even  if  the 
defendants  were  guilty  of  negli- 
gence in  not  giving  notice  that 
the  engine  and  tender  were  in 
motion,  the  accident  was  caused 
not  by  reason  of  their  negligence 
but  by  the  plaintiff’s  own  negli- 
gence in  choosing  to  walk  in  a 
place  of  extreme  danger,  instead 
of  a place  of  perfect  safety  which 
was  open  and  known  to  him. 

Callendar  v.  Carleton  Iron 
Co.,  Ltd.  (1893),  9 Times  L.R. 
646  and  (1894)  10  Times  L.R. 
366,  followed.  Phillips  v.  The 

46 — VOL.  I.  O.L.R. 


Grand  Trunk  Railway  of  Can- 
ada, 28. 

3.  Fences — Culvert — Ani- 
mals on  Track — Negligence.'] — 
The  plaintiff’s  horses,  which 
were  in  a field  on  one  side  of 
the  defendants’  line  of  • railway, 
passed  to  a field  on  the  other 
side  through  an  unfenced  culvert 
over  which  the  line  ran,  and, 
the  fence  in  that  field  being 
broken,  wandered  to  the  high- 
way, and  then  at  a crossing 
went  on  the  line  of  railway  and 
were  killed : — 

Held,  that  the  defendants 
were  bound  to  fence  the  culvert, 
and  that  not  having  done  so 
they  could  not  set  up  that  the 
horses  were  not  lawfully  on  the 
highway,  or  defeat  the  plain- 
tiff ’s  claim  to  damages. 

Judgment  of  Street,  J.,  31 
O.R.  672,  affirmed. 

Young  v.  Erie  & Huron  Ry. 
Co.  (1896),  27  O.  R.  530,  com- 
mented on.  James  v.  Grand 
Trunk  Railway  Company,  127. 

4.  Diversion  of  Stream — Sub- 
stituted Bridge  — Liability  to 
Repair.] — A railway  company 
desiring  to  cross  a highway  at  a 
point  where  it  was  carried  by  a 
bridge  over  a small  stream,  in 
pursuance  of  its  statutory 
powers,  diverted  the  stream  to  a 
point  some  distance  away,  and 
built  a new  bridge  over  it  where 
it  there  intersected  the  liio^h- 

c5 

way : — 

Held,  affirming  the  judgment 
reported,  32  O.R.  154,  tliat  what- 
ever remedy  the  municipality 
might  liave  if  it  liad  sustained 
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damage  by  reason  of  the  exer- 
cise by  the  railway  company  of 
its  rights,  the  latter  was  under 
no  liability,  in  the  absence  of 
special  agreement,  to  keep  the 
bridge  substituted  by  it  in 
repair.  Town  of  Peterborough 
V.  Grand  Trunk  R.W.  Co.,  144. 

5.  Overhead  Bridge — Car  of 
Foreign  Company — Used  on 
the  Raihvay  ” — 51  Viet.  eh.  29, 
sec.  192  ( -D.y).] — When  a car  of  a 
foreign  company  forms  part  of 
a train  of  a Canadian  railway 
company,  it  is  “used”  by  the 
latter  company  within  the  mean- 
ing of  sec.  192  of  the  Railway 
Act,  51  Viet.  ch.  29  (D.),  so  as 
to  make  that  company  liable  in 
damages  for  the  death  of  a 
brakesman  caused  by  the  car 
being  so  high  as  not  to  leave 
the  prescribed  headway  between 
it  and  an  overhead  bridge. 

Judgment  of  Meredith,  C.J., 
affirmed.  Atcheson  v.  Grand 
Trunk  Railway  Company,  168. 

6.  Farm  Crossings — Duty  to 
Provide — 51  Viet.  ch.  29,  sec. 
191  (D.) — Retroactivity.'] — Be- 
fore the  Dominion  Railway  Act 
of  1888  there  was  no  statutable 
obligation  upon  a railway  com- 
pany to  provide  and  maintain  a 
farm  crossing  where  the  railway 
severed  a farm,  and  sec.  191  of 
that  Act,  providing  that  every 
company  shall  make  crossings 
for  persons  across  whose  lands 
the  railway  is  carried,  is  not 
retrospective. 

Vezina  v.  The  Queen  (1889), 
17  S.e.R.  1,  and  Guay  v.  The 
Queen  (1889),  ih.  30,  in  effect 
overrule  Camada  Southern  R.  W. 


Co.  V.  Clouse  (1886),  13  S.C.R. 
139,  and  approve  Brown  v.  Tor- 
onto and  Nipissing  R.W.  Co. 
(1876),  26  C.P.  206.  Ontario 
Lands  and  Oil  Co.  v.  Canada 
Southern  R.W*.  Co.  et  at.,  215. 

7.  Highway  Crossing  — 
Neglect  to  Give  Statutory  Warn- 
ing— Contributory  Negligence.] 
— Persons  lawfully  using  a 
highway  are  entitled  to  assume 
that  the  statutory  warning  will 
be  given  by  a train  crossing  the 
highway,  and  are  not  necessarily 
guilty  of  contributory  negli- 
gence because,  while  driving  a 
restive  horse,  they  approach,  in 
the  absence  of  warning,  so  close 
to  the  crossing  as  to  be  unable 
to  control  the  • horse  when  the 
train  crosses,  and  are  injured, 
even  though  by  looking  or 
listening  they  probably  would 
have  learned  of  the  approach  of 
the  train  in  time  to  stop  far 
enough  away  to  be  in  safety. 
The  question  of  contributory 
negligence  in  such  a case  is  for 
the  jury  to  determine  under  all 
the  circumstances  of  the  case. 

Morroiv  v.  Canadian  Pacific 
R.W.  Co.  (1894),  21  A.R.  149, 
followed. 

Judgment  of  Meredith,  C.J., 
affirmed.  Vallee  v.  Grand 
Trunk  Railway  Company,  224. 

8.  Bond  — Recital — Bonus.] 
— By  its  Act  of  incorporation  a 
railway  company  had  power  to 
receive  and  take  grants  and 
donations  of  land  and  other 
property  made  to  it,  to  aid  in 
the  construction  and  mainten- 
ance of  the  railway,  and  any 
municipality  was  authorized  to 
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pay,  by  way  of  bonus  or  dona- 
tion, any  portion  of  the  prelim- 
inary expenses  of  the  railway, 
or  to  grant  to  the  railway  sums 
of  money  or  debentures  by  way 
of  bonus  or  donations  to  aid  in 
the  construction  or  equipment 
of  the  railway.  The  railway 
company  in  consideration  of  a 
bonus  by  a municipality,  agreed 
to  keep  for  all  time  its  head 
office  and  machine  shops  in  the 
municipality : — 

Held,  that  the  recital  of  the 
agreement  in  a bond  signed  by 
the  railway  company  amounted 
to  a covenant  on  their  part  to 
observe  its  terms,  but  that  such 
an  agreement  was  not  justified 
by  statutory  provisions,  and  was 
not  enforceable. 

Judgment  of  Boyd,  C.,  32 
O.R.  99,  reversed.  Corporation 
of  Whitby  v.  Grand  Trunk 
Baihvay  Company,  480. 

9.  Carriage  of  Goods — Loss 
by  Fire — Condition  Against — 
Notice- of  Arrival— Non-removal 
— Reasonable  Timei] — A rail- 
way company  may,  by  condi- 
tion, relieve  itself  from  liability 
for  damage  to  goods  in  transpor- 
tation caused  by  fire,  where  such 
fire  does  not  occur  through  the 
negligence  or  omission  of  the 
company  or  its  servants. 

It  is  not  necessary  by  the  law 
of  Canada  that  such  a condition 
should  be  “just  and  reasonable.” 

Goods  arrived  at  the  railway 
station  to  which  they  were 
destined  and  notice  of  the 
arrival  was  given  the  same  day 
to  the  consignee  who,  however, 
did  not  remove  them  and  they 


were  destroyed  by  fire  at  the 
station  five  days  afterwards  : — 
Held,  on  the  evidence,  that 
the  notice  given  was  sufficient, 
and  that  the  consignee  had  had 
a reasonable  time. within  which 
to  remove  the  goods.  McMorrin 
V.  The  Canadian  Pacific  Rail- 
^vay  Co.,  561. 

RATEPAYERS. 

See  Parties,  1. 

RECEIVER. 

1.  Equitable  Execution  — 
Judicature  Act — Trustees  — 
Rents.']  — The  Judicature  Act, 
sec.  58,  sub-sec.  9,  does  not  give 
jurisdiction  to  appoint  a receiver 
in  cases  where  prior  to  that  Act 
no  Court  had  such  jurisdiction. 
And,  in  order  to  justify  the 
making  of  an  order  for  the  ap- 
pointment of  a receiver  at  the 
instance  of  a judgment  creditor, 
the  circumstances  of  the  case 
must  be  such  as  would  have  en- 
abled the  Court  of  Chancery  to 
make  such  an  order  before  the 
Judicature  Act. 

Where  the  plaintiffs  were 
judgment  creditors  of  the  defen- 
dant, and  were  also  the  trustees 
entitled  to  receive  the  rents  and 
other  property  in  respect  of 
which  they  asked  that  they 
should  be  appointed  receivers, 
to  which  the  defendant  was 
beneficially  entitled : — 

Held,  tliat  there  was  no  im- 
pediment in  the  way  of  their 
receiving  such  rents  and  other 
property,  and  their  motion  for 
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an  order  appointing  them  re- 
ceivers was  unnecessary.  O’Don- 
nell et  al.  V.  Faulkner  et  al.,  21. 

2.  Equitable  Exeeution- — 
Claim  against  Crown— Volun- 
tary Payments] — Held,  revers- 
ing the  decision  of  Meredith, 
C.J.,  19  P.R.  227,  that  payment 
of  the  money  in  question  in  this 
case  was  to  be  made  by  the 
Crown  to  the  judgment  debtor 
purely  out  of  bounty,  and  was 
not  enforceable  by  any  Court, 
and  was  not  to  be  made  in  pur- 
suance of  any  contract ; and 
therefore  the  money  could  not 
be  reached  by  the  judgment 
creditor  by  means  of  a receiv- 
ing order. 

Willcock  V.  Terrell  (1878),  3 
Ex.  D.  323,  distinguished.  Stew- 
art V.  Jones,  34. 


RENEWAL. 

See  Writ  of  Summons,  1 — 
Chattel  Mortgage. 


RENT. 

Payable  under  a Lease  of 
Land  Not  Recoverable  in  a 
Division  Court]  — See  Land- 
lord AND  Tenant,  2. 

RESCISSION  OF  CONTRACT. 

See  Vendor  and  Purchaser. 


REVENUE. 

1.  Succession  Duty  Act — De- 
duction of  Debts — Compromise 
of  Claim  by  Executors- — R.S.O. 


eh.  sec.  3,  sub-sec.  ^.]— For  the 
purpose  of  arriving  at  the  ag- 
gregate value  of  the  property  of 
a deceased  person  under  sec.  3, 
sub-sec.  3 of  the  Succession  Duty 
Act,  R.S.O.  ch.  24,  debts  are  to 
be  deducted.  The  duty  to  be 
paid  by  tlie  person  who  takes  is 
on  the  value  of  the  estate  which 
he  takes  at  the  time  of  taking. 

Sums  bond  fide  paid  by  execu- 
tors for  the  purpose  of  settling 
claims  against  them  as  such, 
must  be  considered  debts  for  the 
purpose  of  administration  and 
of  ascertaining  the  amount  of 
succession  duty. 

Where  executors  erroneously 
and  in  ignorance  of  the  existence 
of  claims  overvalued  the  estate 
and  paid  succession  duty  for 
which  the  estate  would  not  have 
been  liable  had  the  amount  of 
such  claims  been  deducted  there- 
from, they  were  held  entitled  to 
recover  back  from  the  Crown 
the  amount  of  the  duty  wrongly 
paid.^ 

Judgment  reported  in  32  O.R. 
143,  affirmed  Ross  v.  The 
Queen,  487. 

2.  Succession  Duty — Deposits 
in  Banks  — Foreigner.]  — Pay- 
ment of  duty  under  the  Succes- 
sion Duty  Act  is  based  upon 
administration ; and  duty  is 
payable  upon  any  property 
which  can  properly  be  adminis- 
tered only  in  Ontario. 

Payment  of  non-negotiable 
deposit  receipts,  payable  after 
notice  at  branches  in  Ontario 
of  Canadian  banks,  held  by  a 
foreisrneV  at  the  time  of  his 
death  in  the  foreign  country, 
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cannot  be  enforced  except  by 
his  personal  representative  in 
Ontario,  and  succession  duty  is 
payable  there  in  respect  of  the 
amount  covered  by  them. 

Judgment  of  Boyd,  C.,  31 
O.R.  340,  affirmed.  Attorney- 
General  of  Ontario  v.  Newman, 
511. 


RULES. 

Con.  Rule  132 — See  Writ  of 
Summons,  1. 

Con.  Rule  162(c) — See  Domicile. 
Con.  Rule  162(c) — See  Writ  of 
' Summons,  2. 

Con.  Rule  186 — See  Parties,  2. 
Con.  Rule  192 — See  Parties,  2. 
Con.  Rule  244 — See  Pleading, 3. 
Con.  Rule  330 — See  Pleading,  3. 
Con.  Rule  439 — See  Discovery, 
2. 

Con.  Rule  477 — See  Discovery, 

1. 

Con.  Rule  603  — See  Summary 
J UDGMENT. 

Con.  Rule  798  et  seq.  — See 
Appeal,  4. 

Con.  Rule  799 — See  Appeal,  1. 
Con.  Rule  801 — See  Appeal,  1. 
Con.  Rule  801  (3)-Scc  Appeal, 4. 
Con.  Rule  812 — See  Appeal,  4. 
Con.  Rule  825 — See  Surrogate 
Courts. 

Con.  Rule  826 — See  Security 
FOR  Costs,  2. 

Con.  Rule  956 — See  Partition. 
Con.  Rule  1122 — See  Inter- 
pleader, 3. 


SALE  OF  GOODS. 

1.  Contract — Unascertained 
F'litiire  Goods — Delivery — Fay  - 
ment — Appropriation  to  Con- 


tract— Acts  of  Purchaser^] — By 
an  agreement  in  writing  dated 
the  23rd  January,  189 7,  between 
the  defendant  and  the  plaintiff, 
the  defendant  sold  and  made 
over  and  agreed  to  deliver  to 
the  plaintiff  certain  specified 
quantities  of  cord  firewood  of 
specified  kinds,  to  be  cut,  drawn, 
and  delivered  at  a specified  place, 
and  there  piled,  in  consideration 
of  certain  specified  prices,  which 
the  plaintiff  undertook  to  pay 
to  the  defendant  as  follows : 
“ The  sum  of  $1.50  per  cord  as 
the  same  was  delivered  at  said 
(specified  place)  in  manner  afore- 
said and  at  the  end  of  each 
month  from  the  date  thereof, 
but  upon  which  payment  the 
plaintiff  would  be  entitled  to 
stamp  the  same  with  his  own 
stamp.”  The  $1.50  per  cord 
was  to  be  upon  an  estimated 
measurement,  and  the  plaintiff 
was  to  pay  the  balance  on  or 
before  the  1st  May,  1897, 
upon  final  measurement.  Sub- 
sequently in  the  month  of  March 
it  was  agreed  that  the  defendant 
should  deliver  the  wood  at  the 
place  mentioned,  unassorted  into 
its  different  kinds,  and  that  he 
should  load  it  upon  the  cars  at 
an  agreed  price,  assorting  it  in 
loading,  and  should  accept  as 
final  the  plaintiff’s  measurement 
at  the  place  to  which  the  wood 
was  to  be  shipped.  Before  the 
1st  May,  1897,  the  plaintiff  had 
made  advances  to  the  defendant 
on  account  of  the  wood  to  the 
extent  of  $2,000,  and  on  or 
about  that  date,  having  been 
previously  informed  by  the  de- 
fendant that  he  had  got  all  the 
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wood  out,  he  went  to  where  the 
wood  was  piled,  and,  with  the 
assistance  of  the  defendant’s 
clerk,  who  pointed  it  out, 
measured  the  piles  of  wood,  and 
estimated  them  to  contain  714 
cords,  and  marked  each  pile, 
and  stamped  all  the  wood  with 
the  plaintiff’s  own  stamp.  On 
the  5th  May  the  plaintiff  wrote 
to  the  defendant  and  told  him 
that  the  estimate  was  only  714 
cords,  and  that  the  defendant 
had  been  overpaid  about  $400. 
Thereafter  a part  of  the  wood 
was  shipped  to  the  plaintiff  as 
he  required  it,  and  on  the  5th 
October,  1897,  the  residue  was 
destroyed  by  fire 

Held,  that  this  was  a sale 
by  description  of  unascertained 
future  goods,  and  714  cords  of 
the  wood  described  in  the  con- 
tract were  delivered  at  the  place 
at  which  by  the  contract  they 
were  to  be  delivered,  and  in  the 
state  in  which  by  the  agreement 
of  March  they  were  to  be  de- 
livered, and  the  plaintiff,  by 
measuring,  estimating,  marking, 
and  stamping  them  with  his 
own  stamp,  assented  to  the 
delivery  of  them  in  the  state  in 
which  they  were  delivered,  and 
unconditionally  appropriated 
these  714  cords  to  the  contract, 
and  the  property  therein  there- 
upon passed  to  the  plaintiff*,  as 
was  the  intention  of  the  parties; 
and  the  provisions  of  the  agree- 
ment of  March  did  not  prevent 
the  property  passing ; and  the 
plaintiff*  must  bear  the  loss  of 
the  wood  which  was  destroyed 
by  fire.  Wilson  v.  Shaver,  107. 


2.  Pro'perty  Remaining  in 
Vendors — Refusal  to  Acceid — 
Destruction  by  Fire — Liability.'] 
— The  plaintiffs,  by  agreement 
in  writing,  sold  an  engine  and 
stone  crusher,  with  some  extra 
parts,  to  the  defendant  on  terms 
of  the  property  remaining  in 
them  until  the  price  was  paid, 
for  which  notes  were  to  be  o^iven 
by  defendant  within  ten  da^^s 
after  the  machines  were  started. 
The  plaintiffs  were  willing  to 
deliver  the  goods,  but  the  de- 
fendant refused  to  take  them 
and  to  give  the  notes,  or  to  pay, 
accordinty  to  the  contract.  The 

O 

plaintiffs  then  commenced  this 
action,  and,  after  notice  to  de- 
fendant, removed  the  goods  and 
stored  them  for  safe  keeping  at 
the  place  of  delivery  in  their 
own  warehouse,  and  while  there 
they  were  destroyed  by  fire : — 
Held,  that  the  plaintiffs  were 
nevertheless  entitled  to  recover 
the  amount  of  the  contract  price. 
Sawyer  Massey  Company, 
Limited,  v.  Robertson,  297. 


SALE  OF  LAND  DEVISED. 

See  Will,  1. 


SECURITY  FOR  COSTS. 

1.  Nominal  Plaintiff- — Proof 
of  Want  of  Interest — Inference 
— Perjury.]  — Very  clear  proof 
should  be  given  of  the  lack  of 
substantial  interest  of  the  plain- 
tiff* in  litigation  begun  by  him, 
before  the  Court  should  inter- 
cept it  at  the  outset  by  an  order 
for  security  for  costs. 
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And  where,  although  it  was 
shewn  that  the  plaintiff  was 
without  means,  it  was  not 
established  by  any  legal  evi- 
dence, but  was  rather  a matter 
of  conjecture  and  inference,  that 
he  was  merely  a nominal  party 
suing  for  the  benefit  of  some 
one  outside  of  the  litigation,  a 
motion  for  security  for  costs 
was  refused. 

There  may  be  strong  suspicion 
or  even  probable  inference  that 
the  action,  if  successful,  may 
enure  to  the  benefit  of  the  out- 
sider ; but  where  the  contrary 
is  sworn  by  all  the  parties  to 
the  transaction,  the  Court  hesi- 
tates to  find  perjury  for  the 
purpose  of  ordering  security  for 
costs.  Pritchard  v.  Pattison  et 
al.,  37. 

2.  Dispensing  with — Court 
of  Appeal — Poverty  of  Appel- 
lant — Infancy  — Divisional 
Court.] — Security  for  costs  of 
an  appeal  to  the  Court  of 
Appeal  was  dispensed  with, 
under  the  power  given  by  Rule 
826,  where  the  appellant  was 
an  infant  suing  by  her  next 
friend  and  unable  by  reason  of 
poverty  to  give  or  procure  secu- 
rity, the  circumstances  being 
that  her  action  had  been  dis- 
missed by  the  Judge  at  the 
trial,  following  a reported  deci- 
sion of  a Divisional  Court,  with 
which  the  appellant  would  be 
met  if  she  appealed  to  a Divi- 
sional Court,  which  she  was  at 
liberty  to  do  without  giving- 
security.  Fahey  et  al.  v.  Jeph- 
cott,  198. 


3.  Nominal  Plaintiff- — Ad- 
ministrator — Fatal  Accident 
Act,  P.S.O.  1897  ch.  166.] — An 
administrator  appointed  for  the 
purpose  of  bringing  an  action 
for  the  benefit  of  another  under 
sec.  3 of  the  Fatal  Accident  Act, 
R.S.O.  1897  ch.  166,  is  not  a 
mere  nominal  plaintiff*  bringing 
such  action  for  the  benefit  of 
somebody  else,  in  the  sense  of 
the  rule  which  entitles  a defen- 
dant to  security  for  costs  upon 
shewing  that  such  nominal 
plaintiff  is  also  insolvent. 

So  held,  by  Meredith,  C.J. 
(duhitante),  and  by  a Divisional 
Court,  in  a case  where,  if  the 
action  had  been  brought  in  the 
name  of  the  person  beneficially 
entitled,  he  would  have  been 
required  to  give  security  for 
costs,  because  out  of  the  juris- 
diction, which  gave  ground  for 
suspecting  that  the  actual  plain- 
tiff was  put  forward  for  the 
purpose  of  enabling  the  person 
beneficially  interested  to  escape 
liability.  Sharp  v.  Grand 
Trunk  R.  W.  Co.,  200. 

4.  Public  Officer — Police  Ser- 
geant — Information.]  ■ — - Held, 
that  the  defendant,  a police 
sergeant,  laying  an  information 
ao^ainst  a cab-driver  for  usiim 
obscene  and  grossl3^-insulting 
language,  was  an  officer  or  per- 
son fulfilling  a public  duty, 
and  acting  in  the  performance 
of  such  public  duty,  within  tlie 
meaning  of  R.S.O.  1897  ch.  88, 
sec.  1,  and  was  tlierefore  entitled 
under  R.S.O.  ch.  89  to  security 
for  costs  of  an  action  brouglit 
against  liim  by  the  cab-driver 
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for  falsely  and  maliciously  lay- 
ing such  information.  Eaves 
V.  Nesbitt,  244. 

On  Appeal  to  a Divisional 
Court  from  an  Order  of  a Sur- 
rogate Court.] — See  Surrogate 
Courts. 

See  Costs. 


SEPARATE  SCHOOLS. 

Withdrawal  of  Supporter — 
Continuance  of  Liability.]  — 
Property  which  was  owned  by 
a separate  school  supporter  and 
so  assessed  for  rates  imposed 
under  by-laws  passed  before  the 
time  of  the  withdrawal  of  his 
support  does  not  remain  liable 
for  such  rates  in  the  future, 
unless  the  property  is  still 
owned  by  him  at  the  time  of 
each  assessment,  and  he  resides 
in  the  section. 

But  the  ratepayer  who  was 
such  when  a loan  was  effected 
remains  liable  for  future  assess- 
ments  to  the  extent  of  the 
ratable  property  he  possesses, 
so  long  as  he  is  resident  within 
the  school  district.  Re  Separate 
Schools  Act,  584. 


• SETTLEMENT  OF  ACTION. 

See  Mortgage,  7. 


SLANDER. 

Plea  of  Privilege.]  — See 

Pleading,  1. 


SPECIFIC  PERFORMANCE. 

See  Partnership  — Street 
Railways. 


STATUTES. 

25  & 26  Viet.  ch.  68  (Imp.) 

See  Copyright. 

R.S.O.  1887  ch.  122,  secs.  6-12 

See  Chose  in  Action. 

R.S.O.  1887  ch.  169 

See  Building  Societies. 

51  Viet.  ch.  29  (D.)  (Dominion  Rail- 
way Act),  sec.  185 

See  Railways,  1. 

51  Viet,  ch,  29  (D.)  (Dominion  Rail- 
way Act),  sec.  191  

See  Railways,  6. 

51  Viet.  ch.  29,  sec.  192  (D.) 

See  Railways,  5. 

52  Viet.  ch.  53  (O.) 

See  Easement. 

53  Viet.  ch.  33  (Bills  of  Exchange 

Act),  sec.  30,  sub-sec.  4 (D,).... 
See  Summary  Judgment. 

55  & 56  Viet.  ch.  29  (D. ) (Criminal 

Code),  secs,  744  & 791 

See  Criminal  Law. 

55  & 56  Viet.  ch.  29  (D. ) (Criminal 
Code),  secs.  145,  539,  595,  782, 

785,  787,  791 

See  Police  Magistrate. 

R.S.O.  1897  ch.  24  (Succession  Duty 

Act),  sec.  3,  sub-sec.  3 

See  Revenue,  1. 

R.S.O.  1897  ch.  51  (Judicature  Act), 

sec.  57,  sub-sec.  12 

See  Mortgage,  7. 

R.S.O.  1897  ch.  51,  sec.  58  (5) 

See  Chose  in  Action. 

R.S.O.  1897  ch.  51,  sec.  75 

See  Municipal  Corporations,  1. 

R.S.O.  1897  ch.  51,  sec.  119 

See  Habeas  Corpus. 


SOLICITOR  AND  CLIENT. 

See  Discovery,  3. 
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R.  S.  O.  1897  ch.  59  (Surrogate 

Courts  Act)  sec.  36 

See  Surrogate  Courts. 

R.S.O.  1897  ch.  60  (Division  Court 

Act),  sec.  158 

See  Division  Courts,  3. 

R.S.O.  1897  ch.  60,  secs.  190,  192(2) 
See  Division  Courts,  1.  * 

R.S.O.  1897  ch.  88,  sec.  1 

See  Security  for  Costs,  4. 

R.S.O.  1897  ch.  89 

See  Security  for  Costs,  4. 

R S.O.  1897  ch.  126  (Short  Forms 
of  Mortgages  Act)  sched.  B.  cl. 

16.... 

See  Mortgage,  4. 

R.S.O.  1897  ch.  128,  sec.  25 

See  Will,  1. 

R.S.O.  1897  ch.  133,  sec.  41 

See  Easement. 

R.S.O.  1897  ch.  136,  sec.  110 

See  Plans  and  Surveys. 

R.S.O.  1897  ch.  148  (Bills  of  Sale 
and  Chattel  Mortgages  Act), 

sec.  18 

See  Chattel  Mortgage. 

R.S.O.  1897  ch.  166  (Fatal  Accident 

Act) 

See  Action. 

R.S.O.  1897  ch.  166,  sec.  3 

See  Security  for  Costs,  3. 

R.S.O.  1897  ch.  170  (Landlord  and 

Tenant’s  Act),  sec.  34 

See  Landlord  and  Tenant,  2. 

R.S.O.  1897  ch.  191,  secs.  25  {g), 

46 

See  Company,  2. 

R.S.O.  1897  ch.  203  (Ontario  Insur- 
ance Act) 

See  Company,  1. 

R.S.O.  1897  ch.  203 

See  Life  Insurance,  1. 

R.S.O.  1897  ch.  203,  secs.  151,  160 
See  Life  Insurance,  2. 

R.S.O.  1897  ch.  223  (Municipal 

Act),  secs.  245,  246,  248 

See  Municipal  Election. 


R.S.O.  1897  ch.  223,  secs.  386,  694, 

696 

See  Municipal  Corporations,  3. 

R.S.O.  1897  ch.  223,  sec.  481 

See  Police. 

R.S.O.  1897  ch.  223,  sec.  546(2) 

See  Municipal  Corporations,  1. 

R.S.O.  1897  ch.  223,  sec.  562 

See  Municipal  Corporations,  2. 

R.S.O.  1897  ch.  223,  secs.  629  (1), 

632(1) 

See  Municipal  Corporations,  4. 

R.S.O.  1897  ch.  224  (Assessment 
Act),  sec.  134,  sub-secs.  1 and  2; 

sec.  135,  sub-sec.  4 

See  Assessment  and  Taxes,  2. 

R.S.O.  1897  ch.  226  (Municipal 

Drainage  Act),  sec.  73 

See  Drainage,  2. 

R.S.O.  1897  ch.  248  (Public  Health 

Act),  secs.  72,  81 

See  Nuisance. 

R.S.O.  1897  ch.  256  (Factories  Act), 

sec.  14  (3) 

See  Master  and  Servant,  1. 

R.S.O.  1897  ch.  292 (Public  Schools 
Act),  secs.  10,  62,  sub-secs.  4, 

9;  sec.  67 

See  Public  Schools,  2. 

R.S.O.  1897  ch.  292,  sec.  19 

See  Public  Schools,  1. 

R.S.O.  1897  ch.  293  (High  Schools 
Act),  secs.  4,  15,  sub-secs.  2,  5 ; 

sec.  33 

See  Public  Schools,  2. 

62  Viet.  ch.  26,  sec.  28  (O. ) 

See  Police. 

62  Viet.  (2)  ch.  15,  sec.  1 (O.) 

See  Evidence,  1. 

62  Viet.  (2)  ch.  16,  sec.  6,  sub-sec. 

5(0.) 

See  Mortgage,  1. 

63  Viet.  ch.  19,  sec.  8 (O.) 

See  Mortgage,  1. 

63  & 64  Viet.  ch.  46  (1). ) 

See  Criminal  Law. 
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STREET  RAILWAYS. 

Contract  to  Construct — Pre- 
vention by  Effect  of  Legislation 
— U nlaivful  Occupation — Duty 
of  Municipality — Bond — Suh- 
st  ituted  Agreement — Discharge 
of  Obligation.'] — Specific  per- 
formance of  an  agreement  by  a 
street  railway  company  with  a 
municipal  corporation  to  con- 
struct, equip  and  operate  a line 
of  railway  along  certain  streets 
in  the  municipality  cannot  be 
enforced,  nor  can  damages  be 
awarded  for  non-performance  of 
the  contract  if  the  construction 
of  the  street  railway  has  been 
rendered  impossible  through  the 
action  of  the  railway  committee 
of  the  Privy  Council  in  refusing 
to  sanction  a crossing,  or  by 
reason  of  the  occupation  of  the 
street  by  another  railway  com- 
pany whether  with  or  without 
lawful  authority  ; the  duty  of 
the  municipality  in  the  case  of 
unlawful  occupation  being  to 
restore  the  street  to  a condition 
to  permit  of  the  construction. 

When  the  obligor  in  a bond 
agrees,  if  required  by  the  obligee, 
to  perform  certain  works  and 
subsequently  by  agreement 
between  the  successors  in  law  of 
the  obligor  and  the  obligee,  an 
absolute  obligation  to  do  the 
work  is  substituted,  the  effect  of 
the  later  agreement  is  to  dis- 
charge the  oVfiigation  created  by 
the  bond.  The  Corporation  of 
the  City  of  Ottaiva.  v.  The  Ottawa 
Electric  Raihvay  Company ,^11 . 


SUMMARY  JUDGMENT. 

Ride  603 — Promissory  Note 
— Defence  — Unconditional 
Leave  to  Defend.] — In  an  action 
upon  a promissory  note  the 
defendant  set  up,  in  answer  to  a 
motion  for  summary  judgment 
under  Pule  603,  that  the  con- 
sideration for  the  note  consisted 
in  whole  or  in  part  of  the  pur- 
chase money  of  a patent  right, 
and  that  the  note  had  not  the 
words  ‘‘  given  for  a patent  right” 
written  or  printed  across  the 
face,  and  was,  therefore,  void 
under  the  Bills  of  Exchange 
Act,  sec.  30,  sub-sec.  4,  in  the 
hands  of  the  plaintiff,  who  was 
alleged  to  have  notice  of  such 
consideration.  The  plaintiff 
denied  that  the  note  was  given 
for  such  consideration  : — 

Held,  that  the  defendant  was 
entitled  to  unconditional  leave  to 
defend.  Davey  v.  Sadler  et  al., 
626. 


SUMMARY  TRIAL. 

See  Police  Magistrate. 


SURROGATE  COURTS. 

Appeal — Security — Affidavit 
— R.S.O.  1897  ch.  59,  sec.  36 — 
Surrogate  Rule  57 — Coii.  Rule 
835.] — An  appeal  to  a Divisional 
Court  from  an  order  of  a Sur- 
rogate Court  is  not  duly  lodged 
and  will  be  quashed  if  security 
has  not  been  given  and  an  affi- 
davit of  tlie  value  of  the  pro- 
perty affected  filed,  as  required 
by  Rule  57  of  tlie  Surrogate 
Court  Rules  of  1892  whicli  are 


SUCCESSION  DUTY. 

See  Revenue,  1,  2. 
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made  applicable  by  sec.  36  of 
the  Surrogate  Courts  Act,  R.S.O. 
1897  ch.  59,  notwithstanding  the 
provision  of  Con.  Rule  825  that 
no  security  for  costs  shall  be 
required  on  a motion  or  appeal 
to  a Divisional  Court. 

In  re  Wilson,  Trusts  CoijJO- 
ration  of  Ontario  v.  Irvine 
(1897),  17  P.R.  407,  applied  and 
followed.  Re  Nichol,  213. 


TENANCY  AT  WILL. 

See  Mortgage,  3. 


TIME. 

Extension  of,  for  appeal.  See 
Appeal,  1,  3. 


TITLE. 

See  Partition. 


TRIAL. 

Reservation  of  Judgment — 
D.eath  of  Judge — Neiv  Trial.] — 
Where  a Judge,  trying  a case 
without  a jury,  reserves  judg- 
ment and  dies  without  having 
given  it,  there  is  no  power  in 
the  Court,  unless  upon  consent, 
to  direct  that  the  action  be  set 
down  for  hearing  before  a 
Divisional  Court,  on  the  evidence 
taken  ; but  it  must  go  down  to 
trial  again. 

Wellbanks  v.  Conger  (1887), 
12  P.R.  354,  distinguished. 
Clarke  et  al.  v.  Trask  et  id.,  207. 


TRUSTEES. 

See  Evidence,  1 — Receiver,  1 . 


UNDUE  INFLUENCE. 

See  Municipal  Election^ — 
Will,  4. 

VENDOR  AND  PURCHASER. 

Judgment  for  Par  chase 
Money  — Subsequent  Recission 
by  Vendor.] — A vendor  obtained 
judgment  against  a purchaser 
for  certain  instalments  of  the 
purchase  money,  less  a sum 
allowed  to  the  purchaser  by  way 
of  set-off.  The  agreement  for 
sale  provided  that  the  vendor 
might  rescind  in  case  of  default, 
and  that  all  moneys  theretofore 
paid  should  be  forfeited ; and 
after  execution  under  the  judg- 
ment had  been  returned  unsatis- 
fied, and  after  default  in  pay- 
ment of  further  instalments,  the 
vendor  gave  notice  of  recis- 
sion : — 

Held,  that  he  was  entitled  to 
do  this,  and  that  his  doings  so 
did  not  entitle  the  defendant  to 
an  order  setting  aside  the  judg- 
ment and  for  payment  to  him 
of  the  amount  allowed  by  way 
of  set-off. 

Judgment  of  Ferguson,  J., 
reversed.  Jackson  v.  Scott,  488. 

See  Will,  5. 


VOLUNTARY  PAYMENT. 

See  Receiver,  2 


720 


INDEX. 


[VOL. 


WAY. 

Non -rep air — Opening  in 
Sidewalk— Injury  to  Pedestrian 
— Defective  Eyesight — Want  of 
Guard— Municipal  Corporation 
— Negligence — Liability  — Re- 
lief overi] — The  plaintiff,  whose 
eyesight  was  defective,  was 
walking  in  a city  street,  when, 
stepping  towards  a doorway 
leading  into  a tavern,  he  stub- 
bed his  toe  against  the  step  or 
door-sill,  and,  stumbling  back, 
fell  into  an  area  in  the  side- 
walk used  by  the  tavern-keeper, 
by  the  permission  of  the  muni- 
cipality, for  the  purpose  of.  put- 
ting beer  into  his  cellar,  and 
then  open  and  being  used  for 
such  purpose.  A keg  had  been 
placed  at  each  of  the  outside 
corners  of  the  opening  as  a 
warning  to  passers-by  : — . 

Held,  that  the  municipality 
were  liable  for  negligence  in 
leaving  the  opening  without  an 
adequate  guard  ; that  contribu- 
tory negligence  could  not  be 
imputed  to  the  plaintiff ; and 
that  the  tavern  - keeper  was 
liable  over  to  the  defendants. 
Homewood  v.  City  of  Hamilton, 
266. 


WILL. 

1.  Devise — Sale  of  Land  De- 
vised— Mortgage  for  Purchase 
Money — R.S.O.  1897  ch.  128, 
sec.  25.'] — A testator  bequeathed 
all  his  personal  estate  to  his 
wife  absolutely  and  devised  his 
land  to  his  executors  in  trust 
for  her  benefit  during  life  or 
widowhood,  and  then  over. 


Between  the  date  of  the  will 
and  his  death,  the  testator  sold 
all  his  land,  and  took  back  a 
mortgage  for  part  of  the  pur- 
chase money,  which  mortgage 
was  an  asset  of  his  estate  at  his 
decease  : — 

Held,  that  sec.  25  of  the  Wills 
Act,  R.S.O.  1897  ch.  128,  had 
not  the  effect  of  making  the 
devise  applicable  to  the  interest 
in  the  land  which  the  testator 
had  at  the  time  of  his  death  by 
virtue  of  the  mortgage ; the 
mortgage  was  part  of  the  per- 
sonal estate,  and  fell  under  the 
absolute  bequest  to  the  wife. 
Re  Dods,  7. 

2.  Gift  of  Income  to  Child — 
Condition  as  to  Marriage — 
Consent  of  Executors  — Inva- 
lidity-Mixed or  Massed  Fund.] 
— Testator  died  on  1st  May, 
1900,  leaving  a will  dated  14th 
March,  1898,  in  which  he  gave 
to  his  son  out  of  and  from  the 
annual  income  and  profits  of 
the  investment  and  rents  of  his 
real  and  personal  estate  $300 
per  year  while  unmarried,  “ but 
if  he  marries  to  the  satisfaction 
of  and  with  the  consent  of  tlie 
executors,  then  he  is  to  receive 
the  whole  annual  income  of  the 
estate  during  his  life.”  There 
was  no  bequest  over  in  case  the 
son  married  without  consent, 
nor  any  subsequent  disposal  of 
the  estate  affecting  these  assets. 
The  son  married  without  con- 
sent : — 

Held,  nevertheless,  that  he 
was  entitled  to  the  whole  in- 
come. 
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With  regard  to  personality 
the  Court  of  Chancery  long  ago 
adopted  the  rule  of  the  civil  and 
ecclesiastical  law  by  which  such 
a condition  is  void  or  regarded 
as  merely  in  terrorem  ; and 
according  to  modern  rules  a 
mixed  or  massed  fund  is  to  be 
treated  in  the  same  way  as  per- 
sonality. 

Review  of  English  authori- 
ties. Re  Hamilton,  10. 

3.  Legacy — Ademption — 
Evidence.^ — A testator  be- 
queathed annuities  of  $6,000 
each  to  his  two  daughters.  Sub- 
sequently having  transferred  to 
one  of  the  daughters  securities 
producing  $1,200  a year,  he  by 
codicil  reduced,  for  that  ex- 
pressed reason,  her  annuity  to 
$4,800.  A few  months  later  he 
assigned  securities  of  similar 
value  to  the  plaintiff,  the  other 
daughter,  and  by  private  memo- 
randum intimated  that  there 
was  to  be  a corresponding  deduc- 
tion from  her  share  of  his  estate. 
Evidence  was  adduced  of  his 
having  instructed  his  solicitor 
to  alter  the  will  accordingly,  but 
that  he  died  almost  immediately 
after  so  doing  before  any  altera- 
tion was  made  : — 

Held,  that  the  evidence  was 
admissable  to  shew  and  did 
shew  that  the  assignment  of  the 
securities  to  the  plaintiff  was 
intended  to  operate  as  an  ademp- 
tion pro  tanto  of  the  legacy  to 
her,  as  had  been  provided  in 
regard  to  her  sister.  Tuckett- 
Laivry  v.  Immoiireaux,  364. 


4.  Undue  Influence — Spirit- 
ual Adviser — Onus  of  Proof.'] 
— The  influence  of  a person 
standing  in  a specially  confi- 
dential relation  to  a testator  (in 
the  present  case  the  spiritual 
adviser  and  confessor)  may  law- 
fully be  exerted  to  obtain  a will 
or  legacy  in  his  favour  so  long 
as  the  testator  thoroughly  under- 
stands what  he  is  doing  and  is  a 
free  agent,  and  the  burden  of 
proof  of  undue  influence  lies 
upon  those  who  assert  it;  but  if 
the  person  who  obtains  the 
benefit  takes  part  in  the  actual 
drawing  of  the  will,  the  onus  is 
cast  upon  him  of  shewing  the 
righteousness  of  the  transaction. 

Judgment  of  Meredith  ‘ J 
affirmed.  Collins  v.  Kilroy,  503. 

5.  Life  Estate  with  Power  Co 
Devise — Covenant  Against  Ex- 
ercise of  Power — Vendor  and 
Purchaser.] — A testator  devised 
lands  to  his  widow  for  life  and 
then  to  D.  for  life  with  the 
power  to  D.  to  devise  in  fee  : — 

Held  that  the  widow  and  D* 
and  the  heirs  of  the  testator 
ascertained  at  the  time  of  his 
death  could  make  a P*ood  title  in 
fee  simple  to  a purchaser,  who 
should,  however,  be  assured 
against  exercise  of  the  power  by 
D.’s  covenant: — 

Held,  also,  tliat  subsequent 
words  in  the  will  referring  to 
‘‘that  part  I have  directed  not 
to  be  sold”;  did  not  impose  a 
restriction  on  the  sale,  no  direc- 
tion not  to  sell  beino'  found  in 

o 

the  will.  In  ReDreiv  and  ^[c- 
Gowan,  575. 
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WINDING  UP. 

Of  Life  Insurance  Company, 
Proof  of  Claim  on  Unmatured 
Policy.] — Bee  Company,  1. 


WORDS. 

''Evidence  as  to  corrupt  j^rac- 
tices  to  be  taken  viva  vocel^ — 
Bee  Municipal  Election. 

"For  the  time  heing.’'^ — Bee 
Building  Societies. 

"Good  reason  to  believe.”]  — 
Bee  Assessment  and  Taxes,  2. 

"Honestly  and  reasonably.”] 
— Bee  Evidence,  1. 

"Just  and  convenient.”] — Bee 
Discovery,  1. 

"Just  and  reasonable.”] — Bee 
Railways,  9. 

"Last  revised  assessment 
roll.”] — Bee  Drainage,  3. 

"Party  concerned.”]  — Bee 
Plans  and  Surveys. 

“ Riding.  ” ] — Bee  Accident 
Insurance. 

‘‘  Used  on  the  Railway.”] — 
Bee  Railways,  5. 

WORKS  OF  FINE  ART. 

Bee  Copyright. 


WRIT  OF  SUMMONS. 

1.  Renewal — Bervice~Rule 
The  time  allowed  for  re- 
newal of  a writ  of  summons  is, 
upon  the  proper  construction  of 


Rule  132,  to  be  reckoned  inclu- 
sive of  the  date  of  issue  or  of 
a former  renewal.  Black  v. 
Green  (1854)  15  C.B.  262,  3 
C.L.R.  38,  and  Anon  (1863),  11 
W.R.  293,  32  L.J.N.S.  Ex.  88, 
7 L.T.N.S.  718,  followed. 

Where  the  original  writ  of 
summons  was  issued  on  the  4th 
November,  1899,  the  renewal 
ran  out  on  the  3rd  November, 
1900,  and  service  thereafter  was 
of  no  effect. 

Judgment  reported  in  19  P.R. 
307,  affirmed.  Laird  v.  King, 

51. 

2.  Bervice  Out  of  Jurisdiction 
— Cause  of  Action  — Rule, 
162  (e).] — The  plaintiff  sued 
two  defendants,  one  of  whom, 
O.,  lived  in  the  Province  of 
Quebec,  for  conversion  of  a pic- 
ture. The  other  defendant,  W., 
as  the  plaintiff  stated,  in  breach 
of  an  agreement  with  the  plain- 
tiff* in  Ontario,  delivered  the 
picture  to  O.  in  Quebec,  and  0. 
wrongfully  held  it  there.  O. 
stated  on  affidavit  that  W. 
pledged  the  picture  to  him  in 
Quebec,  lawfully  and  in  good 
faith,  for  money  lent,  and  denied 
having  any  other  dealings  as  to 
the  picture,  or  any  dealings 
whatever  in  Ontario: — 

Held,  that  the  cause  of  action, 
if  any,  against  O.  did  not  come 
within  the  terms  of  Rule  162  (e), 
and  therefore  service  of  the  writ 
of  summons  upon  him  out  of 
the  jurisdiction  should  not  be 
permitted.  Rourk  v.  Wieden- 
bach  et  al.,  581. 


